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PREFACE. 


T  SHOULD  hare  confidered  it  an  unbecoming  pre- 
fumption,  as  well  as  an  unnecefiary  labour,  had  I 
ventured,  without  additional  materials,  on  a  new 
arrangement  and  difcuffion  of  the  fubjecb  of  thefe 
volumes,  already  fo  ably  and  authoritatively  treated 
of  by  Lord  C.  J.  Hale  and  Mr.  Serjt.  Hawkins.  But 
it  is  now  near  ninety  years  *  fince  the  laft  of  thofe 
authors  published  his  valuable  work,  and  the  accumula- 
tion of  new  matter,  both  by  ftatutes  and  adjudged 
cafes,  is  become  fo  great,  that  a  revifion  of  this  moft 
interefling  branch  of  our  law  would,  I  thought,  be  an 
acceptable  offering  to  the  members  of  my  profeflion, 
however  far  the  execution  of  it  might  fall  fhortin  point 
of  ability  of  thofe  models  which  they  have  been  accuf- 
tomed  to  contemplate. 

It  may  be  faid,  that  much  has  already  been  done 
towards  the  completion  of  what  I  have  propofed  by 
the  excellent  difcourfes  of  Mr.  Juflice  Fofler,  by  the 
notes  which  have  from  time  to  time  been  added  to  the 
feveral  editions  of  Serjt.  Hawkins's  work,  and  by  a 
collection  of  cafes  on  the  crown  law  publiihed  within 
a  few  years  paft  by  Mr.  Leach. 

With  refpedl;  to  the  firfl  of  thefe,  it  is  greatly  to  03 
lamented,  from  the  fpecimen  which  that  learned  judge 
has  given  of  his  talent  in  this  fpecies  of  writing,  that 
he  did  not  take  a  more  general  view  of  the  criminal 
law,  which  he  feems  at  one  time  to  have  meditated. 
Had  he  extended  the  fame  attention  to  other  parts  of 

*  The  firft  edition  was  printed  in  1716. 
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it  as!  he  has  done  to  the  fubjecls  of  High  Treafon  and 
Homicide,  this,  or  any  other  treatiie  of  the  like  fort, 
u*ould  have  been  much  lefs  Xvanted.  His  fearching  and 
weil-poifed  mind  would  have  c  1  ear ed  many  of  the  dif- 
,  ficulties  which  have  impeded  my .  progrefs,  and  the 
authority  of  his  opinion  would  have  fettled  many 
doubts  which  I  have  only  ventured  to  fuggeft,  or 
at  mofl  to  hint  a  fohition  ol. 

npifJVith  regard  to  the  additions  made  to  the  fubfequent 
editions  of  Hawkins^  however  ferviceable  as  notes  and 
references,  yet  from  the  very  nature  of  fuch  materials 
they  are  for  the  moil  pan  little  calculated  to  give  that 
complete  v.id  fatisfactory  information,  which  is  ef- 
fentially  requifite  to  be  obtained  without  delay  in 
criminal  cafes. 

The  publication  of  Mr.  Leach's  reports  is  of  another 
defcription.  About  a  twelvemonth  or  more  before 
that  made  its  appearance,  1  had  begun  to  make  a  collec- 
tion of  Crown  MSS.  with  a  view  to  a  work  of  this 
kiftd  at  feme  diftant  period,  and  had  been  furnifhed 
with  many  of  the  cafes  which  are  to  IK>  found  in  that 
book  particularly  by  the  late  Mr.  Juflice  Buller.  who 
encouraged  me  to  undertake  the  publication  of  them, 
provided  1  could  obtain  the  con-lent  of  the  other  judres, 
without  which  he  did  not  feel  himfelf  at  liberty  to  do 
more  than  to  furnifh  me  with  copies  for  my  own  infor- 
mation and  amufement.  While  I  was  deliberating  upon 
his  propofal,Mr.  Leach's  book  was  firft  publifljed,  which 
-removed  part  of  the  difficulty  I  had  felt  in  making  the 
"  defired  application  to  the  judges ;  and  foon  afterwards 
'in'the  courfe  of  July  1789,  Lord  Kenyon,  by  the  con- 

-  fent  of  the  whole  bench,  gave  me  penniffion  to  take  a 

-  copy  of  that  collection  of  cafes,   of  which    as  chief 
jiiiHce  of  the  court  of  king's  bench  he  was  the  depofi- 

'tary,  and  which  will  hereafter  be  mentioned  in  the 
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lift  of  MSS.  referred  to  in  the  fubfequent  fheets. 
From  feveral  of  the  other  judges  I  alfo  received  the 
mod  liberal  communications  of  their  own  MSS.  and 
particularly  from  Mr.  Juftice  Gould,  whofe  venerable 
years  and  indefatigable  profeffional  labours  had  given 
him  more  opportunity  than  any  other  of  making  a 
large  collection  of  -cafes  within  his  own  time.  Thefe 
MSS,  as  coming  from  the  rnofl  authentic  fources,  carry 
with  them  the  greateft  authority.  If  however  my  in- 
tention had  been  merely  confined  to  publifli  a  collection 
of  crown  cafes,  it  is  probable  that  Mr.  Leach's  book 
would  have  made  me.  refrain,  from  a  confideration, 
fmce  juftined  by  the  event,  that  whatever  inaccuracies 
firft  appeared  in  that  volume,  the  principal  at  leafl 
would  be  foon  corrected  in  the  fubfequent  editions. 
But  as  my  intention  went  further,  and  I  had  origi- 
nally propofed  to  exhibit  the  modern  decifions  in 
the  (hape  of  notes  to  Lord  Male's  Summary,  taking 
that  as  the  ground  work  of  the  arrangement,  on  ac- 
count as  well  of  its  authenticity,  as  its  brevity,  the 
printing  of  many  of  thofe  decifions,  together  with  the 
accumulation  of  additional  matter,  ftimulated  me  to 
enlarge  my  plan,  and  to  take  a  more  general  view  of 
the  criminal  law,  in  which  I  was  further  encouraged 
by  the  friendly  communication  of  other  MSS.,  as  foon 
as  my  defign  was  known,  from  many  gentlemen, 
whofe  names  I  ihould  be  proud  to  conned  \\ith  my 
own  if  I  were  at  liberty  fo  to  do. 

I  was  thus  drawn  on  by  degrees  to  engage  in  this 
very  arduous  undertaking  before  I  was  \vdl  aware  of 
its  magnitude.  Let  this  be  ibma  alleviation  cf  my 
prefumption  with  the  public;  and  the  members  of 
my  own  profeilion,  who  can  alone  juftiy  eftimate 
the  extreme  labour  and  difficulty  as  well  as  the  pain- 
ful anxiety  accompanying  an  attempt  of  this  nature, 
will,  I  truft,  judge  of  it  with  their  habitual  candour 
and  indulgence.  I  make  no  apology  for  the  length  of 
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time  the  work  has  been  preparing  for,  and  in  the 
prefs:  I  am  more  afraid  that  the  importunity  of 
friends  has  led  me  to  haflen  .the  publication  of  it 
fooner  than  I  ought  in  prudence  to  have  done: 
but  had  I  waited  till  I  had  latisfied  rnyfelf  with  my 
own  corrections  of  it,  I  know  not  when  my  mind 
would  have  been  relieved  from  the  burthen  which  has 
already  broken  in  too  much  upon  my  private  life. 

Having  been  led  to  mention  the  name  of  my  de* 
parted  patron  and  friend,  Mr.  Juftice  Buller,  to  whofe 
notice  and  regard  I  was  recommended  at  my  firfl  outfet 
hi  the  profeflion  of  the  Law  by  one  whom  we  held  in  equal 
reverence  and  eftimation,  I  trull  it  will  not  be  thought 
too  great  a  deviation  from  the  purpofe  of  this  intro- 
duction, if  ftrongly  impreffed  by  a  fenfe  of  the  obliga- 
tions I  owe  to  him,  I  ihortly  trace,  and  add  my 
humble  endeavour  to  continue  the  memory,  of  his 
many  amiable  and  excellent  qualities.  At  a  very  early 
period  of  his  life,  having  been  advanced  to  the  rank 
of  one  of  his  majefly's  counfel,  and  being  puifne  judge 
of  Chefler,  he  was  in  the  thirty  third  year  of  his  age, 
on  the  death  of  Sir  Richard  Afton,  which  happened  in 
the  year  1778,  placed  upon  the:  Englifh  bench  at  the 
inftance  of  Lord  Mansfield,  who  recommended  him 
to  that  high  ftation,  from  having  difcovered  in  him 
thofe. talents  and  thai;  knowledge,  which  pointed  him 
out  as  the  ableft  amftant  he  could  Ibbct  from  the  bat 
of  the  court,  in  which  he  prefidcd.  If  any  man  were 
arrogant  enough  at  the  time  to  queflion  the  judgment 
of  Lord  Mansfield  upon  that  occafion,  the  very  active 
and  able  part  which  Mr.  Juftice  Buller  fuflained  in  the 
adminiftration  of  juftice  for  more  than  feventcen  years 
during  which  time  he  fat  in  the  court  of  king's  bench, 
as  well  as  the  fhare  which  his  declining  health  permit- 
fed  him  to  take  in  public  bufindk  during  the  fix  years 
he  was  a  judge  of -the  court  of  Common  Pleas,  would 
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moil  decidedly  prove  the  difcernment  of  that  noble 
and  enlightened  magiftrate,  who  left  the  public  to 
regret  as  little  as  poffible  thofe  infirmities,  which  pre- 
vented the  continued  exertion  of  his  own  fpiendid 
talents,  when  to  the  abilities  of  the  other  judges  of  hit 
court  he  added  the  induiby,  iL  quicknefs,  and 

intelligence,  for  which  Mr.  Juftice  Buller  was  moil 
eminent.  And  perhaps  the  wifdom  of  Lord  Mansfield's 
lecommendation  cannot  be  more  flrongly  evinced, 
tkan  bv  recollecting  that  the  whole  bufmefs  of  the 

j 

"ings  in  Wefbninifter  and  London,  during  the  tv 
or  three  laft  years  of  his  being  chief  Juftice,  was  con- 
ducted folely  before  Mr.  Juftice  Buller ;  in  the  courfe 
of  which  many  great  and  important  queftions,  ex- 
".enfively  affecting  the  real  and  commercial  interefts 
of  this  country,  were  determined  by  him  with  a 
promptitude  and  juftnefs  of  decifion,  which  would  alone 
place  him  very  high  in  rank  among  thofe  judges, 
whom  this  country  has  been  ufed  to  regard  with  ad- 
miration and  reverence.  That  the  opinion  which  Lord 
Mansfield  formed  of  him  when  raifed  to  the  bench  was 
not  altered,  when  he  himfelf  retired  from  office,  is 
certain  ;  for  it  is  known,  that  if  he  had  had  the  no- 
mination, he  would  have  named  Mr.  Juftice  Buller  as 
his  fucceflbr*.  In  regard  to  his  admmiftraticn  of 
criminal  law,  it  ufed  to  be  faid  of  him  by  thofe,  who 
from  their  fituation  in  life  were  moft  likely  to  form  a 
true  judgment  of  that  part  of  his  character,  that  no 
perfon  if  guilty  would  chufe  to  be  tried  by  him, 
that  every  one  if  innocent  would  prefer  him  for  his 

!     judge : 

11  In  mentioning  this  anecdote,  1  truft  no  one  will  fufpeft  me 
of  intending  the  fi'ghteft  difrefpe&  to  the  hte  Lord  Kenyon,  of 
whom  it  has  been  j'jrtfy  obferved,  that  he  pofiHTcd  more  jur 
knowledge  than  ar.y  other  intermediate  fucceflbr  of  the  IcaroetJ 
Hale  ;  my  fole  object  is  to  record  the  teftimonr,  whict>  aftee 
many  years  experience,  Lord  Mansfield  bore  to  the  fitaefs  of  M*, 
Jnttice  Buller  to  fill  the  higheft  judicial  fituation  in'  tn.s  Ccurf.  of 
common  lav.-. 
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judge:  than  which  nothing  furely  can  defcribemore  Em- 
phatically the  general  opinion  of  his  great  difcernment 
and  impartiality.  In  private  life  he  united  the  moft  ami- 
able temper  with  the  moft  frank  and  conciliating  man- 
ners, and,  without  regarding  his  own  time  or  trouble, 
encouraged  by  the  kindeft  attention  and  the  moft  wil- 
ling afliftance  the  younger  members  of  that  profeflion 
of  which  he  was  himfelf  a  diftinguifhed  ornament. 

I  mall  now  proceed  to  make  a  few  general  remarks 
on  the  fcope  and  conduct  of  the  work,  and  then  con- 
clude with  mentioning  the  feveral  MSS.  and  publica- 
tions which  are  referred  to  in  it. 

In  drawing  the  outline  of  this  treatife  I  have  endea- 
voured as  much  as  poffible  to  clafs  together  kindred 
offences.  This  has  led  me  to  depart  in  fome  inftances 
from  the  more  ufual  arrangement ;  but  the  conveni- 
ence in  practice  from  bringing  together  approximating 
offences  into  one  view  and  in  the  fame  volume,  will,  I 
truft,  compcnfate  for  fuch  deviation  from  the  beaten 
path.  For  this  purpofe  I  have  firft  claffed  together  all 
offences  againft  religion  and  the  church  eftablifhment. 
Next,  fuch  as  touch  the  perfon  and  majefty  of  the 
king  and  the  allegiance  due  to  him  as  the  fupreme 
magiftrate  of  the  ftate.  This  clafs  of  courfe  includes 
feveral  offences  inferior  to  High  Treafon,  though  of 
the.  like  tendency,  which  are  noticed  in  the  progrefs  of 
the  principal  inquiry.  Next  are  claffed  offences  im- 
mediately againft  the  perfw,  amongft  which  I  have 
ranged  fuch  as  relate  to  forcible,  clandeftine,  and 
illegal  marriages  for  the  reafons  hereafter  fuggefted. 
Then  follow  offences  immediately  againft  property, 
beginning  with  thofe  the  principal  object  of  which 
is  the  gain  of  the  offender,  and  which  are  faid  to  be 
done  lucri  caula,  and  ending  with  thofe  inftigated  by 
mere  malice,  including  fuch  as  are  of  a  mixed  nature. 
Thefe  conclude  the  two  firft  volumes  which  are  now 
l  publimed 
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-iihed.  A  third  volume,  which  is  in  oonfiderabie  for- 
wardnefs  will  indude  the  offences  of  which  I  have  not  al- 
ready treated,  and  conclude  with  a  general  view  of  the 
practical  progrefs  of  criminal  proceedings  from  the  ar- 
reit  of  the  offender  to  the  final  confummation  of  the  law. 

I  v/ilhed  much  to  have  brought  this  work  into  a 
\)wer  compafs,  which  might  have  rendered  it  in 
fome  refpects  more  convenient  for  common  ufe,  and 
,d  me  much  time,  labour,  and   ex- 
:ids  could  not  have  been  obtained 
utility  ;-nd  value  of  th? 
materials.     It  is  we: 

criminal  i  abbreviation  of  an  adjudged  .cafe 

d  that  of  a  ftatute  is  nearly 

ufel.    .  ,e  ultimatelv  relied  on.     In 

t  •      *  '  u  -       -      r          r 

ma;;-  /-argmal  abitracc  or  a  cale 

ight  to  _giye  the  full  fubftanc-j 

could  not  with  any  pro- 

^  -  * 

.iited,  without  affiuning  to  mvfelf 

n        •    u       '     it    •  u          •'«     j 

an  authont-  well  dnbute,  who  wilhed 

1 

iitic  information  of  ;  :.on^  and 

i   regret  on  arcount  of  lofing  the  precife 
and   ibmr.;l  :it,  which  has  its  ufe.     The  im- 

portance ar:.  l:y  indeed  of  having  the  moil 

i  at  hand  is  lufScientlv  obvious  to  thofc 

•    i  i  n. 

Lhe  crown  b?.r.  where  it  is  molt  uiual, 

',  ,  i    '     r  •     n-  J     i.      • 

and  alv. .      able  for  the  ends  of  rumce  and  the  in- 


,    . 
ihould  v  ..itermiiCon  be  oenjutively  concluocx 

u      •    j  -,  i 

by  judgment.     Without  lohns  fisfit   of  uit. 

O 

import.,:.         '     .?,    ?.  T.  of  all 

operative   parts  of  the  ilati:.  .:ion,  a"n( 

i  .        . 

- 

.. 

"  fes  \j-hen.  qu9tci  verbatim  are  put 

.commas ;  but  tli-vfc  are  omitted  In  fotrc.- 
pofe  was  of  a^tcond-ry  na:u  rt}  ajid  fa2i . 
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authentic  ftatement  of  the  adjudged  cafes,  I  have  en- 
deavoured to  abbreviate  all  general  matters  which 
are  of  common  notoriety,  and  are  treated  of  in  other 
well  known  books.  Some  heads  which  are  grown  al- 
moft  obfolete  I  have  very  fhortly  touched  upon,  and 
having  nothing  new  to  add  have  contented  myfelf  with 
referring  to  other  works  where  they  are  more  fully 
difcufied.  And  as  the  object  of  this  treatife  is  confined 
to  the  defcription  of  fuch  offences  alone  as  are  cogni- 
zable in  the  principal  criminal  courts  of  oyer  and  ter- 
miner  and  gaol  delivery,  I  have  only  occafionally 
noticed  fuch  flatutes  as  refer  to  the  jurifdidion  of  in- 
ferior magiftrates  upon  fummary  proceedings,  where  I 
thought  they  might  explain  or  illultrate  the  principal 
matter :  it  was  indeed  the  lefs  neceifary  to  fwell  this 
work  to  a  ftill  more  inconvenient  fize  by  their  intro- 
duction, as  it  is  impoflible  to  arrange  thofe  laws  in  a 
more  convenient  and  judicious  manner  than  that  in 
which  they  are  already  to  be  found  in  the  admirable 
volumes  of  Dr.  Burn. 

EDWARD  HYDE  EAST. 

Acklplii  Terrace, 
May  iSoj. 


The  following  is  an  Account  of  the  principal 
MSS.  referred  to  in  this  Work. 

1.  A  copy  of  a  book,  in  which  the  crown  cafes  referved  for 
the  opinion  of  the  Judges  for  many  years  back  are  en- 
tered.    The  original  is  in  the  cuftody  of  the  Lord  Ch.  J. 
for  the  time  being  of  the  Court  of  King's  Bench.     The 
determinations  are  entered  fhortly,  fometimes  with  the 
reafons,  but  generally  without.     This  deficiency  I  have 
been  enabled  to  fupply  for  the  moft  part  by  the  affiftance 
of  the  private  MS.  next  after  mentioned.     This  book  is 
cited  as  MS.  Crown  cafes  referved  j    abbreviated,  MS. 
Crown  caf.  ref. 

2.  Copies  of  the  referved  cafes  above  referred  to,  which 
were  delivered  to  the  feveral  Judges  before  they  met  to 
confider  of  them,  with  their  memoranda  or  notes  of  the 
grounds   of  the   determinations.     I  have  been  liberally 
favoured  with  communications  of  this  kind  from  feveral 
of  the  Judges,  which  are  quoted  as  MS.  Jud.    or  MS.  of 
the  Judges.     Part  of  thefe,  I  may  now  mention  without 
breach  of  delicacy,  as  having  been  communicated  to  me 
by  the  late  Mr.  Juftice  Gould  and  Mr.  Juftice  Euller,  and 
which  have  the  fanction  of  their  names. 

3.  Lord  Hale's  Summary,  interleaved  with  MS.  corrections 
and  additions.  This  MS.  compilation,  though  began  before, 
(probably  by  Mr.  Stow  a  gentleman  at  the  bar)  was  put  into 
its  prefent  form  by  Mr.  Juftice  Yates,  whofe  fon  is  now  in 
pofleffion  of  it.     Copies  of  it  were  communicated  to  differ- 
ent Judge?,  who  have  contributed  from  time  to  time  the 
fruits  of  their  own  experience.     My  own  copy  was  taken 
from  one  in  the  poflcflion  of  the  hte  Mr.  Juftice  Duller. 
The  work  was  bound  up  in  three  volumes,  according  to 
which  I  have  cited  it  by  the  defcription  of  I.   2.   and  3 
MS.  Sum.  and  I  have  added  the  page  of  the  MS.,  be- 
caufe  copies  of  it  are  now  in  the  hands  of  many  gentle- 
men of  the  profeflion.     The  greateft  part  of  the  work  is 
a  compilation  from  printed  books,  chiefly  from  Mr.  Juf- 
tice Fcfkr's  Treatife  on  the  Crown  Law,  Lord  Hale's 
and  Hawkins'  Pleas  of  the  Crown. 

4.  One 


siv.  MSS.  referred  to  in  the  Work. 

•J-  - 

4.  .One  volume  of  MS.  is  cited  by  the  name  of  MS.   Tracy; 
by  which  Judge  it  was  compiled  as. a  comment  on  Lord 
Kale's  Summary.     A  copy  of  this,  which  is  occallmiaHy 
referred  to  in  Mr.Juftice  Fofter's  treatife,  was  corrmiu- 
jiicattd  to  me  by  Mr.  Juflice  Lawrence.  ,m 

5.  A  fimilar  compilation  by  Mr.  Juftice  Burnet.     The  ori- 
ginal  is  part  of  a  mod  valuable  colle&ion  of  law  MSS. 
made  by  Lord  Chancellor  Hardwicke :  a   copy  of  which 
was  furnifhed    to   me  by    his  defcendr.nt,    my   worthy 
friend,  the  Right  Honorable  Charles  Yorke.    This  is  cited 
as  Burnet's  MS.  Summary,  or,  MS.  Burnet. 

6.  Lord  Holt's  MS.  from  the-laft-mentioned  collection, 

'  fi   T    *      *  -/T 

7.  A  MS.  volume  of  Crown  cafes  communicated  by  the  late 
Lord  Afhburton  to  Mr.  Juftice  Heath,  by  whom  I  was 
favoured  with  a  copy.     Thefe,   which  are  cited  as  MS. 
Dunning,  were  taken  by  his  Lordihip  when  at  the  bar. 

8.  A  MS.  work  of  the  late  Mr.  Serjeant  Forfte'r,  Wing  a 
Treatife  of  the   Crown  Law,    and  probably  intended  by 
him  for  publication  had  he  lived  to  have   given  it  the 
finifhing  revifal :  Mr.  Bolton,  whofe  property  in  it  was  de- 
rived immediately  from   the  author,  very  liberally  con- 
fided the  cuftody  of  it  to  me,  with  liberty  to  make  what 
extradls  from  it  I  pleafed.     But  as  1  found  that  the  author 
had  been  working  upon  materials   fimilar  for  the  rrjoft 
part  to  my  own,  the  ufe  I  have  made  of  his   treatife  has 
been  very  fparing,  confined   altogether  to  a  few  original 
cafes  which  had  chiefly  fallen  under  his  own  notice,  and 
which  I  have  marked  with  his  name. 

9.  MSS.  of  Mr.  Mafterman,  fometime  fince  Secondary  of 
the  Crown  Office,  for  the  ufe  of  which  I  am  indebted  to 
Mr.  Barlow,  the  prefent  Secondary,  to  whom  they  belong. 

10.  Two  volumes  of  MS.  cafes,   cited  as  Shapleigh's  MS., 
the  name  of  a  gentleman  formerly  at  the  bar,  who  it  was 
once  fuggefted  to  me  was  probably  the  author.     I  have 
fince   however    had   reafon   to    doubt   the    information. 
They  were  communicated  to  me  by  Charles  Short,  Elq. 
the  Clerk  of  the  Rules  on  the    plea   fide  of  the  court  of 
K.  B.  who  received  them  from  a  relation  of  his  at  the  bar 

long 


MSS.  referred  to  In  the  Work. 

long  fincc  deceafed ;  but  he  knows  not  by  whom  they  were 
taken.  Mr.  Juftice  Buller,  who  formerly  infpe&ed  them, 
gave  them  the  praife  of  accuracy. 

ii.  A  few  MS.  cafes  taken  by  myfelf,  or  communicated  to 
me  by  friends,  for  whom  I  am  gladly  rcfponfible.  Thefe 
are  (imply  marked  MS, 


Of  printed   books  with  varying  editions,  it  may  be  uftful 
to  remark  thofe  which  I  have  ufed : 

Crown  Circuit  Comp.  1738,  in  the  firft  part  of  the 
work,  and  latterly  the  edition  of  1 799. 

Dalton's  Juftice,  fo.  edit.  1727. 

Leach's  Crown  Cafes,  sd  edit,  in  the  firft  part  and  lat- 
terly the  edition  of  1800,  in  two  volumes. 

State  Trials,  Hargrave's  edit. 

Statutes,  Runnington's  edit. 
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With  the  following  lift  of  Errata  and  Addenda  will  be 
found  a  few  cafes  which  were  not  decided  in  time  to 
be  noticed  in  their  proper  places  in  the  progrefs  of  the 

Work. 

ERRATA  ET  ADDENDA. 

Page 

2-  V.  9.  dele  "  by  pirfons  boldivg  pla'.n  at  court,"  and  add  "  By  barriftcrs, 
&(•  form  of  oath:  and  tender.''''   §.  ig, 

107.  line  17.  for  "  iovf.rir.ed'1''  read  "confined." 

117.   line  9.  for  "/V'reAd  "was.'" 

Zjo.  line  17.  for  <(  lucre"  read  "w<»." 

370.  laft  line  note,  add  <«  O.  B.  December  1775,  w.  i  Leach,  160.  Captain 
Roche's  cafe.  A  later  inftance  was  that  of  Governor  Wall,  tried  and 
executed  for  the  murder  of  Benjamin  Armftrong  a  foldier,  ac  Goree  in 
Africa,  O.  B  January  1802." 

383.  add  to  Beaver's  cafe  in  the  margin  "  Hil.  term  1785;  and  refer  to  Rex  v. 
Pickerfgill  and  others,  Cald.  297." 

396.  line  9.  for  "  Lord  C.  J.  Pratt"  read  "  Lord  C.  J.  AT/»£." 

416.  line  3  and  5  from  the  bottom,  for  "  prijcner'"  read  "  prcjecutor.'" 
laft  line,  for  "  and'"  read  "  as"  (this  is  right  in  many  copies). 

427.  at  the  end  of  title  affaults,  Sec.  add  "  Itat.  33660.  3.  0.67.  afiaults  on 
framan,  keelman,  carter,  ,or  fhip»  carpenter,  with  intent  to  obftruft 
them  in  their  bufmefs ;  a  mifdemeanor  for  the  fir  It  offence,  felony  and 
tranfportacion  for  the  fecond  offence." 

549.  after  line  31.  add  "6.  Advertising  reward,  &c.  for  itolen  goods,  a  for- 
feiture of  5O/.  by  flat.  25  Geo.  2.  c.  36.  §.  155.  £." 

579.  S.  21.  refer  to  "  fiat.  42  Geo.  3.  c.  8l.  f.  i."  patted  fince  that  part  was 
printed. 

58*.  Moore's  cafe  j  refer  to  "  flat.  42  Geo.  3.  c.  8r.  f.  i."  fince  pafTed. 

589.  flat.  13  Geo   3.   c.  31.  refer  to  "  flat.  42  Geo.  3.  c.  81.  f.  4."  fince  paOed. 

(603.  f.  38-  refer  to  the  fame  ftatute. 

605.  refer  from  Thomas's  cafe  to  "  flat.  42  Geo.  3.  c.  81.  f.  3."  fince  pafled, 
which  cures  the  difficulty. 

609.  as  to  Jfealing  Jeer,  refer  to  '^irat.  42  Geo.  3.  c.  107.  Cnce  pafled,  which 
again  makes  the  offence  of  Jiealing  Jeer  in  inclofed  grounds  felony,  and 
fubjefls  to  tranfportation  for  7  yea>s  ;  in  other  grounds,  to  a  penalty  of 
50 1.  for  the  firft  offence,  and  felony  and  7  years'  tranlportation  for  the 
fecond." 

658.  line  6.  in  the  margin  dele  "  at." 

706.  laft  line  in  the  margin,  for  "  Cro.  Cir.  C«wy>."  read  "  Crown  Circ   Corr.p."'' 

826.  laft  line,  add"  13  Vin.  Abr.  460." 

£45.  add  "  xiii.  Forging,  &c.  contrafJs,  cjjignments,  certificates^  or  receifts,  re- 
fpeclirg  the  redemption  of  the  laud-lax,  a  capital  felony  by  flat. 
42  Geo.  3.  c.  1 1 6.  f.  194."  §•  31-^- 

S6.f.  At  the  head  of  the  fecond  no'e  for  (a]  place  (£). 

871.  in  margin,  for  ««  2  Geo.  a."  read  "  &  Geo.  i." 
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Benjamin  Pooley  was  tried  before  Lawrence  J.  at  the  Pooley's  cafe, 

Old  Bailey  in  1801,  and  convicted  on  an  indictment  found-  %'£']£' 7  Cf 

ed  on  the  ftat.   7  Geo.  3.  c.  50.  f.  2.  charging  him  with  3-  <•  5°-  /•  * 
Healing  out  of  the  poft-office  a  letter  fent  to  be  delivered  by 
the  port.     It  appeared  in  evidence  that  the  prifoner  was 

i        i-»  T»    n       i  i_  L  "     tereore  a 

employed  in  the  Penny  Poft  department  as  a  charge-taker  i:KV:^ffeK 
and  as  a  letter-carrier;  and  that  as  charge-taker  the  letters  «/'*«/«•  /<« 

11-  Ing  tat  oftht 

arriving  by  the  General  Poft,  which  were  to  be  delivered  by  f<f~fct*ltt 
the  carriers  of  the  Penny  Poft  of  the  eaftern  divifion,  were  ftu£JfT 
delivered  to  him  to  be  divided  according  to  the  different  k>-.a  •»•/•<>*£. 
walks  of  the  letter-carriers  ;  and  that  he  did  not  deliver  the  ^g"^' l6* 
letter\vhich  was  the  fubject  of  the  indictment  to  the  letter- 
carrier  within  v/hofc  walk  the  perfon  lived  to  whom  it  was 
directed;  but  that  he  afterwards  opened  it,  and  took  out  of 
it  a  checque  or  draft  for  2oo/.  on  the  Stratford  Place  bank, 
drawn  on  undamped  paper  by  a  perfon  living  above  30  miles 
from  Stratford  Place.     It  was  objected  for  the  prifoner,  that  Draft  <m  « 
this  draft  being  on  undamped  paper  could  not  be  received 
in  evidence  as  a  medium  to  (hew  that  the  prifoner  had  ftolen 
the  letter  :  but  the  court  over-ruled  the  objection,  being  of  ^r^"7/ 
opinion  that  the  draft,  though  undamped,  might  be  received  **"£* 
in  evidence  for  collateral  purpofes,  though  not  for  the  purpofe 
of  recovering  the  money  contained  in  it.     But  the  Court 
entertained  doubts  whether  the  fecond  fection  of  that  act 
applied  toferuants  of  the  poft-office,  againft  whofe  mifcon- 
duct  the  firft  fection  of  the  act  was  intended  to  guard  ;  and 
from  which  it  might  be  inferred  that  the  Legiflature  did  not 
conceive,  that  the  embezzling  a  letter  by  thofe  fervams  was 
a  larceny :  and  Strutt's  cafe,  Leach  100.  was  referred  to, 
where  Nares  and  Willes  Juftices,  and  Glynn  Serjeant  Re- 
corder were  of  that  opinion.     On  the  23d  of  June  1802 
all  the  Judges  agreed  tha't  the  conviction  was  wrong,  being 
of  opinion  that  the  2d  fection  of  the  ftat.  7  Geo.  3.  c.  50. 
did  not  extend  to  the  fervants  of  the  poft-office  j  which 
opinion  wa?  founded  on  comparing  that  fection  with  the  id 
and  3d  factions  of  the  act.    The  prifoner  was  accordingly 
recommended  for  a  pardon. 

a  John 
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**arns  was  tried  Def°re  Rooke  J.  at  Salop,  March 
n  on  the  i8oi,  for  wilfully  (hooting  at  Thomas  Banks  j  and  being 
c°nv»&c<l>  received  fentence  ;  but  execution  was  refpited 
came  to  execute  a.  to  take  the  opinion  of  the  Judges  on  the  following  fa&s» 
^it'ba^Tnt,  Thomas  Banks  went  with  a  warrant  from  the  fheriff  of  Salop 
in  wb\th  the  par.  to  execute  a  writ  of  pofleflion  on  the  prifoncr's  houfe.  The 
^rted^fur^bT  warrant  was  addrefled  to  three  perfons,  the  flieriff's  bailiffs, 
fealing  by  the  anfj  after  it  was  fealed,  but  before  it  was  Cent  out  of  the  office*  an 

Joerijf,  but  before    ....  .     - 

dtttrny  out  of      interlineation  was  mierted  by  the    under-  fherifF  in   thefe 
the  office  by  the     wor(js.  «  and  to  Jeremiah  Powell  and  Thomas  Banks,  my 

vnaer-jlertffi  '  '         J 

ktldgoad,  "  bailiffs  on  this  occafion  only."  Powell  and  Banks  went 

8*  to  *ke  PrJf°ner's  houfe  to  execute  the  writ  of  pofleflion,  and 
defired  admittance.  The  prifoner  looked  out  of  the  window, 
and  they  (hewed  him  their  warrant.  The  prifoner  faid, 
that  the  firft  perfon  who  came  in  he  would  blow  his  ibrains 
out.  Banks  then  went  for  more  help,  and  returned  with 
Another  man.  They  then  burft  open  the  door  of  the  houfe, 
and  the  prifoner  fired  a  blunderbufs  at  them,  and  wounded 
Banks  very  fevercly  in  the  knee.  It  was  objected  by  the 
prifoner's  counfel  at  the  trial,  firft,  that  the  warrant  gave  no 
authority  to  Banks  or  Powell,  their  names  being  interlined 

Kdt  Padfitid  v.   after  the  feaj  was  affixed  to  it.     Secondly,  that  the  prifoner 

Cabell  and  ,«' 

others,  wiiiet'  having  (hot  at  Banks  in  his  own  houfe,  this  was  not  within 
whrch4waV  •«-  *^e  meamng  °^  tne  ftatut^.  But  the  Judges  held  the  con- 
ferred to.  vi&ion  proper. 

Martin's  cafe,          Robert  Martin  was  tried  before  Graham  B.  at  the  Derby 

MS.  Jud.  ' 

afljzes,    March    iboi,    upon   an   indictment  on    the    flat- 


•  c-  23>  j  the  firti  c°unt  °f  whkh 

<,f  February,  &c.  prifoner  on  the  I4th  of  February,  in  the  41(1  year  of  the 
"to  W.  c  Low.  King,  one  piece  of  falfe  and  counterfeit  money  made  to  the 
ingly,  &c  and  likeiiefs  of  a  (hilling,  as  and  for  current  money  of  the  realm, 

that  on  the  faid  *  ; 

i4th  of  Kebru-  did  utter  to  one  William  Coxtn,  well  knowing  the  fame  to 
a7,'?Ve/£"r-  be  counterfeit;  and  that  the  faid  Robert  Martin  on  the  faid 

tatoj.L.  tsc.ts  .  f  J 

juffi»cnt  to  -war-  \^tb  of  February  one  other  piece  of  counterfeit  money  made. 
^gmen/'r^uLd  to  the  I»kenef8  of  a  (hilling,  as  and  for  current  money  of  the 
hft**'  15  G.  -i.  realm,  did  utter  to  one  John  Lon^den^  well  knowing  the  fame 
e/ucha,  umSlafe  to  be  counterfeit,  ag^inft  the  form  of  the  flatute.  There 
coin  twee  on  the  was  a  fecond  count  for  a  fingje  utterance  to  ^rm.  Coxen. 

Jime  d.y  :  for  the  . 

Jay  at  laid  is  The  jury  found  a  verdicl  on  the  firft  as  well  as  fecond 
TA^'ft  ch.  count»  on  evidence  of  knowingly  uttering  bad  (hillings  twice 
f>  *?•)  on  the  14th  of  February.  J3ut  it  was  moved  in  arreft  of 

judgment 
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judgment  for  the  increafed  punifhment,  that  the  charge  in 
the  firft  count  for  the  fecond  utterance  was  uncertain,  being 
laid  on  the  faid  iqth  of  February,  inftead  of  following  the 
words  of  the  ftatute  and  laying  it  "  on  the  fame  day ;"  in- 
afmuch  as  evidence  of  an  utterance  at  any  time  before  the 
indictment  found  would  (it  was  faid)  fupport  the  firft  part  - 
of  the  charge ;  and  therefore  that  it  did  not  neceffarily  ap- 
pear on  the  face  of  the  indictment  that  the  utterings  were 
both  on  die  fame  day.  The  queftion  was  thereupon  referved 
for  the  Judges,  Whether,  as  the  cafe  was  proved,  the  charge 
of  the  fecond  utterance  in  the  firft  count  were  well  laid  ? 

At  a  conference  on  the  5th  of  June  1801,  to  which  time  Vdt  Cariifle  T. 
the  cafe  was  adjourned,  the  Judges  were  of  opinion  that  the 
indictment  was  good  ;  for  that  on  the  face  of  it  the  utterings  Pickett,  E. 
appeared  to  be  on  the  fame  day  :  and  though  when  the  day  p^  "porter, 
was  not  material,  the  fact  might  be  proved  on  a  day  differ-  4Te<mRep. 
ent  from  the  day  laid  ;  yet  where  it  was  not  indifferent  the  * 
precife  time  laid  muft  be  proved  :  and  that  in  this  cafe  it 
muft  be  taken  that  it  was  proved  that  the  defendant  uttered 
counterfeit  coin  at  two  different  times  of  the  fame  day. 

An  indictment  charged  that  heretofore,  viz.  at  the  gene-  Michael's  cafe, 
ral  quarter  feffions  of  the  peace,  &c.  holden  at  Guilford,  &c.  MS.  jud. ' 
on,  &c.  viz.  the  i  cth  of  July,  40  Geo.  3.  before,  &c.  juftices  A'-  ™di3mer.t 

F  t          i      i         T»"  rr     '  i  Cbarcir.r  that  tkt 

of  our  Lord  the  King  affigned  to  keep  the  peace,  &c.,  the  JefaSuwtu 
defendant,  by  the  name  and  defcription  of  Michael  Michael  btfcre  thattlKt 

1  indifftd  fsr  utter- 

oi,  &c.  was  in  due  firm  of  law  tntd  and  convicted  by  a  cer-  ir.g  baft  CM-., 
tain  jury  of  the  county,  duly  taken  and  fworn  between  our  tm™i*g'tt»*e 

J      '  J '          J  fa'fe  ar-d  ccanttr  • 

faid  Lord  the  King  and  the  faid  M.  M.  in  that  behalf,  on  a  feir,  ar.d  having 

certain    indictment  then   depending   againft  him  the  faid  ^"'^™, ac[a^ 

M.  M. ;  for   that  the  faid  M.  M.,  on  the   loth  of  July,  a™ 

40  Geo.  3.,  with  force  and  arms  at,  &c.  one  piece  of  falfe 

and  counterfeit  money  made  and  counterfeited  to  the  like-  ™  fa*  form  <f 

nefs  and  fimilitude  of  a  piece  of  good,  lawful,  and  current  \™ 


AND  CONVICT- 


money  and  gold  coin  of  this  realm  called  an  half  guinea,  as  ED?  ••'HM 

.    c  .  e  i     i         r    i  i         T  i    '^  *7  t'ct  CiUrt 

and  tor  a  piece  ot  good,  lawful,  and  current  money  and  gold  i;:e,e  ta  be 
coin  of  this  realm  called  an  half  guinea,  unlawfully,  unjuftly,  J<-'-ed /"• a 

'  J          '      era f.r.d  ju 

and   deceitfully  did  utter  to  one  Js.  Senior ;   he  the  faid  />  f 
M.  M.  at  the  time  when  he  fo  uttered  the  faid  piece  of  falfe  «"'. 

averrirg  tbft 

and  counterfeit  money  then  and  there  well  knowing  the  HAVING 
fame  to  be  falfe  and  counterfeit :  and  that  he  the  faid  M.  M.  ™  "*0^" 
at  the  rime  when  he  fo  uttered  the  faid  piece  of  falfe  .and  UTTEREB  or 

a  i  counterfeit  rAti*  ***** 
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be  ^ftertoarj,  counterfeit  money  as  aforcfaid,  viz.  on  the  faitl  loth  of  July/ 

Xr^^  4°Geo.  3.  at,  &c.  had  about  him  the  fatd  M.  M.,  in  the 

is  good  j  -wit  k^ut  cuftody  and  poffeffion  of  him  the  fiid  M..  M.,  one  other 

evtrrirtp  that  the  .              e  c  ,r                                  f  .                                                                  r  •       i 

Caurt  before  piece  of  talle  and  counterfeit  money,  made  and  counterfeited 

WKcm  be-uas  to  tjlc  Hkenefs  and  fimilitude  of  a  piece  of  good,  lawful,  and 

intd  and.  ««-  • 

the  current  mone^  and  filvcr  coin  of  this  realm,  called  an  halt 


AI>-    crown    h«  the  faid  M.  M.  then  and  there  well  knowing  the 
JUDGED  HIM 

TO  BE  A  COM-    laid  lad-mentioned  piece  of  falfe  and  counterfeit  money  to 

?NFALSr*^E0*  be  falfe  and  counterfeit  ;  in  contempt,  &c.  and  againft  the 
»TYJ  tk'Mgbthe  form  of  the  ftatute,  &c.  and  agaiuft  the  peace,  &c.  j  and 
,.  j  *g.  "pL  '  thereupon  it  was  confulered  and  adjudged  by  the  faid  court 
>b  *t*A:af*fi*  that  the  faid  M.  M.,  for  the  mifdemeanor  and  offence  afore- 

i>Ht  dtjcribcd  in 

t  efirji.india-      faid  in  the  indictment  above  fyecirkd,  fhould  be  impnfoned 


tn  nt  SHALL 

DEEMED   AND 


'    tj     common  eaol  of  the  county  aforefaid  for  the  fpace  of 

* 

TO  BI:  one  year,  and  until  he  found  furcties  for  his  good  behaviour 
r  two  years>  to  commence  from  the  expiration  of  the  firfl 
{'•oil.  ch.  4.  year,  himfelf  to  be  bound  in  4o/.  and  two  furettes  to  be 
bound  in  2o/.  each;  as  by  the  record  thereof  doth  more 
fully  appear.  And  further,  Sec.  that  the  faid  M.  M.  late  of 
I..,  labourer,  having  been  fo  convicted  as  a  common  utterer  of 
falfe  money  ,  afterwards,  viz.  on,  &c.  with  force  and  arms 
at,  Sec.  one  piece  of  falfe  and  counterfeit  money,  made  and 
counterfeited  to  the  likencfs  and  fimilitude  of  a  piece  of 
good,  lawful,  and  current  money  and  gold  coin  of  this  realm, 
called  a  fcven  fhilling  piece,  as  and  for  a  piece.  of  good,  law- 
ful, and  current  money  and  gold  coin  of  this  realm  called  a 
feven-fhilling  piece,  unlawfully,  unjuftly,  deceitfully,  and 
fclonioufly  did  utter  to  one  T.  L-,  he  the  faid  M.  M.  at  the 
time  when  he  fo  uttered  the  faid  laft-mentiohed  piece  of 
falfe  and  counterfeit  monc-y,  then  and  there  well  knowing 
the  fame  to  be  falfe  and  counterfeit!  in  contempt,  &c.  and 
againft  the  form  of  the  fiat.  Sec.  and  againft  the  peace,  &c. 
There  was  a  fecond  count  differing  from  the  firft,  in  charg- 
ing the  prifoner  with  having  been  fo  convifted  as  aforefaid,  in- 
ftead  of  the  words,  *'  having  been  conviffcd  at  a  common  utterer 
ff  falfe  money" 

The  prifoner  being  convicted  on  this  indi&ment  before 
Mr.  Common  Serjeant  (Silvefter),  the  following  objection 
tvas  taken  in  arreft  of  judgment,  which  was  referved  for  the 
opinion  of  the  Judges,  That  in  dating  the  original  record 
and  judgment  of  the  cwm  of  quarter  feffions,  it  is  not  ftated 

that 
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that  the  Court  did   adjudge  the  defendant  is  If  a 
utterer;   but  only  that  they  confidered  and  adjudged  the  pri- 
foner  to  be  imprifoned  twelve  month?,  and  to  find  furety  for 
his  good  behaviour  for  two  years  more. 

On  the  jth  of  May  1802,  the  Judges  on  a  conference  held 
the  conviction  right  j  and  that  it  was  not  necell^ry  that  the 
Court  fhould  adjudge  the  defendant  £/  /v  a  common  titltrer  ; 
though  the  ftat.  15  &  16  Geo.  2.  c.  28.  fays  he  (hall  be 
.'  and  taken  to  be  a  czmmsn  utterer  ;  that  being  a  conclil- 
fion  of  }aw  :  and  it  being  fufficient  for  the  Court,  before 
whom  a  defendant  is  convicted  of  an  offence  within  the 
ftatute,  to  adjudge  him  to  fuller  the  puaifhment  inflided  by 
law  eu  the  offence.  (.  v$. 

John  Jackfon,  and  William  Shipley,  together  with  one  Jaekf.n,  aid 
John  Morris,   were  charged   with   robbing  W.  S.  in  the  ^g^f' 
dwelling-houfe  of  S.  Rowe,  in  the  parifh  of  Gidling,  in  the  SP  ins  »<£«*, 
counry  of  Nottingham.     The  profecutor  proved  that  while  Graham  3. 
he  was  threfning  in  his  father's  barn  in  the  afternoon  of  the  Ms-  Jud*      < 
8th  of  February,  at  Gidling,  Shipley  and  Morris  came  and 
a&ed  if   W,  S.  lived    there;  being   told  by   the   profecu- 
tor   that  he  was   the  man,  they  alked  him  if  he  remem- 
bered  being  with  two  fbldiers  a-while  back,  and  lying  with 
them,  and  being  anfwered  in  the  affirmative,  they  told  him  "••••ft  i"  t 
that  one  of  the  foldiers  named  Jackfon  had  faid  that  he  (the 
profecutor)  had  ati//tdhi\n$  that  Jackfon  had  come  over  to  and  »»'«/>*"«« 
Carlton,  and  that  if  the  profecutor  did  not  come  and  make  r*tedt  and  time 
jt  up  with  Jackfon  the  latter  would  certainly  follow  the  law  ;  f'r  '**/>nftcutir 

,          •  r   L  1_  i      •  •   L     L  •  i  "  dinl-tratt  o*d 

but  that  u  he  went  there  and  nv.de  it  up  with  him  there  pr  <*-«  ajfiftMct, 
would  be  no  more  of  it.     The  profecutor  anfwered  that  he 
knew  nothing  of  the  fcrt,  but  that  he   would  go  and  hear  >/•«* 
what  Jackfon  had  to  fay.     Shipley  and   Morris   then  went 
away,  and  the  profecutor  followed  them  to  a  public  houfe  t;me  w*en  tAe 
kept  by  S.  Rovre  at  Carlton,  where  he  alfo  found  Jackfon  *£?gh'iLff,»l 
and  another  foldier.     They  there  had  fome  converfarion  in  a  <""  Fr 
private  room,  in  which  Jackfon  preferred  the  fame  charge  /«»  cf  hji*g  tit 


the  profecutor  of  his  having  unnaturally  abufcd  him    ebar°fifr' 

1  »   (t^'oft.  en.  10. 

which  the  other  pofitively  denied  ;  and  at  lad  Jackfon  told  f.  130) 
.the  profecutor  that  if  he  would  pay  him  the  expencee  there 

(hould  be  no  more  of  it.     The  profecutor  faid  he  was  willing 
_to  pay  any  thing  in  reafon  ;  and  Jackfon  left  ic  to  Morris  and 

Shipley  10  make  up  the  account  \  when  they  fet  down  in 

a  3  writing 
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writing  thefe  articles,  as  mentioned  by  Jackfon.  " 
il.  us.  6fL  For  abufing  me  il.  8s.  Morris  los.  Ship- 
ley 55.  The  other  foldier  2s.  6d.  (Caft  up  and  making 
together)  3 1.  175."  They  afked  however  four  guineas  in  all 
of  the  profecutor,  who  faid  he  had  no  fuch  money,  unlefs 
.they  would  truft  him.  Morris  faid  they  rriuft  have  the  money 
with  them.  The  profecutor  told  them  he  had  none  unlefs 
he  could  get  it  of  his  parents,  and  he  afked  one  of  them  to 
go  out  with  him,  and  Shipley  accordingly  went  with  him. 
The  profecutor  fwore  that  he  was  much  frightened  and  hur- 
ried, and  did  not  know  what  beft  to  do.  He  with  Shipley 
went  to  his  mother's,  where  under  pretence  that  a  foldier 
had  been  hurt  he  obtained  from  her  four  guineas ;  and  in 
their  way  back  to  the  public  houfe,  the  profecutor  flopped 
at  the  houfe  of  one  W.  Shelton,  whom  he  defired  and  finally 
prevailed  upon  to  go  along  with  him.  Shelton  inquired 
what  was  the  matter,  and  being  informed  by  Shipley  of  the 
nature  of  the  charge  againft  the  profecutor,  declared  his 
difbelief  of  it,  and  that  if  it  were  his  cafe  he  would  not  pay 
the  money.  Shipley  faid,  that  if  the  profecutor  did  not  pay 
it,  it  would  coft  him  50!.  or  tool.,  or  perhaps  his  neck; 
that  he  himfelf  was  a  conftable  and  mould  go  for  a  warrant 
the  next  morning.  This  language  frightened  the  profecutor 
very  much.  He  returned  to  the  public  hotife,  together  with 
ohipley  and  Shelton,  where  he  found  Jackfon,  Morris,  and 
the  other  foldier  in  the  room  where  he  left  them.  After 
feating  himfelf  a  minute  or  two  he  laid  the  money,  amount* 
ing  to  four  guineas,  on  the  table,  and  afked  who  would  take 
it ;  they  all  faid  Jackfon,  but  Shipley  took  it  up ;  and 
amonglt  them  they  returned  back  fix  {hillings  to  the  profe* 
cutor,  half-a-crown  of  which  was  faid  to  be  for  his  friend's 
expences  (meaning  Shelton).  The  profecutor  aflced  for  a 
receipt,  but  was  told  by  Morris  that  his  friend  would  do  as 
well.  Shelton  inquired  what  doctor  Jackfon  had  applied  to, 
but  only  received  evafive  anfwers.  The  profecutor  then, 
fwore  to  the  falfehood  of  the  charge  j  but  faid  that  he  was 
feared  at  it,  and  that  was  the  reafon  why  he  parted  with 
his  money.  It  appeared  on  the  crofs  examination  that  Jackfon 
had  firft  made  the  charge  on  the  4th  of  February,  the  morn* 
ing  after  the  night  they  had  lain  together;  but  he  did  not  re, 
peat  it  then,  and  they  continued  eating  a^ncj  drinking  together 

for 
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for  feveral  hours  after.  That  after  this,  the  profecutor  had 
heard  of  his  having  repeated  it  in  feveral  companies,  which 
had  caufed  him  much  agitation  of  mind  in  the  interval. 
Shelton  confirmed  the  profecutor's  account  as  to  what  hap- 
pened in  his  prefence  ;  arid  fwore  further,  that  as  they  were 
going  into  the  public  houfe  he  called  the  profecutor  back, 
and  advifed  him  not  to  pay  the  money.  He  added,  that 
the  profecutor  was  quite  feared  out  of  his  wits. 

From  the  whole  of  the  evidence  it  feemed  highly  probable 
that  the  charge  was  falfe,  and  had  been  fabricated  by  Jack- 
fon  for  the  purpofe  of  extorting  money.  Shipley's  defence 
was,  that  he  knew  nothing  of  the  matter  but  from  Jackfon, 
who  had  perfuaded  him  of  the  truth  of  the  charge.  Gra- 
ham B.  in  fumming  up  the  evidence  obferved,  that  the  felo- 
nious and  violent  taking  from  the  perfon  money  to  any 
amount,  by  putting  him  in  fear,  conftituted  robbery ;  and 
that  in  law  it  amounted  to  fuch  a  taking  if  the  party  delivered 
his  money  under  the  preflure  of  great  terror.  And  he  pointed 
out  to  the  jury  the  feveral  circumftances  of  the  cafe,  which 
(hewed  that  the  profecutor  was  ftrongly  imprefled  not  only 
with  a  fe;.r  of  flume,  but  of  a  profecution  that  might  endan- 
ger his  life. 

After  conviction,  fentence  was  pafled  on  the  prifoner ; 
but  execution  was  refpited  on  a  doubt  conceived  by  the 
learned  Judge  whether  this  cafe  did  not  go  fomewhat  fur- 
ther than  others  of  the  kind  which  had  been  decided,  and 
was  ftiil  further  removed  from  the  common  acceptation  of 
robbery;  the  principal  circumftance  of  difference  being  the 
prefence  of  the  profecutor's  friend  during  the  tranfa&ion. 

In  Eafter  term  1802  the  Judges  met  to  confider  this  cafe, 
and  a  majority  of  them  were  of  opinion  that  it  was  not  rob- 
bery ;  though  the  money  were  taken  in  the  prefence  of  the 
profecutor,  and  the  fear  of  lofing  his  character  were  upon 
him  at  the  time.  Mod  of  the  majority  thought  that  in  order 
to  conftitute  robbery  the  money  muft  be  parted  with  from 
an  immediate  apprehenfion  of  prefent  danger  upon  the  charge 
being  made,  and  not  as  in  this  cafe  after  the  parties  hady^a- 
raied,  and  the  profecutor  had  time  to  deliberate  upon  it,  and 
apply  for  affiftance,  and  had  applied  to  a  friend,  by  whom 
he  was  advifed  not  to  pay  it,  and  '.vho  was  actually  prefent 

a  4  at 
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at  the  very  time  when  it  was  paid  :  all  which  carried  the 
appearance  more  of  a  competition  of  a  profecution  than  it  did 
of  a  robbery  j  and  feemed  more  like  a  calculation  whether  it 
were  better  to  lofe  his  money  or  rifk  his  character.  One  of 
the  Judges  who  agreed  that  it  was  not  robbery  went  upon 
the  ground  that  there  was  not  a  continuing  fear,  fuch  as  could 
operate  in  conftantem  virum,  from  the  time  when  the  money 
was  demanded  till  it  was  paid  ;  for  in  the  interval  he  could 
have  procured  afliftance,  and  had  taken  advice.  The  mi- 
nority, who  held  the  cafe  to  be  robbery,  thought  the  queftion 
concluded  by  the  finding  of  the  jury  that  the  profecutor  had 
parted  with  his  money  through  fear  continuing  at  the  time  ; 
which  fell  in  with  the  definition  of  robbery  long  ago  adopted 
and  acted  upon  ;  and  they  faid  that  it  would  be  difficult  to 
draw  any  other  line.  That  this  fort  of  fear  fo  far  differed 
<*a.  If  thisHeci-  fr°m  cafes  of  mere  bodily  fear,  that  it  was  not  likely  to  be 
Con  do  not  in  a  difpclled  as  in  thofe  cafes  by  having  the  opportunity  of  ap- 

great  meafure  '      r  *  ' 

over-rule  Hick-    plyi[1g  to  magistrates  or  others  for  alhltance  ;  ior  the  money 
man's  «fr»         was  g[ven  to  prevent  the  public  difclofure  of  the  charge. 

Sfeewftw**  J°kn  Hobiron  was  tried  uPon  an  indiclment  on  the   flat. 

Lent  Aflise?,  39  Geo.  3.  c.  85.    for  receiving   money,   by  virtue  of  his 

ctambreT  employment  as  fervant  to  one  Thomas  Heighway,  on  ac* 

MS.  jud.  count  of  the  faid  T.  Heighway  his  matter,  and  fraudulently 

wn'mrufiediy  fecreting  and  embezzling,  and  fo  ftealing  it;  the  indi&ment 

his  mafier  to  <-e-  f>ating  the  money  to  be  the  property  of  the  mafter.     After 

tim'iTtlecoZy  Chambre  J.  had  fummed  up  the  evidence  to  the  jury,  the 

ofA.,ivbich  he  prifoner's  couiifcl  fuggefted  an  objection  that  there  was  no 

ivas  to  bring  to  re  r    n         •  •  n  r- 

tim  in  the  county  proof  of  any  fact  anfing  in  the  county  of  Salop  fuincient  to 
tfB.  the  fame         •  e   ;uriftiiclinn    for   trial  of  the   offence   in  that  county. 

tf.JVi  and  after          ^  •> 

Jack  r^ttiff,  in.     The  proof  (fo  far  as  rel.ites  to  the  objection)  was,  that  the 
ing  refldence   of  the   mafter  was  at  Litchfield  in  Stafford  (hire, 


~       * 

Arcfiiy,  ke  h\-  where  the  prifoner  ferved  him  in  his  traile.  That  on  the 
'fill  tk  day  "L  morning  of  Saturday  the  22d  of  January  they  were  both  at 
lywmgt,ind-Mh-:«  Shrewfbury  ;  and  the  mafter,  having  authorifed  one  W. 
tdlit  lwLv*'e.  Beaumont  to  collect  fome  debts  for  him  at  that  place,  re- 
wiW/Arwo-rjrj  turned  home  the  fame  morning,  leaving  the  prifoner  at 

bM  that  lurh  de~ 

tialwas  'evidence  Shrewfbury  to  receive  the  money  from  Beaumont,  and  bring 
U£3rtri/>f  it  to  his  mafter  at  Litchfield  that  night.  The  prifoner  en- 
in  A.  -MIS  with  gaged  to  do  fo,  and  about  noon  received  the  money  from 
Beaumont,  and  allo  a  letter  for  his  m  after,  which  had  been 

left 
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kft  at  Beaumont's,  and  did  not  relate  to  the  money  tranfac-  «£/•  Mj£  '*< 
tion.     The  prilbner  left  Shrewfbury  foon  after,  but  did  not  pat  39  Geo.  3. 
go  on  toLitchfield  that  night,  having  flept  at  a  public  houfe  ^j^'^/^f" 
[  on  the  road  ;  and  he  did  not  go  to  his  mafter  till  the  fol-  trial  might  it  k*l 
lowing  evening.     He  then  delivered  the  letter ;  and  being 

i         /•  •  .    i        i       i  .  (Fide  ch.  16. 

'  afked  about  the  money,  he  faid  he  had   not  received  any.  ^  ,8  j 
A  few  days  after  the  mafter,  in  confequence  of  information 

f  he  had  received  by  letter,  charged  the  prifoner  with  having 
received  the  money,  and  another  fervant  who  had  been  at 
Shrewfbury  on  the  Saturday,  being  prefcnt,  told  the  pri- 
fbner  that  he  had  feen  him  receive  money,  but  the  prifoner 
perfiited  in  denying  that  he  had  received  any.  Sometime 
afterwards  the  mafter  having  received  further  intelligence> 
bid  the  prifoner  go  to  Shrewfbury  to  clear  himfelf.  On 
the  Saturday  following  the  prifoner  went  to  Beaumont  at 
bis  houfe  in  Shrewfbury,  and  defired  him  to  make  a  fearch 
on  the  left-hand  fide  of  the  room  in  which  they  had  been  : 
but  no  fearch  was  made,  Beaumont  telling  him  it  was  of  no 
ufe  to  fearch,  as  the  prifoner  had  recsived  the  money  from 
b.im.  The  learned  Judge,  thinking  the  objection  proper  for 
the  confideration  of  the  Judges,  made  no  obfervations  upon 
it  to  the  jury  ;  who  found  the  prifoner  guilty,  and  he  re- 
ceived fentence.  The  prifoner's  receipt  of  the  money  at 
Shrewfbury,  his  going  thither  afterwards  to  clear  himfelf, 
and  on  that  occafion  defiring  a  fearch  to  be  made  for  the 
money,  as  if  he  had  left  it  there,  being  the  only  acts  appear- 
ing to  be  done  in  Shropfhire,  thefe  queftions  were  made ; 
firft,  Whether,  under  this  ftatute,  an  indictment  might  not 
be  found  and  tried  in  the  county  where  the  money  or  goods 
were  received,  although  there  were  no  evidence  of  any  other 
fact  locally  arifing  within  the  fame  county  ?  Secondly, 
Whether,  if  further  local  proof  were  necefiary,  the  fubfe- 
quent conduct  of  the  prifoner  at  Shrewfbury  were  not  fuffi- 
cient  to  obviate  the  objection,  as  being  an  act  in  furtherance 
of  the  purpofe  of  fecreting  or  embezzling.  In  Eafter  term 
following  the  Judges,  having  met  to  confider  this  cafe,  were 
of  opinion  that  the  trial  was  properly  had  at  Shrewfbury. 
Moft  of  them  thought  that  as  in  die  cafe  of  larceny  at  com- 
-mon  law,  fo  in  this,  where  the  ftatute  declared  the  offence 
\o  be  of  the  fame  kind,  the  fubfequent  conduct  of  the  pri- 

foner 
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foner,in  not  accounting  to  his  mafter  and  denying  the  receipt 
of  the  money,  was  evidence  to  (hew  that  the  original  taking 
was  with  intent  to  fecrete  and  embezzle,  and  fo  to  iteal, 
within  the  meaning  of  the  ftatute;  and  the  more  fo,  as  the 
aft  of  fecreting  was  a  negative  aft.  And  fome  confidered 
that  the  offence  was  triable  in  either  county,  as  referable 
to  the  original  taking  in  the  one,  and  the  not  accounting, 
but  denying  the  receipt  when  called  upon,  in  the  other. 
Theeafcof  At  an  Admiralty  Seffion  holden  before  Sir  W.  Scott, 

E  afteiby  and 

M'Fariane,  Lord  Ellenborough  C.  J.  and  Thomfon  B.,  at  the  Old  Bailey 
on  the  2<5th  of  Oftober  1802,  William  Codling  and  John 
?a«ft"ju$L.  Reid  manners,  and  William  Macfarlane  and  George  Eafler- 
t\on  to  try  offend-  by  of  London,  merchants,  were  indifted  on  the  flat. 
"iGto.  t!t.*9.  n  Geo.  J-  c.  29.  f.  6  &  7.  The  indiftment  ftated  that 
for  procuring  tke  w  Codling  and  J.  Reid  on  the  8th  of  Auguft,  42  Geo.  3. 

deftrutfton  of -a  ......  J 

Jbip  of -which  upon  the  high  feas  within  the  junfdiftion  of  the  admiralty 
SZOZtZg'  of  England,  were  on  board  a  veflel  called  the  Adventure, 
no  evidence  of  any  whereof  Codling  was  the  mafter  and  belonging  to  the 
aJo*n?/pon?Ae'bigb  fame*  and  Reid  »n  officer  belonging  to  the  fame  ;  which 
jeat  within  the  veflel  was  infured  for  700!.  by  R.  S.  and  certain  other  un- 

jfdmiraltyjurif-  .        .      .     ,      - 

JiiJion,  but  only  derwriters  by  name,  who  had  before  that  time  feverally 
underwritten  a  policy  of  infurance  on  fuch  veflel;  and  that 
Codling  and  Reid  with  force  and  arms  on  the  high  fea 

(Vide  ch.  17.  within  the  jurisdiction  aforefaid,  &c.  wilfully  and  felonioufly 
made  divers  holes  in  and  through  certain  parts  of  the  veflcl, 
by  means  whereof  the  fea  entered,  filled,  and  funk  the  faid 
veflel :  and  that  Codling  and  Reid,  fo  respectively  being 
fuch  mafter  and  officer  belonging  to  the  faid  veflel,  thereby 
wilfully  and  felonioufly  deftroyed  the  faid  veflel,  to  which 
they,  Codling  and  Reid,  fo  refpeftively  belonged,  with  a 
wicked  and  difhoneft  intent  and  defign  to  prejudice  the  faid 
R.  S.  &c.  who  had  fo  underwritten  the  faid  policy  of  in- 
furance on  the  faid  veflel,  and  were  feverally  and  refpeftively 
infurers  on  the  faid  veflel ;  againft  the  form  of  the  flat.,  &c. 
And  that  W.  Macfarlane  and  G.  Eafterby  on  the  faid  8th 
of  Auguft,  on  the  high  fea,  within  the  jurifdiBion  afore/aid* 
were  owners  of,  and  each  of  them  was  an  owner  of  the  faid 
veflel  called  the  Adventure,  and  fo  being  fuch  owners,  and 
each  of  them  being  fuch  owner,  with  force  and  arms  wilfully 
and  felonioufly  procured  the  faid  W.  Codling  and  the  faid 
J.  Reid  the  felony  aforefaid,  in  manner  and  form  aforefaid, 

to 
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to  do  and  commit  j  they  the  faid  W.  Macfarlane  and  G. 
Eafterby  at  the  time  of  the  faid  felony  fo  done  and  committed 
by  the  faid  W.  Codling  and  J.  Reid  as  aforefaid  being 
owners,  and  each  of  them  being  an  owner  of  the  faid  veflel ; 
with  a  wicked  and  di(honeft  intent  and  deGgn  to  prejudice 
the  faid  R.  S.  &c.  who  had  underwritten  the  faid  policy  of 
infurance  on  the  faid  \reflel,  and  were  feverally  infurers  on 
the  faid  veflel  j  againft  the  form  of  the  ftatute,  &c.  There 
were  other  counts  in  fubftance  the  fame  as  the  firft. 

It  appeared  in  evidence,  that  the  veflel  called  the  Adven- 
ture, having  taken  in  part  of  her  cargo  in  the  port  of  London, 
failed  therewith  to  Yarmouth,  where  (he  took  in  other  part 
thereof,  and  from  thence  to  Deal.     That  a  few  days  after 
failing  from  Deal,  and  when  (he  was  on  the  high  feas  with- 
in the  jurifdi&ion  of  the  Admiralty,  at  the  diftance  of  a  few 
miles  from  Brighton  on  the  coaft  of  Suflex,  (he  was  funk  by 
the  means  of  boring  feveral  holes  in  the  feveral  parts  of 
her  bottom  defcribed  in  die  indictment.    Thefe  were  proved 
to  have  been  done  by  the  orders,   and  in  the  prefence,  and 
with  the  affiftance  of  the  prifoner  Codling,  the  mafter,  for 
the  purpofe  of  thereby  occafioning  the  finking  and  deftruc- 
tion  of  the  (hip  and  her  cargo.     In  refpecl  to  Eafterby  and 
Macfarlane  it  appeared  that  they  were  joint  proprietors  of 
the  whole  of  the  cargo  which  was  (hipped  on  board  the  Ad- 
venture;  that   they  all  along  acled  as,  and  declared  and 
reprefented  themfclves  to  be  joint  proprietors  of  the  (hip  as 
well  as  of  the  cargo  :  that  they  particularly  acled  as  fuch  in 
the  hiring  of  pcrfons  to  ferve  on  board  the  (hip,  in  giving 
orders  to,  and  treating  with  the  captain  as  joint  owners, 
both  before  and  after  the  veflel  was  deftroyed ;  alfo  in  the  giv- 
ing orders  for  the  effecting  of  an  infurance  upon  the  (hip  on, 
their  joint  account  for  700!,,  and  which  was  in  fact  under- 
written by  the  feveral  underwriters  named  in  the  indict- 
ment.    That  they  alfo  defcribed  themfelres  in  an  inftrument 
in  writing  figned  by  each  of  them,  (and  whereby  Reid  was 
appointed  the  fuper-cargo),  as  "  fole  proprietors  and  owners 
"  of  the  brig  Adventure."     It  appeared  however  by  the 
production  of  the  (hip's  regifter  from  the  cuftom-houfe  in 
London,  that  one  A.  Geddes  was  on  the  1 2th  of  June  1802 
the  registered  owner  of  the  (hip  Adventure  defcribed  therein 
as  of  the  port  of  London  j  and  that  the  fame  (hip  was  after- 
wards 
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wards  on  the  i6th  of  June  1802  (by  Jndorfcmcnt  on  th$ 
fhip's  regifter)  affigned  by  Geddes  to  the  prifoner  Macfar- 
lane,  from  whom  no  fubfequent  affignment  appeared  to  have 
been  made.  The  cargo  was  on  Tuefday  the  loth  of  Auguft 
1802,  being  two  days  after  the  lofs,  abandoned  to  the  under- 
writers thereupon  by  a  joint  notice  of  abandonment  figned 
by  both  the  prifoners  Eafterby  and  Macfarlane,  and  the  (hip 
was  on  the  fame  day,  by  a  like  notice  figned  by  the  prifoner 
Macfarlane  alone,  abandoned  to  the  underwriters  thereupon. 
It  was  under  thefe  circumftances  contended  on  the  part  of 
r,Je  Rollefton  v.  ^g  pr;foner  Eafterby,  that  he  was  not  for  want  of  a  comnli- 

Hibbert,  3  Term  . 

Rep.  406.  and    ance  with  the  requuites  ipecihed  in  the  itatutes  26  Geo.  3. 

Hibbert  v.  Rol-    c    £o<   ancj  .  .  Qeo    ,,     c<  ^   an    owner  of  the  ^Jp  Adven-- 
lefton,  3  Bro. 

Ch.  Re?.  571.     ture,  fo  as  to  be  liable  in  that  character  to  the  penalties  of 

Smith0 ^Term  the  ftatute  of  the  * l  Gco'  I'  c"  29'  f-  6"  lt  appeared  fur- 
Rep.  161.  ther  by  the  evidence  of  one  Storrow,  who  was  originally  re- 
Da'ee7Tenn  tained  by  Eafterby  and  Macfarlane  to  proceed  as  fupercarga 
Rep.  306.  and  on  board  the  fhip,  and  who  entered  and  continued  on  board 
"s  Term  till  the  (hip  arrived  at  Deal,  that  in  a  converfation  between 
7°9-  the  witnefs  and  Eafterby  and  Macfarlane  at  Eafterby's  houfe 
at  Rotherhithe,  about  three  weeks  before  the  flitp's  failing, 
and  after  the  witnefs  Storrow  had  been  applied  toby  Eafterby 
to  join  the  (hip,  Eafterby  threw  out  that  many  fhips  had  been 
funk  and  might  be  fo  to  take  in  the  underwriters.  That 
again  afterwards,  a  few  days  before  the  Jhip  failed,  in. another 
converfation  between  the  witnefs,  Eafterby,  Macfarlane, 
and  Codling,  at  Rotherhithe,  Eafterby  faid,  <c  that  they 
"  wifhed  the  fhip  to  proceed  from  London  to  Yarmouth^ 
"  and  from  Yarmouth  to  Gibraltar,  there  to  fell  the  whole 
*'  of  the  cargo  by  contract  at  public  vendue.  That  after 
««  it  was  fold  they  thought  an  opportunity  might  be  taken 
«f  to  fink  the  (hip,  and  that  the  people  on  board  might  take 
"  the  boat  and  get  on  ftiore  ;  and  that  one  half  of  the  bills 
"  for  the  amount  of  the  cargo  might  be  remitted  in  private 
"  letters,  and  the  other  half  in  public  letters,  which  latter 
<c  might  be  (hewn  as  the  whole  of  the  proceeds,  and  that 
"  the  underwriters  might  be  called  on  for  the  reft,  as  If  left 
"  on  board."  To  which  Macfarlane  and  Codling  aflented. 
But  though  Eafterby  was  afterwards  feen  at  Deal,  there 
was  no  evidence  that  either  he  or  Macfarlane  was  ever  per- 
fonally  prefent  on  board  the  (hip  Adventure  on  the  high 

feas, 
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fcaj.  The  intention  of  Eafterby  and  Macfarlane  that  the 
fhip  (hould  be  deftroyed  with  fuch  cargo  as  (hould  be  on 
board  her  at  the  time  of  her  being  funk  was  further  proved 
by  the  circumftance  of  their  having  caufed  to  be  effected 
infurances  upon  the  cargo  to  the  amount  in  the  whole  of 
10,250!.,  whereas  the  goods  found  on  board  after  the  (hip 
\vith  her  car^o  was  weighed  up  and  brought  to  land  at 
Brighthelmftone  were  proved  to  have  been  of  the  original 
value  as  between  feller  and  buyer  of  3231 1.  is.  6d.  and  no 
more  ;  and  by  their  having  refpe£tively  withdrawn  from  the 
cargo,  after  the  fame  had  been  originally  fhipped  as  part 
thereof,  fcveral  articles,  fome  being  (lores  for  the  (hip's  ufe, 
a  part  of  which  were  carried  away  by  Eafterby  alone,  and 
others  put  on  board  a  fhip  called  the  William  belonging  to 
Eafterby  and  Macfarhne,  for  the  ufe  of  that  (hip ;  others 
being  articles  of  confiderable  value  packed  up  for  exportation 
as  merchandife,  of  which  no-lefs  ihan  15  confiderable  pack- 
ages were  found  in  the  houfe  of  Eafterby;  and  other  like 
goods  which  had  been  at  Macfarlane's  houfe  were  found  at 
the  houfe  of  a  friend  of  Macfarlane,  to  which  they  had  been 
removed  for  the  purpofe  of  concealment,  upon  Macfarlane's 
being  taken  into  cuftody.  It  was  alfo  proved  that  Eafterby 
two  days  after  the  lofs  of  the  veflel  came  down  to  Brighton, 
near  which  place  the  fhip  had  been  caft  away,  and  that 
Eafterby  there  in  the  prefence  of  Macfarlane"  and  Codling 
afked  another  witnefs  (Cooper)  where  he  had  bored  the 
hole,  and  what  fize  it  \vas,  and  whether  it  vas  about  the 
fizc  of  the  handle  of  a  chifi^rl  which  happened  to  be  in  the 
room  where  they  were  ;  and  the  witnefs  having  anfwered  that 
k  was  thereabouts,  Eafterby  bid  him  get  the  handle  out  of  the 
chlffel  and  fharpen  one  end  of  it  in  order  therewith  to 
plug  up  the  hole  in  cafe  the  veflel  fhculd  drive  on  fhore. 
That  Eafterby  afterwards  abufed  Codling  for  not  having 
taken  the  vefiel  to  the  coaft  of  France,  and  there  deftroyed 
her.  And  that  Macfarhne  and  Eafterby  then  ordered  Cod- 
ling and  Cooper  to  go  to  London  together  and  fecrete  them- 
felves  for  their  fafety,  which  they  accordingly  did. 

It  was  objected  on  the  part  of  the  prifoners  Eafterby  and 
Macfarlane,  that  afTuming  them  to  be  owners  of  the  {hip, 
and  that  the  evidence  ftated  proved  them  to  have  been  guilty 
of  Celonioufly  procuring  the  (hip  in  queftiou  to  be  caft  away 
or  deftroyed  v  e  6th  fe6t.  of  the  act  n  Geo.  i. 

2  c.  29., 
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c.  29.,  yet  that  the  fame  offence  did  not  appear  to  have  been 
committed  by  them  on  the  highfeas,  fo  as  to  bring  the  fame 
within  the  jurifdiction  of  the  Court  of  Admiralty  under  the 
7th  fe£lion  of  the  act.  The  Court  referved  this  queftion 
alfo  as  well  as  that  which  had  been  before  made  relative  to 
the  ownerftiip  of  Eafterby  in  the  (hip  for  the  confideration  of 
the  twelve  Judges.  And  fubject  to  thofe  queftions  left  the 
fa£t  of  the  wilful  deftruction  of  the  fhip  by  Codling  and 
Reid,  and  of  the  wilful  procurement  of  fuch  deftruction  by 
Eafterby  and  Macfarlane,  with  intent  to  prejudice  the  above 
underwriters,  to  the  jury,  who  acquitted  Reid  (a),  and  found 
the  other  prifoners  refpectively  guilty  (b}.  The  queftions  for 
the  opinion  of  the  Judges  were,  firft,  Whether  Eafterby  was 
an  owner  of  the  fliip  Adventure,  fo  as  to  be  liable  in  that 
character  to  the  penalties  of  the  flat.  1 1  Geo,  I.  c.  29.  f.  6.  ? 
Secondly,  Whether  the  procurement  of  the  deftruction  of 
'e?.  ^"ii,  7.  the  fliip  by  Eafterby  and  Macfarlane  were  an  offence  com- 
*»  H.  8.  c.  15.  mitted  by  them  on  the  high  feas  within  the  jurifdidtion  of  the 
e.  14.  f,  4.'  Court  of  Admiralty  under  the  yth  fection  of  that  ftatute  ? 

This  cafe  was  argued  before  all  the  Judges  in  theExchequer- 
chambcr  on  the  1 3th  of  November  1 802,  and  afterwards  at  an 
adjourned  meeting  at  Serjeants'  Inn  on  the  3010  of  the  fame 
month.  And  at  a  fubfequent  meeting  of  the  Judges  on  the  2d' 
of  February  1 803  they  were  all  of  opinion,  that  whether  the  aft 
of  ii  Geo.  i.  c.  29.  were  confidered*  as  making  the  perfons 
who  direct  or  procure  the  deftroying  of  a  (hip  principals  or 
accelTaries ;  yet  inafmuch  as  no  aft  was  done  by  the  pri. 
foriers  Eafterby  and  Macfarlane  within  the  jurisdiction  of 
the  Admiralty,  they  were  not  fubject  to  that  jurisdiction,  and 
confequently  that  the  trial  was  improperly  had.  It  there- 
fore, became  unnecefiary  to  determine  the  other  points  raifed 
in  the  argument  of  the  cafe. 

The  prifoners  afterwards  received  a  free  pardon. 

(a}  On  this  account  the  evidence  which  went  to  aft'eft  Reid  is  not  ftated. 
(i)  No  queftion  was  refcrvtd  as  to  CodSir.g,    who  afterward!  fuftered  the  pui 
nifhment  of  the  law. 


INDEX 


INDEX 

Of  the  General  Matter  (a), 


A. 

JJbJu3iont  forcible,  of  women, 

Abufe  of  female  children, 
Acceptance,  forgery,      923.  952 
Acceflaries,  burglary, 

— • —  forgery,  • 

manflaughter, 

mayhem, 

—  •        piracy,  trial,      - 

fhipwreck, 

Acceflaries  before, 
Accident,  homicide,       260.  262, 
•  larcer.y,  54.0, 

Accomplices,  evidence, 

in  high  treafon, 

• • in  homicide, 

Accomplice  and  receiver,        549 


Page 

450* 
452 
433 

.  981 

5*3 

973 

353 

400 

810 

1099 

641 

265 

661 

96 

93 
350 
767 


Accountable  receipt,  forgery,  923.  928 
Acquittal,  homicide,  -         351 

Acquictance,  forgery,  841".  845.  918. 
923.  934.  960 

Adhering  to  enemy,  77 

Admfniftration  letters  offeamen,  for- 
gery.  g44.  907 

Admiralty  commiffion, 
jurifdiction, 


Adultery,  homicide, 
Advancement  of  law,  homicide, 
Agifter's  goods,  larceny, 
Aiders  and  abettors,  clergy, 
Aliens  preferred  in  church, 
Alderney,  realm, 
Allegiance  oathi, 

natural  and  local, 

•  feducing  from, 

Alluring  away  female  children,     450 

455.    6 

Alteration,  forgery,  855 

A'TibalTadors,  arreft, 
Animals,  ferse  nature,  larceny,  53 

607 


795 
802 
234 
294 

653 

1076 

34 
77 
27.51 

49-  55 
9' 


978 

429 

i. 


Page 

Animals  of  bafe  nature,        532,  614 

domeftic,  532,614 

Apoftacy,  4 

Appeal  of  death,  -         212.349 

burglary,  484.512 

••  homicide,  .  340 

—————  mayhem,          .    -  401 
rape,                 -              446 

robbery,  -  786 

Apprehenfion,  trial,  -  468 

Apprentice  enlifting,  cheats,  822 

Arraignment,  homicide,  371 

Arrefton  homicide,  -  377 

Arreft,  homicide,  295.  298,  Sec. 

for  felony,  -  298 

"-  for  mifdemeanor,  302  " 

-  •   ••  in  civil  fuits,          -  306 
Arfin,                -              .             ici 2 
Articles  of  war,  evidence,               360 
Ajjaults  with  felonious,  malicioat,  or  un- 
lawful intent,                   -                404 

Afiault  and  battery,  404.  406 

Aflault,  homicide,  234.  278.  281 

Aflault  on  privy  counfellor,     404.  406 

-  on  clergymen,          _          408 
-'  on  member  of  parliament,  404. 

406 

-  on  revenue  officers,  405 

in  the  king's  palace,  404.  408 

in  Weftminfter-hall,  &c.    408 

-  in  churches  and  church-yards, 

404.  410 
— —  with  intent  to  marder,  &c.  404 

with  intent  to  rob,      405-.  41 5 

-  with  intent  to  fpoil  cloaths, 


, 

•         on  perfons  wrecked,    40$.  422 

'    "  on  inafter  wool -combers,  &c. 

406 
'••  by  manners  on  commander, 

405 
—  —  on  account  of  gammg,  405*423 

(«)  At  the  head  of  each  chapter  »W  be  found  a  particular  Index  of  Its  contents.     Th«  words 
fc«te  aailced  in  Itmttt  denote  the  titles  of  the  fever.1  chapters, 

1  Aflault 


>.xxn 


INDEX. 


Pagt. 

A/fault  with  intent  to  obflruS  free  paf- 

fage  of  grain,  405.  425 

Alignment,  forgery,    841.  844.  923. 

929 

Attempt  to  ravifh,  •  440 

Attornies,  &c.  forgery,  1003 

Attorney,  power  of,  forgery, 841.  844. 

957 

Auterfons  acquit  -  §\g 

Avoiding  records,  *.  865 

B. 

Bail,  &c.  falfe  perfonating,  1004.  1009 
Bailment,  larceny,  542.  682.  684 

Banker's  draft,  cheats,  819 

• paper  or  checks,  forgery,  94  5 

• moulds  for  fuch,  ib. 

•'    '•'  •  -  drafts  moulds,  forgery,      847 
Bank-note;,  forgery,    842.  876.  88$. 

952 

pofleffion  of,  881 

• larceny,_      .       530.  597 

1  • threatening  letter  for, 

1110 

Bank  of  England,  forgery,   842.  868. 

876 

—-- • — .  larceny,      527.  578 

.Banks,  rr.ifchief  to,  1042 

Bollards,  forcible  marriage,  &c.      457 

homicide,  228.  3^8 

Battery,  -  -  4°4-  4°6 

Battle,  trial  by,  294 

Bedford  level,  mifchief  to,     1043.  iogi 
Bees,  larceny,  -  607 

Bell  metal,  larceny,  529.  547.  591.  749 
Betting,  cheats,  828 

Bigamy,  463 

Bill  obligatory,  forgery,  918.  920.  923 
Bill  of  exchange,   forgery,  £45.  923. 

9^4.  954- 9>9-  957 

•  "  •  •       larceny,       530.  597 
Biflioprick,  nomination  to,  34 
Boat-,  overloading,  homicide,          264 
Blatkiriars  bridge,  miichief,           1081 
Black  lead,  larceny,         529.  548.  594 

mines,  mifchief,  1085 

Black  lead  receivers  755 

Blackmail,  538.  650 

Blafphemy,  3 

Bond,  forgery,  84,3.  8^5.  9*3 

— : — larceny,  530   $97 

Books,  evidence,  61.98,99 

Booths,  burglary,  -  492 


P&g* 

Booths,  larceny  and  robbery,  637 
Btafs,  larceny,  529.  $47.  591.  749 
Breaking  hotlfe,  &c.  481.485.512* 

638 

prifon,  {lamps,  forgery,  889 

-   trial,  icu 

Brentford  bridge,  miichief  to,       1081 

Bridges,  mifchief  to,  1041.1081 

Brokers,  bullion,  196 

Buggery,  -  48o 

Bullion,  offences  concerning,        141.  188 

•  exportation  of,  195 

Burglary,  -  481 

Burning  in  general,  -  1012 

and   vide    malicious    or    fraudulent 

mifchief. 

Burning,  threat  of,  j  j  15 


Callicoes,  (lamps,  888 

Cards  and  dice,  cheats,  815.837 

Carnal  knowledge,  *  436 

Carrier,  larceny,  -  695" 

Carrier,  cheat,  -  831 

Carrying  away  goods,  524.  555 

Carts  with  goods,  burning,  1039.  1063 
Cats,  larcesy,  532.6^4 

Cattle,  larceny,  533.614.616 

mifchief  to,  1040.  1070.  1077 

Cawke,  receivers,  755 

Certificate  for  king's  (lores,  forgery, 

845.915 

-   to  obtain  letters  of  ad  mini- 

ftration  by  fearnrn,  forgery,  844.  907 

Challenge,  homicide,  -  217 

Chance-medley,       i'y8,  &c.  221.  279 

Chancery  fuitors' documents,   forgery, 

844.  898 

Charge,  larceny,  542 
Charter,  forgery,  845.  917.  920 
larceny,  -  530.596 


433- 


Children,  rape  of, 
Children's  goods,  larceny, 
Click's  in  action,  cheats, 
Church  e/l&blifomenl, 

afTault  there, 

attendance  on, 

••'  •  •     '  larceny  in,  5* 


ChrifHanitv, 


435 
654 

832 

-         1.3.6 
404. 410 
10.  17.  20 
623,  &c.  630. 
651 
3-4 


Clam  et  fecrete,  larceny,  543.  7^10,  701 
Clandtjline  marriages,  -          474 

Clergy 


INDEX. 


xxxm 


Page 

Clergy,  ar'on,  1013.  1017.  jo-i 

-  burg  -  525 

-  '      —  counter-plea,  5,0 
• forgery,              -               1003 

high  treafoc,          94,  9^.  136 

-1  larceny  and  robbery,  737.  74.1. 

771-  779-  73o 
•    1  murder, 

piracv, 

Clergyman,  affauiton, 
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Confederacy,  homicide,  257 
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evidence,  96 

forgery,          .  858 

•  homicide,          -          2,7 

— — — marriage,  45  i.  461.  1010 
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r-    larceny  of,  529.  547   59'    749 

Coppice,  deftroying,  »°i7-  icca 

Copy,  indidtment,  -  1 1  j 
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Dogs,  larceny,  532 
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Falfe  weights  and  meafures,     817,818 
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Gaoler,  homicide,  -  33° 
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Grig,  burning,  1036.1048 
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larceny,     536,    537* 
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Judgment,  &c.  forgery,        852.  1003 
high  trealon,  I  37 

--  piracy,  -  812 
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Locks,  &c.  on  navigable  rivers,  mif- 
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MYtl,  larceny,  530.603.606 
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cattle,  i°74 
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Malt,  fpoiling,  &c.  lOjO.  1069.  1076 
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Mtybttiti  -  -  392 

Meal,  Ipoiling,  &c.  10^0.  1069.  1070 
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Negligence,  r.onv.cide,    2^0.  262.  2 
Newfoundland,  homicide,  37$ 

Night,  483.  5 

3°! 


Page 

Non  conforming  teachers,  23 
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A  TREA- 


TR  E  ATIS  E 


ON      THE 


PLEAS    OF    THE    CROWN, 


CHAP.   I. 

Of  Offences    againft    Religion,    Morality,   and 
the  Church  Eftablifhment. 

I.  Concerning  Blafphemy,   Contempt  of  the  Efta- 

blijhed  Religion^   Religious   Impoflors^   and 
Immorality   in  general.  §  I. 

II.  dpoftacy  and  Herefy.  -  -       §2. 

Punifh?.ble  by  the  Ecclefiaftical  Courts  only  ;  for- 
mer Statutes  repealed  by  flat,  i  Eliz.  c.  i.  Writ 
De  Hseretico  comburendo  taken  away  by  flat. 
29  Car.  2.  c.  9.  Denying  the  Trinity,  or  the 
Chriftian  Religion,  or  the  Scriptures,  punilhable 
by  9  &  10  W.  3.  c.  32. 

III.  Reviling  the  Sacrament  of  the  Lord**  Sup- 

per, or  propbaning  the  Lord's  Day.  §  3 . 
Stat.  i  Ed.  6.  c.  r. 

IV.  Pretending  to  Witchcraft.        -         -        §  4. 

Stat.  pGeo.  2.  c.  5. 

B  V.  Offences 


Offences  againji  Religion,  Morality, 

V.     Offences    more   peculiarly    relating    to     the 
Church  EJlabliJltment  and  Difcipllne. 

1.  Of  the  Conformity  required  by  Law. 
Exception    by  the   Toleration    AEis,    \  W.  &  M. 

c.  1 8.  as  to  Protejiant  DiJJenters  ;  and  3  I  Geo.  3. 
c.  32.  as  to  Papifls. — Extend  only  to  bona  Jide 
DiJJenters  ;  and  thefe  puni/hable  byjiat,  5  Geo.  I . 
c.  4.  for  attending  Meeting  Houfes  ivith  En- 
Jigns  of  Public  Authority.  -  -  §  5. 

2.  Derogating  from  the  Book  of  Common  Prayer.  §6. 

3.  Not  attending  Church  and  the  Sacrament. 

The  fever al  Statutes  touching  fuch  Attendance.  §  7. 

The  particular  Offences  therein  defcribed.    -    §8. 

The  Jurifdiciions  before  -which  they  may  be  in- 
quired of.  -  -  $  9. 

The  Limitation  of  Time  for  Profecutions.        §  10. 

The  Form  of  the  Indiclment  or  other  Mode  of 
convicting.  -  -  -  §  1 1 . 

Ears  and  Excufes  by  Defendants.  §12. 

The  Punifiment ;  and  where  it  is  determinable  by 
Conformity.  -  -  §  13. 

4.  Maintaining  others,    efpecially  Teachers,   who 

(hall  not  attend  Church.  §  14. 

5.  Other     Offences      touching     Non-conforming 

Teachers  of  Schools.  -  -         §  15. 

6.  Giving  or  receiving  foreign  Popifh  Education, 

or  profefling  the  Popifh  Religion.     -      §  16. 

7.  Bringing    in  Popifli   Relics,    or    iiluing  Popifh 

Books,   &c.  -  §  57. 

8.  Saying  or  hearing  Mafs,  or  other   Popifh  Ser- 

vice. •  -  -  §  1 8. 

9.  Non-taking  the  Oath  of  Supremacy,  and  mak- 

ing the  Declaration  againft  Popery. 

By  Ecdefiajlics  and  others  adtnoni/Jjtd ;  by  Mem- 
bers of  Parliament ;  by  Perfons  holding  Places 
at  Court ;  by  Perfons  tuithin  ten  Miles  of 
London.  -  -  §  19., 

10.  Extolling  or  maintaining  the  Authority  of  the. 

Pope  or  See  of  Rome.         -          -         $  20. 

11.  Putting  in  Ufe  Popifli  Bulls,  Procefs,  &c.  §21. 

12.  Per- 
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12.  Perverting  others,  or  being  perverted  to  Po- 

pery. §  22. 

13.  Natural  born  Subje&s    ordained  or  profcffed 

by  Popifh   Authority   abiding  in  the  Rev.lm, 
without  fubmitting  themfelves.         -         §  23. 

14.  Relieving  Popifh.  Priefts.         -          -         §  24. 

15.  Refufing  to  cleft  or  confecrate  the  Perfon  no- 
minated by  the  King  to  a  Bifliopric.      -  -  §  25. 

16.  Appointing  Aliens  to  Church  Preferment.  §  26. 

17.  Exercifing  Jurifdiclion  of    Suffragan  without 
due  Appointment.  -  §  27. 

1 8.  Simony. 

Hsiu  far  cognizable  at  Common  Law. —  Stat. 
31  Ellz.  c.  6.  W.  t3M.fi.  i.  c.  16.  12  An. 
c.  12.  -  -  -  §28. 

I.  Of  Blafphemy,  Contempt  of  the  EflalUJhed 
Religion,  Religious  Impojlors^  and  Immorality 
in  general. 

ALL  blafphemies  againft  God,  or  the  Chriftian  Religion,          §  '• 
or  the  Holy  Scriptures,  are  indictable  at  common  law,       ojpbemj. 

.       _  0          m-  ,  .          .      i  Hawk  ch.  5. 

as  well  as  upon  the  ftat.  9  &  10 W .  3.  c.  32.  after  mentioned.   3  3  . 
So  are  allimpoftors  in  religion  ;  fuchas  falfe'y  pretend  to  ex-  *ElK'c. 
traordinary    millions    from   God,    or  terrify  or  abufe  the   iow.3.  c  ^z. 

people  with  falfe  denunciations  of  judgments.     Thefe  la  ft,  if  m£aJ  .        T 

...     ...      .  Religtosu  Im- 

the  act  be  done  with  intent  to  make  any  public  dilturbance,  p0ftorf, 

are  by  the  ftat.  5  E!iz.  c.  15.  punifliable  for  the  firft  offence  s^iz.  c.  15. 

by  a  fine  of  lol.  and  one  year's  imprifonment ;  and  for  the 

fecond,  by  imprifonment  for  life,  and  a  forfeiture  of  all  the 

offender's  goods  and  chattels ;  cne  moiety  to  the  crown,  and 

the  other  to  any  perfon  who  mall  fue  for  the  fame.     In  like   Contempt  of 

manner,   all   malicious  revilings,  in  public  derogation  and  ike  EftabTyiud 

contempt  of  the  eftablimed  religion,  are  punifhable  by  the 

common   law,   inafmuch  as  they  tend  to  a  breach  of  the 

peace.    Similar  to  thefe  are  all  fcandalous  and  open  breaches  Open  Immora- 

of  morality  exhibited  in  the  face  of  the  people  :  fuch  as  was  r^' 

'  r      r-  Poph.  scS. 

the  conduct  of  one  who  expofed  himfelf  naked  to  the  public   -ir  char  es  Sed- 
view  from  a  balcony  in  Covent- Garden. — Offences  of  this  ^'/."stt^gl* 
kind  fap  public  morals,  the  neceiTary  foundation  of  good  go- 
vernment; and  are  :  i  properly  cognizable  by  the  tem- 
poral  magiftrates,  who  may  punifli  the  offenders  by  : 
imprifonment,  and  fuch  other  corporal  puaifliment  a; 
circuaaftances  may  require. 

Ba 


Offences  againjl  .Religion,  Morality, 


-Ch'M2-  II.   Of  Apoftacy  and  Herefy. 

§2.  Apoftacy  and   Herefy;  the,  one   an   entire    falling  off 

i  Hawk.  ch.  z.    from  the  Chriftian  Religion,  the  other,    in  its  legal  fenfe, 

1  Hale  387. 

390.  &c.  the    adoption   or    any   erroneous   tenet   not   warranted  by 

4Biac.  Com.      the  eftablifhed  church,  are  in  their  nature  ecclefiaftical  of- 

43 — 5°« 

3Bac.  Abr.  471.  fences,  and  properly  inquirable  and  punifhable  by  the  fpi- 

iEHz5c.  i.f.  36.  ritual  court;  the  ftat.  i  KHz.  c.  i.  having  repealed  all  for- 
i  Ed.  6.  c.  12.     nier  ftatutes  relating  to  herefy,  leaving  it  as  at  common  law ; 
29  Car.  a.  0.9.    and  the  ftat.  29  Car.  2.  c.  9.  having  taken  away  the  writ  de 
Vide  i  Hale 410.  hasretico  comburendo,  by  which  the  judgments  of  that  court 
were  fometimes  enforced,  as  well  as  all  capital  punifhments 
iHale4oo,  7,8.  in  purfuance  of  ecclefiaftical  cenfures.     But  ftill  the  com- 
i  Hawk.  cii.  z.    mon  javv  courts  will  take  cognizance  incidentally  whether 
or  not  a  matter  be  herefy,  notvuthftanding  the  judgment  of 
the  eccleC  iftical  court ;   and  will  only  give  credence  to  their 
fentence  fo  far  as  it  concerns  ecclefiaftical  cenfures.     And 
9&ioW.  ?.      by  the  ftat.  9  &  10  W.  3.  c.  32.  "  If  any  perfon,  having 
c-32  andW*    been  educated  in,  or  at  any   time  having  made  profeffion 
ti  refrain  fro-      of,  the  Chriftian  religion   within  this  realm,  fhall  upon  in- 
dictment or  information  be  convicted  by  the  oath  of  two 
cr  more  credible  witnefles  in  any  of  the  courts  of  Weft- 
minfter,  or  at  the  affizes,  of  denying,  by  writing,  printing, 
teaching,  or  advifed  fpeaking,  any  one  of  the  perfons  in 
the  Holy  Trinity  to  be  God,  or  of  afferting  or  maintain- 
ing that  there  are  more  Gods  than  one,  or  of  denying  the 
truth  of  the   Chriftian  Religion,  or  the    Divine  authority 
of  the  Holy  Scriptures,   he   fhall  for  the  firft  offence    be 
adjudged  incapable  of  any  -office  or  employment,  ecclefi- 
aftical, civil,  or  military;  and  for  the  fecond  fhall  be  dif- 
abled  to  fue  any  action,  &c.   or  to  be  a  guardian,  executor, 
or  adminiftrator,  or  to  take  by  any  legacy  or  deed  of  gift,  or 
to  bear  any  office  civil  or  military,  or  benefice  ecclefiaftical, 
for  ever,  within  this  realm ;  and  fhall  alfo  be  imprifoned  for 
three  years  from  the  time  of  fuch  conviction."     But  it  is 
thereby  provided  (  f.  3.),   that  a  public  recantation  of  the 
error  \\\  the  fame  court   where  the  party  was  convicted, 
within  four  months  after  the  firft  conviction,  fhall  difcharge 
him    for  the    firft  offence  from  all  difabilities.      And   by 
f  2.  no  perfon  fhall  be  profecuted  under  the  aft  for  any 

words 
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words  fpoken,  unlefs  information  thereof  (hall  be  given  on      Ch.  I.  §  *. 
or  within  four   days  after   to  fome  juftice  of  peace,  and  •dj»flaty*  tienfy. 
the  offence  be  profecuted  within  three  months  after  fuch 
information. 

This  ftatute  does  not  take  away  the  common  law  pro- 
ceeding againft  libellers  of  the  Chriflian  Religion,  which 
was  the  courfe  lately  adopted  againft  a  moft  impious  writer  Rex  v.T.  Paine 

r    .1  •     r     .  at  Guilahi.i. 

of  this  fort, 

III.  Reviling  the  Sacrament  of  tie  Lord's  Supper , 
or  profaning  the  Lord's  Day. 

By  the  flat,  i  Ed.  6.  c.  i.  f.  I.  "  Whoever  {hall  deprave,          §  3. 
defpife,  cr  contemn  the  moft  blefled  facrament  of  the  Lord's   i"^-6-  c-  »• 

o  •  i  r      i  f-    '  •  **}•***  ty 

oupper,  in  contempt  thereof,  by  any  contemptuous  words,   i  Mar.  c.  i. 
or  words  of  depraving,  defo'ifing,  or  reviling ;  or  {hall  ad-  "r.i  revivsd  by 

°  .  i  E'|z-  c  i- 1- 14- 

vifedly  in  any  otherwife  contemn,    defpife,    or  revile  the   Vtdt  3  Eac.  Abr. 

fame,  contrary  to  the  effects  and  declaration  abovefaid,  (i.  e.  477* 

as  fet  forth  in  the  preamble,)  mall  fuffer  imprifonment,  and 

make  fine  and  ranfom  at  the  king's  pleafure,"  (i.  e.  in  the  dif-  (i  Hale  375.) 

cretion  of  the  court).     By  the  fame  fetlion  the  offence  is  to 

be  inquired  of  and  indicted  before  juftices  of  the  p^ace 

(three  at  leaft,  and  one  of  the  quorum)   in  their  quarter 

feffions.     By  f.  5.  the   indiclment  muft  be  preferred  within 

three  months  after  the  offence  committed. 

The  profanation  of  the  Lord's-day  or  Sunday,  is  by  a  Profaning  tie 
variety  of  ftatutes  punifhable  in  particular  inftances  by  fum-  Lor  ft -day. 
mary  procefs  before  magiftrutes ;    but  it  is  alfo  faid  to  be  C^'Cir'H«wk 
indidiable  at  common  law  ;  and  there  is  a  precedent  of  fuch  ch.36.  f.  us.  3. 
an  indictment  againft  a  butcher,  in  which  he  is  charged  to 
be  a  common  Sabbath -breaker  and   profaner  of  the  Lord's- 
day,  and  for  having  within  certain  times  mentioned  kept 
public  and  open  {hop,  and  expofed  meat  to  fale  to  divers 
perfons  unknown. 

IV.  Pretending  to  Witchcraft. 

The  better  fenfe  of  modern  times  has  properly  transferred          §  4. 
the  punifliment  from  the  actual  commiflion  of  this  fuppofed  r'de  '  Ka'k'' 

_  ,        .  ch.  3.     4  Blac. 

offence  to  the  impoftors  who   now    make  pretence  to  it.  Com  Co. 
For  the  ftat.  9  Geo.  2.  c.  5.  f.  3  &  4.  enacts,  that  "  No   9Geo.2  c.  5 
profecution,  fuit,  or  proceeding  {hall  be  had  againft  any  '/j'^Y. 

B  3  per  fen 
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Ch.  I.  §4.  perfon  for  witchcraft,  forcery,  enchantment,  or  conjuration, 
Witcbcrflft.  or  for  charging  another  with  any  fuch  offence,  in  any  court 
in  Great  Britain  :  and  that  if  any  perfon  {hall  pretend  to 
exercife  or  ufe  any  kind  of  witchcraft,  &c.  or  (hall  under- 
take to  tell  fortunes,  or  pretend  by  their  (kill  or  knowledge 
in  any  occult  or  crafty  fciencr,  to  difcover  where  or  in  what 
manner  auy  goods  or  chattels  fuppofcd  to  have  been  ftolen 
or  loft  may  be  found  ;  every  fuch  offender,  being  thereof 
lawfully  convicted  on  indictment  or  information,  (hall  be 
imprifoned  for  one  year ;  and  once  in  every  quarter  of  the 
faid  year,  in  fome  market  town  of  the  proper  county,  upon 
the  market  day  there,  fliall  ftand  openly  on  the  pillory  for 
one  hour,  and  alfo  {hall  (if  the  court  think  fit)  give"  fureties 
for  good  behaviour  in  fuch  fum  and  for  fuch  time  as  the 
court  judge  proper,  and  jn  fuch  cafe  be  further  imprifoned 
until  fuch  fureties  be  given."  Alfo  by  the  vagrant  act 
17  Ceo.  2.  0.5,  17  Geo.  2.  c.  5.  f.  2.  all  jugglers,  fortune  tellers,  and  gyp- 
fies  pretending  to  fkill  in  phyfiognomy,  palmiftry,  or  the 
like  crafty  fci-nce,  or  pretending  to  tell  fortunes,  &c.  fliall 
be  deemed  rogues  and  vagabonds,  and  fuffer  as  the  act 
directs. 

V.  Offences  more  peculiarly  relating  to  the  Church 
Eftablifbment  and  Difcipline* 

i.  Conformity  required  by  Law. 

§  5.  A  multitude   of  flatutes  have  been  pnfled  from  time  to 

time  for  the  protection  of  the  eftablifhed  church,  and  to 
promote  conformity  thereto;  particularly  in  oppofitiori 
to  the  popifli  religion  and  fuperflitions.  It  is  ufelefs  at 
this  day  to  inquire  into  the  hiftory  of  all  thefe  laws, 
many  of  which  would  only  form  a  catalogue  of  human 
woes.  Doubtlefs  mod  of  thefe  provifions  were  found  ne- 
ccffiry  in  times  of  fraud  and  violence,  and  while  the 
church,  as  by  law  now  eftablimed,  was  in  its  infancy  :  they 
were  parted,  to  ufe  the  words  of  Lord  Bacon,  upon  the 
fpur  of  the  occafion.  But  the  ameliorated  ftate  of  the 
civilized  world,  and  a  jufter  fenfe  of  the  true  principles  of 
chriftian  charity,  as  well  ;is  of  found  policy,  have  tended  to 
foften  their  rigour;  and,  though  flill  retained  on  the  Ma- 
ture book,  they  are  moflly  fallen  into  difufe.  Thofe 
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refpecling  proteftant  diffenters  are  nearly  in  a  ftate  of  per-     Ch.  I.  §  5. 

petual  fufpenfion  by  the  annual  aa  of  indemnity,  which  is    °/'^;:" 

palled  for  the  protection   of  thofe  who  may  have  incurred    Efut  ./: -.-:*:. 

penalties  by  breach  of  the  corporation  and  teft  a&s.     The   - 

particular  examination  of   all  thefe  laws,  creating  offences 

cognizable  by  the  fuperior  jurifdictions,  would  naturally  fall 

within  the  fcope  of  this  treatife  ;    yet,  by  reafon  of  their 

difufe,  and  becaufe  I  have  nothing  new  to  add  to  what  is 

already  in  print  upon  thefe  fiibjeds,  I  (hall  content  myfelf  ^^*Bla:_ 

with  mentioning  the  principal  heads,  incidentally  and  briefly  ch.c_T't. 

noticing  feme  regulations  of  lefs  general  operation,  and  re-  £'ve'  & J^'," 

ferring  for  the  reft  to  thofe  treatifes  where  this  whole  code 

of  laws  is  very  perfpicuoufly  detailed.     And  I  am  the  more 

induced  to  adopt  this  method  with  refpe&  to  fuch  laws  as 

are  principally  levelled  at  diffenters   from  the  eftablifhed 

church,   whether  proteftants  or  papifts,  fince  their  operation 

is  very  materially  mitigated,  and  in  fome  inftances  wholly 

done  away,  by  the  two  principal  acts  of  toleration,  under-  Exception  ly 

mentioned.  toleration  ads. 

By  the  ftat.  i  W.  &  M.  c.  18.  f.  2.  emphatically  called  prolejlant 
the  Toleration  Act,  "  all  perfons  diffenting  from  the  eftab-  Dlffen^rs. 
lifhed  church  (except  papifts  and  thofe  who  (hall  in  preach-  i\v.  &M.  c.i8. 
ing  or  writing  deny  the  doctrines  of  the  Trinity)  are  exempted  I9~Gg0.  "j_  c.44.. 
from  all  penal  laws  relating  to  religion,  except  the  ftat.  4Biac.Com.  53. 
25  Car.  2.  c.  2.  (by  which  all  officers  of  truft  are  bound  to 
receive  the  facrament  according  to  the  ufage  of  the  church 
of  England,  and  alfo  to  take  the  oaths  of  allegiance  and 
fupremacy,   and    the   teft, — or,  being  Quakers,    make   by 
8  Geo,  i.  c.  6.  a  fimilar  affirmation);    and  alfo,  except  the 
ftat.  30  Car.  2.  ft.  2.  c.  i.  (amended  and  in  part  repealed 
by  2  Geo.  2.  c.  31.  by  which  the  members  of  both  houfes 
of  parliament  are  bound  to  make  a  declaration   againft  tran- 
fubftantiation,  and  the  invocation  of  faints,  and  the  facrifice 
of  the  mafs):    provided   fuch  diffenters   take  the  oath   of 
allegiance  and   fupremncy,  and  make  the  abovementioned 
declaration,  and  come  to   fome  congregation  for  religious 
worfnip,    in   fome  place  rc-giftered  either  in  the   biihop's 
court,  or  at  the  county  fsffions,  the  doors  whereof  (hall  not 
be  locked,  barred,  or  bolted." 

Alfo  by  the  ftat.  31  Geo.  3.  c.  32."  Perfons  profeffing  Toleration  of 
the  popifh  religion,  taking  the  oath  of  allegiance  and  abjura-  Papifts. 
tion,  and  making  the  declaration  therein  mentioned,  fhall  be  31  G£J-  :•  -  --• 
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Ch.  I.  §  5.      relieved  from  the  penalties  and  difabilities  of  the  feveral 
°^e"cburSb'"^    a<^S ("}  a8ainft  non-conforrnifts,  which  are  the  fubjecT>matter 
EJtabnjhmcnt.    of  mofl  of  the  remainder  of  this  chapter.     This  new  oath 
'  and  declaration  may  be  taken  in  any  of  the  courts  of  Weft- 

minder,  or  at  the  general  quarter  feffions  of  the  place  where 
the  party  (hall  refide,  and  (hall  be  fubfcribed  by  him  with 
his  name  at  length,  or  his  mark,  (the  name,  &c.  in  the 
latter  cafe  to  be  written  by  the  officer  of  the  court,)  and 
his  title,  addition,  and  place  of  abode ;  and  it  fhall  remain 
in  fuch  court  of  record.  And  the  proper  officer  of  the  court 
fhall  give  the  party  a  certificate  of  fuch  declaration  and 
oath  having  been  duly  made,  &c.  (for  which  2  s.  and  no 
more  {hall  be  paid) ;  and  fuch  certificate,  on  proof  of  the 
certifier's  hand,  and  that  he  acted  as  fuch  officer,  (hall  be 
fufficient  evidence  of  the  fa£t,  unlefs  falfified.  With  a  pro- 
vifo  (  f.  9.)  that  all  laws  made  for  frequenting  divine  fervice 
en  Sundays  fliall  be  ftill  in  force  againil  offenders,  unlefs 
fuch  perfons  fliall  come  to  fome  congregation  permitted  by 
this  act,  or  by  the  abovementioned  act  of  the  I  W.  &  M. 
c.  18. 

«     The  above  ftatutes,  founded  on  the  beneficent,  wife,  and 
juft  principles  of  toleration,  were  intended  for  the  protection 

(a]  The  acts,  or  parts  of  a3s,  enumerated  as  conditionally  repealed,  are  the 
iEl\t  c.  2. — 2.3  Eliz.  c.  i. — 29  Eliz.  c.  6.— 35  Eliz.  c.  2.— -2  (vulgoi)  Jac.  i. 
c.  4. —  3  Jac.  i.  c.  4.  &  5.— 7  Ja:.  I.  c.  6.  in  refpe&of  not  reforting  ro  the  parifh 
church,  or  for  keeping  any  fervant  or  other  perfon,  being  a  papift,  who  (hall  not 
fo  refort :  alfo  23  Eliz.  c.  i. — 27  Eliz.  c.  2. — 35  Eliz.  c.  2. — 2  (vulgo  i)  Jac.  i. 
c.  4. — 3  Jac.  i.e.  5 — 3  Car.  i.  c.  2.—  25  Car.  a.  c.  2.  in  refpeft  of.  being  -4 
papift  or  reputed  papift,  or  profefling  or  being  educated  in  the  popifh  religion,  or 
hearing  or  faying  m.tls,  or  being  a  prieft  or  deacon,  or  entering  or  belonging  to 
any  ecclefialHcai  order  or  community  of  the  church  of  Rome,  or  being  prefent  at 
or  performing  any  rite,  &c.  of  the  popifh  religion,  or  maintaining  or  aflilting 
others  therein,  or  teaching  or  inft'ucling  youth,  not  being  in  either  univerfity,  &c. 
cr  not  taking  the  child  of  any  proteftant  father,  &c.  :  alfo  the  i  W.  &  M. 
flat.  i.  c.  9.  as  to  removing  papifts  from  London  and  Weftminfter  ;  and  30  Car.  2, 
c  5.  as  to  papifts  advifcdly  coming  into  the  king's  prefence,  &c. 

The  a£ts,  or  pans  of  ac~h,  abfolutely  repealed,  aie  the  i  Eiiz.  c.  i.— 3  Jac.  i. 
c.  4 — i  W.  &  M.  ft.  j.  c.  8  — i  Geo.  i.  ft.  2.  c.  13.  and  25  Car.  2.  c.  2. 
tuuchir.g  the  tender  of  the  oath  or'  (upremacy  and  obedience  therein  referred  to, 
and  of  the  declaration  againft  tranfubftantiation,  and  the  penalties  thereby  in- 
lli&ed  upon  perfons  refuting  or  neglecling,  upon  fuch  tender,  to  take  the' 
o.uh,  and  make  the  faid  declaration  :  alfo  the  a£ls  of  the  i  Geo.  i.  ft.  2.  c  55. 
requiring  papifls  to  regifter  their  names  and  real  eitates ;  and  3  Geo  i.  c.  18-  and 
other  fubfcquent  acls,  dibbling  them  from  taking  by  any  deed  or  will,  unlefs 
tendered  within  a  certain  time  ;  and  the  7  &  8  W.  3.  c.  4.  and  i  Geo  i.  ft.  2. 
c.  13  difubling  them  from  being  barrifters,  attornies,  &c.  provided  they  take  and 
fubfcribe  the  new  oaih  and  declaration  prefcribed  by  the  fiatute  31  Geo.  3.  c.  32- 

Of 
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of  confcientious  perfons,  who  are  bona  fide  members  of  the  Ch.  I.  §5. 

refpedtive  congregations  fo  regiftered.     But  neither  will  the  Ofencet  ageivj 

mere  a£t  of  regiftry  protect  perfons  rtforting  to  fuch  mea-  Eftabiiflmaa. 
ing  houfes  and  chapels,  unlefs  they  otherwife  bring  them- 


felves  within  the  protection  of  one  or  other  of  thefe  flatutes.    ^e*  v-  T^e  Juf- 

tices  of  Derby- 

Nor   will    a   profeffed   churchman,    who   has   occafionally   flvre,  iBiac. 
attended  fuch  meetings,  be  excufed  on  that  account  from  Britton°v5  stw- 
the  penalties  of  not  attending  his  own  church.  dUh,6Mod.  190. 

Toleration,   however,    like  other  good    things,    has    its 
boundaries,  and  is  not  to  be  pufhed  to  the  length  of  giving 
public  encouragement  to  diflcnt  from  the  national  eftablifl> 
ment.    In  the  fpirit  of  caution,  therefore,  the  ftat.  5  Geo.  i.  5Geo-  *•  c-  4- 
c.  4.  has  ena£led,   "That  if  any  mayor,  bailiff,  or  other  D'-fintcrs  not  to 
magiftrate  in  England,  Wales,  Berwick-upon-Tweed,  or  the  ^itbpriL 
ifles  of  Jerfey  or  Guernfey,  fhall  knowingly  or  wilfully  refort  *»/£«. 
to  or  be  prefent  at  any  public  meeting  for  religious  worfhip, 
ether  than   the  church  of  England,  in  the  gown  or  other 
peculiar  habit,  or  attended  with   the   enfigns  belonging  to 
his  office,  he  fhall  be  difabled  to  hold  fuch  office,  and  ad- 
judged incapable   to  bear  any  public  office  or  employment 
whatfoever  within  England,  Wales,"  &c. 

2.  Derogating  from  the  Book  of  Common  Prayer. 

The   book   of  Common  Prayer  was    eftablifhed  by  the          §  6. 
flat.  2  &  3  Ed.  6.  c.  i.  and  5  &  6  Ed.  6,  c.  i.  which  being 
repealed  by  the  flat,  i  M.  c.  2.  was   again  revived  by  ftat. 
1  Eliz.  c.  2.  ;  and  by  the  latter  Itatute  f.  4,  5,  6.  "  If  any  iEHz.  c.z. 
parfon,  vicar,  or  other  minifter   who  ought  to  fay  the  faid  -ig.  &c. 
common  prayer,    &c.    (this  includes  clergymen  who  have   r  Hawk.  ch.  7. 
no  cure  as  well  as  thofe  who  have),  fhall  refufe  to  ule  it  in    'gac  ^br     s 
fuch  church,  &c.  or  other  place   where  he  fhould  ufe  to  £,.  m-tn;Reri. 
minilier  the  fame,  or  wilfully  or  obftinately  ftanding  in  the  ' 
fame  ufe  any  other  form,  or  fpeak  any  thing  in  derogation 
of  the  faid  book  or  any  thing  therein  contained,  he  fhall  on 
conviction  forfeit  for  the   firft  offence  one  year's  profit  of 
all  his  fpiritual  promotions,  and  (hall  fuffer  fix  months  im- 
prifonment  ;  and  for  the  fecond  offence  fhall  fuffer  one  year's 
imprifonment,    and    be    deprived,   &c.    and   for  the  third 
offence  be  deprived,  See.  and  impriftned  for  life."     And  by 
f.  7  &  8.  if  fuch  offender  have  no  fpiritual  promotion,  he 
fhall  for  the  firft  offence  be  imprifoned  a  year,  and  for  the 

fecond 
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ch.  I.  §6.  fecond  be  imprifoned  for  life.  The  jurifdiclion  of  the 
ecclefiaftical  court  being  faved,  and  the  ftatute  being  only 
in  the  affirmative,  it  does  not  prevent  that  court  from  pro- 
ceeding againft  fuch  offenders  in  its  own  way,  even  for  the 
firft  offence. 

By  f.  9.  &c.  of  the  fame  ftatute,  "  If  anyperfon  fhall  in 
plays,  fongs,  or  other  open  words,  fpeak  any  thing  in  de- 
rogation, depraving,  or  defpifing  of  the  faid  book  or  any 
part  thereof  i  or  by  open  facl  compel  or  otherwife  procure 
or  maintain  any  minifter  to  fay  any  common  prayer  openly, 
&c.  in  other  form  ;  or  fhall  by  any  of  the  faid  means  un- 
lawfully interrupt  or  let  any  minifter  to  fay  the  faid  com- 
mon prayer  in  manner  and  form  required,  he  fhall 
forfeit  100  marks  for  the  firft  offence,  and  400  for  the 
fecond,  &c.  (which  if  he  pay  not  within  fix  weeks  after 
conviction,  he  fhall  fuffer  fix  months  imprifonment  for  the 
firft  offence,  and  twelve  months  for  the  fecond) ;  and  for 
the  third  offence  fhall  forfeit  all  his  goods  and  chattels,  and 
fhall  fuffer  imprifonment  for  life." 


Statutes. 
Eiiz.  c.  2. 


3.  Not  attending  Church  and  Sacrament. 

In  treating  of  thefe  offences   I  fhall   firft   refer  to  the 
feveral  ftatutes  relative  to   the   fame.      The   flat,   i   Eliz. 
c.  2.   f.  14.   enacts,  fl  That  all  perfons  inhabiting  within 
this    realm,    or   any   other   the   queen's    dominions,    {hall 
refcrtiotbeirpa-  diligently    and   faithfully,  having    no  lawful  or  reafonable 

nth  church)  (3  c. 

excufe  to  be  abfent,  endeavour  themfelves  to  refort  to  their 
parifh  church  or  chapel  accuftomed,  or  upon  reafonable  let 
thereof  to  fome  ufual  place  where  common  prayer  and  fuch 
fervice  of  God  (hall  be  ufed  in  fuch  time  of  let,  upon  every 
Sunday  and  other  days  ordained  and  ufed  to  be  kept  as  holi- 
days, and  then  and  there  to  abide  orderly  and  fuberly  during 
the  time  of  the  common  prayer,  preaching,  or  other  fervice 
of  God  there  to  be  ufed  and  miniftered  ;  upon  pain  of 
punifhment  by  the  cenfures  of  the  church,  and  alfo  upon 
pain  that  every  perfcn  fo  offending  fhall  forfeit  for  every 
fuch  offence  isd.  to  be  levied  by  the  churchwardens  of  the 
parifh  where  fuch  offence  (hall  be  done,  to  the  ufe  of  the 
poor  of  the  fame  parifh,  of  the  goods,  lands,  and  tenements 
of  fuch  offender,  by  way  of  diftrefs."  S,  17.  gives  authority 
to  juftices  of  oyer  and  terminer  or  of  afiize  to  inquire,  hear, 

and 
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and  determine  the  offences  :  and  by  f.  20.  offenders  mud  be     ch.  I.  §  7. 
indided  at  the  next   general  feffions  holden  before   fuch    ofcncu  agamfi 

Church 

juftices  next  after  the  offences  committed.     And  by  f.  24.    Eft*biijb*uKt. 
Punifhment  by  the  ordinary  for  any  fuch  offence  is  a  bar 


to  a  p'rofecution  before  the  juftices  for  the  fame. 

The  flat.  23Eliz.  c.  I.  f.  5.  enads,    That  every  p-rfon  JjJ^Jjf 
above  the  age  of  16  years,  who  fhall  not  repair  to  fome  ck  10.  f.  33. 
church,  chapel,  or  ufcul  place  of  common  prayer,  but  for- 
bear the  fame,  contrary  to  the  former  ftatute   of   i  Eliz. 
being  thereof  lawfully  convicted,  fhall  forfeit  to  the  queen 
for  every  month  he  or  (he  fhall  fo  forbear  20  1.  (a);  and  that  *,*  ^^'efc? 
over  and   befides  the  faid  forfeitures,  every  perfon  fo  for-  Recognisance 
bearing  for  12  months  as  aforefaid  fhall,  for  their  obftinacy,  «"'*>"*»«./«» 

'  '     goad  behaviour, 

after  certificate  thereof  in  writing  made  into  B.  R.  by  the 
ordinary  of  the  diocefe,  a  juftice  of  afuze  and  gaol  delivery, 
or  a  juftice  of  peace  of  the  county  where  fuch  offender  fhall 
dwell  or  be,  be  bound  with  two  fufficient  fureties  in  200  1.  at 
leaft  to  the  good  behaviour,  and  fo  to  continue  bound  until 
they  conform  themfelves  and  come  to  the  church,  according 
to  tl.e  true  meaning  of  the  ftatute  i  Eliz.  c.  2. 

By  f.  8.  Jultices  of  the  peace,  as  well  as  other  juftices 
named,  may  inquire  of  offences  within  this  and  the  former 
ftatute,  within  one  year  and  a  d4y  after  fuch  offences  com- 
mitted. And  by  f.  9.  Juftices  of  over  and  terminer,  of  affize, 
and  of  gaol  delivery,  have  power  to  inquire,  hear,  and  deter- 
mine offences  within  tfeis  ad. 

By  f.  1  1.  Any  perfon  who  fhall  forfeit  any  fums  of  money 
by  virtue  of  this  ad,  and  fhall  fail  to  pay  the  fame  within 
three  months  after  judgment,  fhall  be  committed  to  prifon 
till  he  have  paid  the  faid  fums,  or  (hall  conform  himfclf,  or 
go  to  church,  and  there  do  as  is  aforefaid. 

And  by  f.  10.  Every  perfon  guilty  of  any  offence  againft  C.™fet  o 
this  ftatute,  who  fhall  before  he  be  thereof  indided,  or  at  his  puffi. 
arraignment  or  trial  before  judgment,  fubmit  and  conform 

(a]  By  f.  it.  One-third  to  the  queen  for  her  own  ufe,  one-third  to  the  queen 
for  the  ufe  of  the  paor  (  i  )  of  the  p.irifh  where  :h;  offence  is  committee,  and  one- 
third  to  whoever  fhaii  fue  for  the  fame.  (Vide  i  Hawk.  ch.  10.  f.  32.  &c.  as 
to  the  divifion  of  thefe  forfeitures.) 

(i)  The  29lliz.  c.  6.  f.  7.  enables  the  lord  treafurer,  &c.  to  make  a  further 

diilnb-ubfi  of  this  third* 

himfelf 


1  2  Offences  againft  Religion,  Morality  -, 

Ch.  I.  §  7.  himfelf  before  the  bifhop  of  the  diocefe  where  he  (hall  be 
o/encet  ago'mjt  refidcnt,  or  before  the  juftices  where  he  {hall  be  indicted, 
Ejiabiifrment.  arraigned,  or  tried,  (having  not  before  made  like  fubmiflion 
—————  at  any  his  trial,  being  indicted  for  his  firfl  like  offence,)  (hall 
upon  his  recognition  of  fuch  fubmiflion  in  open  aflizes  or 
feffions  of  the  county  where  fuch  perfon  (hall  be  refident,  be 
difcharged  of  all  and  every  the  faid  offences  againft  this  aft, 
and  of  all  pains  and  forfeitures  for  the  fame  :  And  f,  12, 
provides,  that  every  perfon  who  ufually  on  the  Sunday  (hall 
have  in  their  houfe  the  divine  fervice  tftablifhed  by  law,  and 
be  thereat  ufually  or  moft  commonly  prefent,  and  (hall  not 
obflinately  refufe  to  come  to  church  and  there  do  as  is  afore- 
faid,  and  (hall  alfo  four  times  in  the  year  at  lead  be  prefent 
at  divine  fervice  in  the  church  of  the  parifh  where  they  re- 
Cde,  or  in  fome  other  open  common  church  or  fuch  chapel  of 
eafe,  (hall  not  incur  any  pain  or  penalty  limited  by  this  ad 
for  not  repairing  to  church. 

The  28  (vulgo  29)  Eliz.  c.  6.  f.  2.  enacts,   That  every 


3Taci  °c  6<i.     conviction  for  any  offence  before  mentioned,  (i.  e.  contrary 

f  8.  to  the  like  to  the  flatute  of  the  23  Eliz.  c.  I.)  (hall  be  in  B.  R.  or  at 
the  aflizes  or  general  gaol  delivery,  and  not  elfewhere. 
Sect.  4.  enacts,  That  every  fuch  offender  in  not  repairing  to 
divine  fervice,  but  forbearing  the  fame,  contrary  to  the  faid 
ftatute,  being  thereof  once  convicted,  (hall  in  fuch  of  the 
terms  of  Eafter  or  Michaelmas  as  (hall  be  next  after  fuch  con- 

ftnalt'ui.  viction  pay  into  the  Exchequer  after  the  rate  of  20  1.  for 

every  month  which  (hall  be  contained  in  the  indictmenc 
whereupon  fuch  conviction  (hall  be  ;  and  (hall  alfo  for  every 
month  after  fuch  conviction,  without  any  other  indictment 
or  conviction,  pay  into  the  Exchequer  at  two  times  in  the 
year,  viz.  in  every  Eafter  and  Michaelmas  term,  as  much  as 
then  (hall  remain  unpaid,  after  the  rate  of  20  1.  for  every 
month  after  fuch  conviction  j  and  in  default  of  payment, 
procefs  to  iflue  out  of  the  Exchequer,  &c.  to  take  all  the 
goods  and  two  parts  of  the  lands,  tenements,  hereditaments, 
leafes,  and  farms  of  fuch  offender,  towards  fatjsfadtion  of 
the  penalties.  This  payment  for  every  month  after  the 

Viie'mfra.  conviction,  is  by  f.  6.  to  be  till  the  party  makes  fubmiflion, 
and  conforms  according  to  the  true  meaning  of  the  ftatute 

3  Jae.  i,  c.  4.  23  Eliz.  c.  I.  But  by  ftat.  3  Jac.  i.  c.  4.  f.  1  1.  the  king  has 
an  option  to  wave  the  monthly  forfeiture,  and  to  take  two- 

thirds 
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thirds  of  the   offender's   lands,   till  the  faid  party,    being     Ch.  I.  §  -. 
indicted  for  not  coming  to  church  contrary  to  former  laws,    offeacei 
fhall  conform  himfelf  and  come  to  church,  according  to  the    EJiabnjbm 
meaning  of  the   ftatute  in  that  behalf  made.  • 

Se£t.  5.  for  the  more  fpeedy  conviction  of  fuch  offender 
in  not  repairing  to  divine  fervice,  but  forbearing  the  fame, 
contrary  to  the  faid  ftatute,  (23  Eliz.  c.  i.)  enafts,  That 
the  indictment  mentioning  the  not  coming  of  fuch  offender 
to  the  church  of  the  parifh  where  fuch  perfon  at  any  time 
before  fuch  indictment  was,  or  did  keep  houfe  or  refidence, 
nor  to  any  other  church,  chapel,  or  ufual  place  of  common 
prayer,  (hall  be  fufficient  in  law ;  and  that  it  fhall  not  be 
needful  to  mention  jn  every  fuch  indictment,  that  the  offend- 
er was  or  is  inhabiting  within  England  or  other  the  queen's 
dominions.  But  if  fuch  offender  were  then  not  within  the 
realm,  Sec.  he  fhall  be  relieved  by  plea  in  that  behalf,  and 
not  otherwife.  And  that  upon  the  indictment  of  fuch  of- 
fender,  a  proclamation  fhall  be  made  at  the  fame  affizes 
or  gaol  delivery  in  which  the  indictment  (hall  be  taken,  (if 
the  fame  be  taken  at  any  affizes  or  gaol  delivery,)  by  which 
it  (hall  be  commanded  that  the  body  of  fuch  offender  fhall  be 
rendered  to  the  fheriff  before  the  next  affizes  or  gaol  delivery 
in  the  fame  countys  and  if  at  the  faid  next  affizes  or  gaol 
delivery  the  fame  offender  fo  proclaimed  fhall  not  make  ap- 
pearance of  record  (a),  then  upon  fuch  default  recorded  the  (a]  The  party 
fame  fhall  be  as  fufficient  a  convidion  (b)  in  law  of  the  faid  "^  «'«-*»^- 

puraw  on  the 

offence  whereof  the  party  fo  ftands  indicted,  as  aforefaid,  as  '«ordy  i  Hawk, 
if  upon  the  fame  indictment  a  trial  by  verdict  thereupon  had  (i)  &ib c*.i>;- 
proceeded  and  been  recorded.  ''""•  ifinfhjjicient, 

Jhall  be  remwtd 

into  the  Exchequer,  and  :b:rc  quajbed;  but  no  wit  of  error  can  bt  trcuglt  upon  if,  «;  utoa  ajudrmtnt. 
i  Ha\vk.  ch.  10.  f.  23. 

Se£t.  6.  provides,  That  when  fuch  offender  fhall  make  ofaJcr  c-.r.~ 
fubmiffion  and  become  conformable,  according  to  the  ftatute  f3;:K'*t' 
23  Eliz.  or  fhall  die,  then  no  forfeiture  of  20 1.  for  any 
month,  or  feizure  of  lands  from  and  after  fuch  fubmiffion 
and  conformity,  or  death,  and  full  fatisfaftion  of  all  arrear- 
ages of  20  1.  monthly,  before  fuch  feizure  due  or  payable, 
fliall  enfue  or  be  continued  againft  fuch  offender,  fo  long  as 
he  fhall  continue  in  coming  to  divine  fervice  according  to  the 
intent  of  the  faid  ftatute. 

Befides 
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Ch.  I.  §  7. 

offcnca  aga'mjt 

Ejlabiijhmtnt. 


3  Jac.  i.  c.  4. 
f.  7- 


Proclamation- 


fenahlet. 


Offences  againft  Religion,  Morality, 

Befides  the  above  provifions,  which  are  of  a  general  nature, 
extending  to  all  defcriptions  of  perfons,  there  are  alfo  other 
ftatutes,  principally  directed  againft  popifti  recufants,  which 
incidentally  notice  the  offence  of  not  attending  church,  and 
make  regulations  in  refpedt  of  the  fame  :  thefe  I  (hall  refer 
to  as  the  fubjedt  hereafter  requires.  For  the  prefent  I  (hall 
only  advert  to  fome  claufes  which  contain  further  general 
provifions  touching  the  offence  in  queftion. 

The  ftat.  3  Jac.  i.  c.  4.  f.  7.  enacts,  "  That  the  juftices  of* 
aflize  and  gaol  delivery  at  their  affizes,  and  the  juftices  of  peace 
at  any  of  their  general  or  quarter  feffions,  (hall,  by  virtue  of 
this  act,  inquire,  hear,  and  determine  of  all  recufants  and 
offences,  as  well  for  not  receiving  the  facrament  aforefaid, 
&c.  as  for  not  repairing  to  church  according  to  the  meaning 
of  former  laws,  in  fuch  manner  and  form  as  the  faid  juftices 
of  aflize  and  gaol  delivery  may  now  do  by  former  laws  in 
the  cafe  of  recufancy  for  not  repairing  to  church;  and  alfo 
fliall  have  power  at  their  faid  affizes  and  gaol  delivery,  and 
at  the  feffions  (in  which  any  indictment  againft  any  perfon 
for  not  repairing  to  church  according  to  former  laws,  &c. 
fliall  be  taken)  to  make  proclamation,  by  which  it  fliall  be 
commanded,  that  the  body  of  every  fuch  offender  fliall  be 
rendered  to  the  (heriff  of  the  fame  county,  or  bailiff,  or 
other  keeper  of  the  gaol  of  the  liberty,  before  the  next 
affizes  and  general  gaol  delivery,  or  before  the  next  general 
or  quarter  feffions  refpedtively  to  be  holden  for  the  faid  (hire, 
limit,  divifion,  or  liberty:  and  if  at  the  faid  next  affizes,  £c. 
the  offender  fo  proclaimed  fliall  not  make  appearance  of  record, 
then,  on  fuch  default  recorded,  the  fame  (hall  be  as  fufficient 
a  conviction  in  law  of  the  faid  offence  whereof  the  party 
(lands  indicted  as  aforefaid,  as  if  upon  the  fame  indidment 
a  trial  by  venlict  thereupon  had  proceeded  and  been  found 
againft  fuch  offender,  and  recorded." 

Sect.  8.  enacts,  "  That  every  offender  in  not  repairing  to 
divine  fervice,  but  forbearing  the  fame,  contrary  to  the  ftatutes 
hi  that  behalf  made,  who  (hall  be  thereof  once  convicted, 
fliall,  in  fuch  of  the  terms  of  Eafter  and  Michaelmas  as 
fliall  be  next  after  fuch  conviction,  pay  into  the  Exchequer 
after  the  rate  of  20 1.  for  every  month  which  fliall  be  con- 
tained in  the  indictment  whereupon  fuch  conviction  fliall 
be ;  and  fhall  alfo,.  for  every  month  after  fuch  conviction, 
12  without 
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without  any  other  indi£tment  or  conviction,  forfeit  2ol.  ch.i.  $7. 

and  pay  into  the  Exchequer  at  two  times  in  the  year,  viz.  Offices  again 

in  every  Eafter  and  Michaelmas  term,  as  much  as  then  (hall  spWip*a 
remain  unpaid,  after  the  rate  of  2ol.  for  every  month  after 


fuch  conviction;  except  in  fuch  cafes  where  the  king  (hall  */**/"'/" 

3  r  °  c'aufe  in  zy  Eliz. 

and  may,  by  force  of  this  aft,  refufe  the  fame,  and  take  two  c.  6.  f.  4. 
parts  of  the  lands,  tenements,  hereditaments,  leafes,  and 
farms  of  fuch  offender,  till  the  faid  party,  being  indicted  for 
not  coming  to  church,  contrary  to  former  laws,  fhall  con- 
form himfelf  and  come  to  church,  according  to  the  meaning 
of  the  ftatute  in  this  behalf  made."  And  by  f.  9.  "  Every 
conviction  recorded  for  any  offence  before  mentioned  fhall 
be  certified  into  the  court  of  Exchequer  before  the  end  of 
the  term  following  fuch  conviction,  which  (hall  thereupon 
award  proccfs  for  the  feizure  of  the  lands  and  goods  of  every 
fuch  offender,  as  the  cafe  {hall  require:  and  if  default  fhall 
be  made  in  any  part  of  the  payment  aforefaid,  contrary  to 
the  form  hereinbefore  limited,  then,  and  fo  often,  the  king 
{hall  and  may,  by  procefs  out  of  the  faid  Exchequer,  take, 
feize,  and  enjoy  all  the  goods,  and  two  parts  as  well  of  all 
the  lands,  tenements,  and  hereditaments,  leafes  and  farms 
of  fuch  offender,  as  of  all  other  the  lands,  tenements,  and 
hereditaments  liable  to  fuch  feizure,  or  to  the  penalties 
aforefaid,"  &c. 

By  f.  1  6.  no  indictment  againft  any  perfon  for  not  re-  l-.l^ment. 
pairing  to  fome  church  or  chapel,  or  ufual  place  of  common 
prayer,  but  abfenting  himfelf  for  one  month,  contrary  to  the 
laws  and  ftatutes  in  that  behalf  provided,  or  for  not  re- 
ceiving the  faid  facrament,  contrary  to  this  law,  nor  any  pro- 
clamation, outlawry,  or  other  proceeding  thereupon,  (hall 
be  avoided,  difcharged,  or  reverfed,  for  any  default  in  form 
or  other  defect  whatfoever,  (other  than  by  direct  traverfe  to 
the  point  of  not  coming  to  church  or  not  receiving  the  faid 
facrament  whereof  fuch  perfon  fhall  be  indicted,)  but  the 
fame  indictment  fliall  ftand  in  force  and  be  proceeded  upon, 
any  fuch  default  of  form,  or  other  defeat  whatfoever,  not- 
withftanding. 

Se£t.  1  7.  provides,That  if  any  perfon  fo  indicted  fhall  fubmit  ir.nrtr-.--  — 
and  conform  himfelf,  and  become  obedient  to  the  laws  of  v-r(-d  *->'  -- 
the  church  of  England,  and  repair  to  the  parifh  church  of  * 
his  mofl  abiding,  and  if  there  be  no  fuch,  then  to  the  church, 
next  adjoining    his  fuch  dwelling,  and   there  hear  divine 

ieivice 
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Ch.  I.  §  7.     fervice  according  to  the  true  meaning  of  the  ftatute  in  that 

offences  again/}    behalf  made,    and    there    publicly   receive  the   facrament 

EJlablfiment      according  to  law  ;  then  every  fuch  perfon  fo  indicted  {hall 

•  be  admitted  and  allowed  to  avoid,  difcharge,  and  reverfe  the 

faid  indictment  and  all  proceedings  thereon,  in  fuch  manner 

as  if  this  act  had  not  been  made,  &c. 

Summary  pro-  Sect.  27.  enacts,  That  if  any  fubject  fhall  not  refort  every 

'jf'fati  Sunday  to  fome  church,  chapel,  or  other  ufual   place  ap- 

pointed for  common  prayer,  and  there  hear  divine  fervice 
according  to  the  flat-  i  Eliz.  £.  2.  it  fhall  and  may  be  law- 
ful for  any  juftice  of  the  peace  of  that  divifion,  &c.  wherein 
the  faid  paity  fhall  dwell,  on  proof  of  fuch  default  by  con- 
feffion,  or  oath  of  witnefs,  to  fummon  the  faid  party  j  and 
if  he  fhall  not  make  due  proof  of  a  fufficient  excufe,  it  fhall 
be  lawful  for  the  faid  juftice  to  give  a  warrant  to  the  church- 
warden of  the  parifh  where  the  party  dwells,  under  his 
hand  and  feal,  to  levy  1 2  d.  for  every  fuch  default,  by  dif- 
trefs  and  fale  of  the  offender's  goods,  or  in  default  of  fuel 
diftrefs  to  commit  fuch  offender  to  prifon  within  the  (hire, 
&c.,  where  he  fhall  be  inhabiting  until  payment  of  the  fur 
forfeited :  the  forfeiture  to  be  for  the  ufe  of  the  poor  of 
the  parifh  where  the  offender  refided  at  the  time  of  the 
Limitation.  offence.  Sett.  28.  provides  that  nobody  fhall  be  impeachec 
upon  the  above  claufe  unlefs  within  one  month  after  fuel 
default  made.  And  by  f.  29.  No  man  punifhed  upon  this 
branch  fhall  for  the  fame  offence  be  punifhed  by  the  for- 
feiture of  1 2  d.  on  the  ftat.  I  Eliz.  c.  2. 
45  Car.  2.  c.  2.  By  ftat.  25  Car.  2.  c.  2.  f.  2.  All  perfons  admitted  intc 
f-  2-  any  civil  or  military  office,  or  receiving  any  pay,  &c.  bj 

Sacrament.  patent  or  grant  from  his  majefly,  or  having  any  commam 
or  place  of  truft  under  him,  fhall  take  the  facrament  accord- 
ing to  the  ufage  of  the  church  of  England,  within  thre 
months  after  fuch  admittance,  in  fome  public  church,  on 
Sunday;  and  by  f.  3.  (hall  obtain  a  certificate  thereof,  tc 
be  put  on  record  in  the  court  where  he  takes  the  oaths  of 
allegiance  and  fupremacy  by  the  fame  act  required.  Anc 
by  f.  4.  Any  perfon  refufing  or  neglecting  to  take  fuch  facra- 
ment, at  the  place  and  within  the  time  mentioned,  fhal 
t.  ipfo  facto  be  adjudged  incapable  and  difabled  in  law  to  have 
the  faid  office  or  employment,  and  the  fame  is  thereby 
adjudged  void  j  and  fuch  perfon  being  afterwards  convicted 

of 
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of  executing  the  fame,  upon  any  information,  prefentrher.t,  Ch.l.  §7. 

<•     1                                   >   -TT                                                        1  OfftKll  07  : 

or  incnclmenc  in  any  of  the  courts  of  \Veftrmnfter,  or  at  the  ,.D 


a&zes,    fhall    be  difiblcd    to    fue  ;    or  to  be  guardian,  or 
executor,  or  adminiftrator  •,  or  to  be   capable  of  any  legacy  " 
or  deed  of  gift  ;  or  to  bear  any  office  in  England,  Wales,  or 
Berwick-upon-Tweed;  and  fhall  alfo  forfeit  500!.  to  be  re- 
covered by  any  informer. 

The  following  confiderations  are  to  be  extracted  from 
thefe  ads  : 

As  to  the  particular  Offences  defcribed  therein.  §  8. 

The  flat,  i  Eliz.  c.  2.  f.  14.  requires  all  perfons  having  offtrat  dtjcr&tl 
no   lawful   excufe   for  abfenting  themfelves,    to  repair   to  '"  tbe  '^""'ft*' 

txta  . 

church,  there  to  abide  orderly  during   the  fervice.      The 

ftatutes  23  Eliz.  c.  i.  f.  5.    29  Eliz.  c.  6.  f.  2.  and  3  Jac.  I. 

c.  4.  f.  8.  though   not  fo  fully  worded  as  the  flat,  i  Eliz. 

yet  may  reafonably  be  taken  to  embrace  the  whole  tenor  of 

that  ftatute,  to  which  they  have  general  reference.     One  i  H»wk.  ch.  10, 

who  mifbehaves  himfclf  at  church,  or  goes  away  without  *'  4* 

reafonable  excufe  before  the  fervice  is  ended,  is  as  much 

within  the  law  as  one  who  \vholly  abfents  himfelf.     The 

lafl  mentioned  ftatute,  as  well  as  the  ftat.  25  Car.  2.  c.  2. 

further  extends  to  perfons  not  receiving  the  facrament. 

As    tj    t::e    JiirifdicTtons  before    ivkich    thefe    Offences   are  §  9* 

examinable. 


Offences  within  the  flat,  i  E!iz.  c.  2.  are  by  f.  i-.  in-  jurijl&in. 
quirable  by  juflices  of  over  and  terminer,  and  of  afiize. 
The   Hat.   23  Eliz.  c.  r.  f.  8.    extends  the  juiifdi-ftion   to 
juftices  of  the  peace  to  inquire  of  offences  within  that  and 
the  former  act  :  and  by  f.  9.  juflices  of  over  and  terminer, 
of  aflize,  and  of  gaol  delivery,  have  power  to  hear  and  de- 
termine offences  within  that  a<ll.     The  ftat.  29  Eiiz.  c.  6. 
f.  2.  confined  the  cognizance   of  offences   within  the  ftat. 
23  Eliz.  c.  i.  to  B.  R.,  or  the  aflizes,  or  general  gaol  deli- 
very.    But  the  ftat.  3  Jac.  i.  c.  4.  f.  7.  again  gives  jurif-  jHa-.vk.cb.io 
di£lion  over  all  thefe  offences,  not  only  to  the  juftices  of  {tZlt 
affize   and  gaol  delivery,  but  to  juftices  of  the   peace  or 
feflions,  in  fuch  manner  and  form  as  juftices  of  ailize  and 
gaol   delivery  might  do  by  former  laws.     And  by  f.  2.   of 
that  ftatute  the  penalty  of  i2d.  given  by  the  ftat.  i  Eliz. 

C  raay 


1  8  Offences  again  jl  Religion  ,  Morality. 

ch.  I.  §  9.     may  on  conviction  before  one  jufUce  be  levied  by  his  warrant 

Church        to  the  churchwardens  of  the  parifh  where  the  party  dwells, 

Ejlabr,jb»,ent.    prov;(jeti  it  be  within  one  month  after  the  offence  :  but  there 

7^/e  i  Hawk       are  no  ne8at^ve  words  to  take  away  the  remedy  by  indict  - 
ch.  10.  f.  2.  &    ment. 
1.  19. 

$  jo,  The  Llm  liation  of  Time  for  Prcfecutlons. 

LiaeiiaiL-K.  •    By  ftat.  i  Eliz.  c.  2.  f.  2o.  offenders  muft  be  indicted  at  the 

next  genera!  felfions  of  the  juftices,  therein  mentioned,  after 
the  offence  committed;  but  by  the  ftatute  23  Eliz.  c.  i. 
the  offences  again  ft  that  and  the  former  ftatutes  of  the  ift, 
5th,  and  I3th  ye*rs  of  the  Queen  are  inquirable  within  a 
year  and  a  day  after  they  are  committed  :  The  flat.  29  Eliz. 
c.  6.,  which  is  in  par:  materia,  will  perhaps  be  governed  by  the 
fame  limitation;  and  the  fubfequent  ftatute  3  Jac.  i.  c.  4. 
f.  7.  giving  jurifdictioH  to  the  juflices  therein  namtd,  re- 
fers to  the  mode  of  proceeding  in  former  laws. 

§  i  I  *         As  to   the  Form   of  Indictment,  cr   other  Mock  of^  convicting 

Offenders. 

Form  t,fir.d\8.         The  flat.  2(}  Eliz.  c.  6.  f.  5.  gives  a  general  and  concife  form 


"  Ba'c  Abr    -     °^  iodKJimenfj  which  is  alfo  fufficient  in  an  indictment  on 

i  Hawk.ch.  10.  the  (tat.  i  Eliz.  ;  and  the  indictment  need  not  fhew  that  the 

c'        defendant  had  no   veafonable  excufe    for  his   abfence  ;  but 

he  muft  fhew   that  in  his  own  defence.     In  default  of  the 

defendant's    appearing,    the   fame   flat,  and  alfo    the    flat. 

3  Jac.  i.  c.  4.  f.  7.  give   a   fummary    mode  of  conviction, 

upon  proclamation  by  the  fheriff  for   his   appearing  at  the 

next  affizes,  &c.,  in  cafe  he  (hail  not  then  appear,  and  fuch 

.  his  default  be  recorded  ;  in   which   proceeding  the   ftatutes 

nnuft  be   firiclly  purfued.     The  flat.   3  Jac.  I.  c.  4.  f.  16. 

provides,  that   no  indictment   for  not  repairing   to  church 

according  to  the  laws  in   force,  or  for  not  receiving  the 

facrament  contrary  to  that  law,  nor  any  proclamation,  'out- 

lawry, or  other  proceeding  thereupon,  fhall   be  reverfed  for 

any  defect  of  form,  other   than   by  direct  traverfe  to  the 

point  of  not  coming  to  church,  or  not  receiving  the  facra- 

i  Hawk.  ch.  jo.  ment.   But  the  purty  is  only  reftrained  from  taking  advantage 

f>  28<  of  defects  in  the  record  hfelf  ;  for  he  may  plead  any  collateral 

matter,  fuch  as  pardon,  £c.  ;   and  judgment  may  be  reverfed 

even  for.  any  defeat  in  the  record  tending  to  prejudice  the 

king, 
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king,  fuch  as  the  omhTlon  of  a  caphtur,  &c.  ;    and  fo  an  Ch.  I.  §n. 

outlawry  may  be  reveried  for  a  common  defedl,  on  putting  °-/"'£f!  a?al«ft 

in  bail,  and  travelling  the  indictment  as  to  the  point  of  not  Ej!al>«jbmer.t. 
coming  to  church.     The  offence  need  not  be  alleged  in  the 


county  where  the  party  was  at  the  time,  being  a  mere  non-  *  Hawk  ch.  10. 
feazance,  and,  properly  fpeakinjj,  not  committed  any  where.  jBac.  Ab  . 
But  proof  of  abfence  from  the  party's  own  parifh  church,  it  *  -A  l'a'.  ,'  ^  , 

«         i  (!>tJ  "vide  Hob. 

is  faid,  is  fufficient  to  throw  the  onus  upon  him  of  proving  251.) 
where  he  went  to  church.     Yet  this  appears  to  be  a  ftrong  £     * 
conftruclion  to  make  on  a  penal  ftatute,  unlefs  he  were  alfo  andtbea*:'. 
proved  to  be  refident  within  his  parifh  at  the  time. 

:*  Bars  or  Excufes  may  be  alleged  ly  Defendants.  §12. 

By  f.  24.  of  the  flat,  i  Eliz.  c.  2.  punifhment  by  the  sari  and  £*•- 
ordinary  is  a  bar  to  a  profecution  before  the  juftices  for  the 
fume   offence.      The   ftat.  23  Eliz.  c.  I.  f.  5.  attaches   the 
offence  only  on  thofe  above  16  years  of  age  ;    and  by  f.  10. 
conformity  before  the  bifhop  or  the  juftices,  before  judgment 
for  the  firft  offence,  (hall  be  a  difcharge  from  all  pains  and 
forfeitures  incurred  under  that  aft.     In  like  manner  con- 
formity after  the  fummnry   conviction   given   by   the  flat. 
29  Eiiz.  c.  6.  (hall  by  f.  6.   do  away  fubfequent  forfeitures 
of  20  1.  per  month,  or  feizure  of  lands  confequent  thereon, 
on  payment  of  all  arrearages,  fo  long  as  fuch  conformity  fhall 
continue.     So,  an  indictment  for   any  offence   within  the 
ftat.  3  Jac.  i.  c.  4.  may  by  f.  17.  be  avoided  by  the  party's 
conformity,  and  receiving  the  facrament.     And  by  the  fame 
ftat.  f.  27,   28,  29.  a   convitlion   by  one  juftice  of  peace 
of  offenders  within  the  ftat.  I  Eliz.  c.  2.,  for  not  reforting  to 
church,  fhall  operate  in  bar  to   the  forfeiture  given  by  the 
ftat.  i  Eliz.  c.  2.     And  by  all  thefe   ftatutes  the  defendant 
ih  j  11  be  difcharge'd  on   (hewing  a  reafonable  excufe  for  not 
attending  divine  fervice  ;  fuch  as  abfence  out  of  the  realm  by 
ftat.  29  Eliz.  c.  6.  f.  5.     And  f.  12.  of  the  ftat.  23  Eliz.  c.  I.  3  Bar,  Abr.  479. 
fpecifies  what  degree   of  attendance  at  church  within  the 
year  (hail  excufe  a  psrty  from  the  pains  and  penalties  of  that 
a£l.     It  is  faid  that  ficknefs  for  part  of  the  time  contained  Cro  jnc.  ^29. 
in  an  information  fhall  be  no  excufe,  if  it  be  proved  that  *H3kVk-  ch-  Ia> 
the  defendant  wasarecufant  both  before  and  after;  becaufe 
it  (hall  be  pre  fumed  that  he  obflinately  forbore  during  that  • 
time.     This  is  another  inftance  of  a  harfh  conftruclion  made 

C  2  on 
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Ch  I.  §  12.  on  a  penal  law  ;  more  efpecially  as  by  flat,  i  Jac.  i.  c.  4.  f.  1. 

ffices  agairfl  a  recufant  conforming  himfelf  according  to  the  meaning  of 

EJlabli/htnent.  t'ie  above  mentioned  ftatutes  of  Eliz.  (hall  during  fuch  con- 

~!  -  •  formity  be  difcharged  of  all  penalties  which  he  might  other- 


°  K.      w'^e  *ncur  ^7  rea^on  or"  his  recufancy.    Such  conformity  may 
i,  T.Ray.  391.  be  pleaded  after  verdict  in  an  action  by  a  common  informer, 

fHawk  ch  10    a      even  a^ter  ju(^gment  at  tne  fa'1  °f  tne  king,  if  before 

f>  53>  54-  execution  awarded.  But  after  award  of  execution,  or  the 

king  has  actually  taken  the  profits  of  the  offender's  lands, 
his  only  remedy  is  by  petition  to  the  king. 

JByTolerat'undij!.  Alfo  certain  defcriptions  of  perfons  have  been  altogether 
taken  out  of  the  generality  of  thefe  laws  by  two  principal 
ftatutes;  namely,  protefUnt  diffenters  by  the  flat,  i  W.  &  M. 
c.  1  8.,  and  papifts  by  the  flat.  31  G.  3.  c.  32.  before  re- 

Ante,  p.  7.         ferred  to,  upon  the  conditions  therein  fpecifkd. 

§  13'  As  to  the  Puni/hment  ;    and  where    it    is  determinate  ly 

Conformity. 

P:m-ftmcr.t.  By  the  (tat.  i  Eliz.  c.  2.  f.  14.  a  forfeiture  of  i2d.  is 

f.  7,^.  it    '°    inflided,  after  conviction  and  judgment,   for  each  particu- 

3Bac  Abr.  4?0.  ]ar  day's  omiffion  in  attending  church.      The  flat.  23  Eliz, 

c.  i.  f.  5.  adds  20!.  per  month  (i.e.  lunar  month),  which 

is  accumulative  to  the  forfeiture  by  the  former  ftatute.     Be- 

fides  which,   by  the  flat.  23  Eliz.  any  fuch  offender  not 

attending  for  12  months,  fliall,  after  certificate   thereof  in 

•writing"  made  into  B.  R.,  either  by  the  ordinary,  or  by  a 

juftice  of  affize,  gaol  delivery,  or  of  the  peace,  of  the  county 

where  the  offender  lives,  be  bound  to  good  behaviour,  with 

two  fuflicient  fureties  in  200  1.  at  lead,  until  conformity* 

By  f.  ii.,  on  default  of  paying  within  three  months  after 

judgment  the  forfeitures  incurred  by  this  act,  the  offender 

(hall  be  committed  till  payment  or  conformity.     By  flat. 

29  Eliz.  c.  6.  f.  4.  and  3  Jac.  i.  c.  4.  f.  8,  9.  the  forfeit- 

ure of  20  1.  per  month  fhall  be  for  every  month  contained 

in  the  indictment,  and  alfo  for  every  month  after  the  con- 

For  the  recovery    viction  (i.  c.  till  the  party  conforms),  except  when  the  king 

•f  tbtft  pwltitt    fl^jj  take  ^g  Offenc{er's  goods  and  two  thirds  of  his  lands, 

by  ailicn,  -vide 

ft.  ssEiiz.  c.  i.   in  default  of  his  paying  the  20  1.  per  month,  or  where  the 

f'  I0'  king  fliall  elect  to  take  poffeffion  of  two  parts  of  the  offender's 

lands,  in  lieu  of  the  faid  penalty  (i.  e.  upon  inquifition  found 

iHawk.  ch.  10.  of  what  lands  the  party  was  fcifed).     .And  thefe  penalties 
'•43.45.  8  are 
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are  to  be  paid  into  the  Exchequer  by  the  party  convicted  at      Ch.l.  §  13. 
Hated  periods.     There  is  a  fimilar  provifion   in  the   flat.    **%£*£* 
3  Jac.  i.  0.4.  f.8.  whereby  the  party  ihall  forfeit  2ol.  for  every     EftskfitK-t. 
month  contained  in  the   indictment  on  that  ftatute,  and  at    --    - 
the  rate  of  20  1.  for  every  month  after  conviction  ;    except 
when  the  king  (hall  elect  to  take  two  parts  of  the  offender's 
lands.     And  by  f.  10  &  ir.  the  fame   election   is  given   to 
the  crown  in  cafes  of  conviction  on  the  ftat.  23  Eliz.  c.  i .  f.  5. 
And  by  f.  9.  of  ftat.  3  Jac.  i.  c.  4.  in   default   of  payment 
before  the  end  of  the  term  after  conviction  recorded,  pro- 
cefs  fhall  iffise  from  the  Exchequer  to   feize  the  lands  and 
goods  of  the  offender  in  the  manner  therein  fpecified.     By 
f.  5.  of  the  fame  ftatute,  where  the  king  takes   the  defend- 
ant's lands  on  default  of  his  paying  the  20  1.  a  month,  the 
profits  of  them   (hall   go   towards   the   fatisfaction  of   the 
penalty.     Recufants  cf  a  certain  (Lauding  are  alfo  liable  to  Rec:gr.-z^r.:e. 
be  bound  to  their  good  behaviour  in  the  manner  pointed  out 
by  the  ftat.  2  Eliz.  c.  i.  f.  5. 

It  is  further  enacted  by  ftat.  3  Jac.  i.  c.  5.  f.  8.  that  no   •;  TJC.  i.  c.  5. 
recufant  convict  fhall  practife  the  common  or  civil  law,  or  jr8,'  j  Hawk 
phyfic,  or  ufe  the  trade  of  an  apothecary,  or   be   judge,  ch.  u.  f.  i.  &c. 
minifter,  clerk,  or  fteward  in  ar-y  court,  or  keep  any  court,      l'a  ' 
or  be  regiftrar  or  town  clerk,  or  other  minifter  or  officer  in 
any  court,  or  fhall  bear  any  office  or  charge  in  camp,  troop, 
or  company  of  foldiers,  or  in  any  fliip  or  fortrefs  ;  but  fhall 
be  utterly  difabled  for  the  fame,  and  forfeit  fer  every  fuch 
offence  icol.,  one  moiety  to  the  king,  and  the  other  to 
him  who  will  fue.     And  by  f.  22.  fuch  recufants  convicted 
at  the  death  of  any  teftator,  or  at  the  time  of  granting  admini- 
i\ ration,  fhall  be  difabled  to  be  executors  or  administrators  ; 
and  no  fuch  perfon  fhall  be  guardian  to  any  children. 

In  addition  to  the  above,  popifh  recufants  are 
put  by  feveral  ftatutes  under  thefe  further  difabilities : 
I.  by  ftat.  3  James  i.  c.  5.  f.  n,  12.  that  of  bringing  y^t ,  n»wk. 
actions,  like  perfons  excommunicated  ;  2.  that  of  prefenting  c-  «•/«•  •'-'• 
to  a  church  by  ftats.  i  W.  &  M.  c.  26.  f.  4.  arid  12  Ann. 
c.  2.  ;  3.  that  of  bearing  any  public  office  or  charge  by  ftat. 
3  James  i.  €.5.  f.  9.  ;  4.  by  the  fame  ftat.  f.  10.  that  of 
claiming  any  part  of  a  hufband's  perfonal  eftate  ;  5.  by  the 
fame  ftat.  f.  13.  that  of  claiming  an  eftate  by  curtefy  or 
dower  after  a  marriage  againft  law.  They  are  alfo  put 
under  thefe  reftuints  by  ftats.  35  Eliz,  c.  2.  and  3  James  i.  Rtflrairjt. 

C3  c.5, 
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Ch.  I.  §  13.  c.  5.  f.  67.  from  going  above  five  miles  from  home  unlefs  by 
CffcKcet  againji  i;cencej  or  by  virtue  of  procefs  i  2.  by  Hats.  3  Jac.  1.  c.  5. 
.  f.  2.  and  30  Car.  2.  It.  2.  f.  5  &  6.  from  going  to  court  ; 
3.  by  flats.  3  Jac.  r.  c.  5.  f.  27,  28,  29.  and  i  W.  &  M. 
c.  15.  from  keeping  arms  ;  4.  from  going  within  TO  miles 
of  London  -by  flats.  3  Jac.  i.  c.  5.  f.  4,  5.  and  i  W.  &  M. 
c.  9.  They  are  alfo  liable  to  thefe  forfeitures:  i.  by  flat. 
3  Jac.  i.  c.  5.  f.  10.  that  of  two  parts  of  a  jointure  or 
dower;  2.  by  flat.  3  Jac.  i.  c.  4.  f.  2,  3.  that  of  20  1.  for 
not  receiving  the  facrament  yearly  after  conformity ;  3.  by 
ilat.  3  Jac.  i.  0.5.  f.  13.  that  of  lool.  for  an  unlawful 
marriage;  4.  by  the  fame  flat.  f.  14.  that  of  an  icol.  for 
an  omiffion.  of  lawful  baptifm  ;  5.  by  f.  15.  that  of  20 1.  for 
an  unlawful  burial;  laflly,  by  flat.  3  Jac.  I.  c.  5.  f.  26. 
their  houfes  may  be  fearched  for  relicks  ;  and  by  f.  28.  if 
Ccmm'timent.  they  are  married  women  they  are  liable  to  be  committed 
after  conviction,  &c. 

J4>  4.  The  next  Offence  relating  to  the  Church  Eftablifhment 

is  that   of 

Maintaining  others  who  fliall  not  repair  to  Church. 

5jac.t.c.4.          The  flat.   3  Jac.  i.  0.4.  f.  32,  33,  34.    ena£ls,   "  that 

•  3Z»  33»  34-      whofoever   fhall   retain    or   keep    in   his   fervice,    fee,    or 

rtlers'wboai'  I*ivei7>  or  ^a11  w^ngly  maintain,  retain,  relieve,  keep,  or 

jail  themfifoes  harbour  in  his  houfe   any  fervant,  fojournc-r,    or  flranger, 

from  Church.    (except  a  father  or  mother  wanting,  without  fraud  or  covin, 

other  habitation  or  fufficient  maintenance,  and  alfo  except  a 

ward  or  perfcn   committed   to  the  cuftody  of  another  by 

authority,)  who  fhall  not  go  to  fome  church  or  chapel  or 

ufual  place  of  common  prayer,  to  hear  divine  fervice,  but 

(hall  forbear  the  fame  for  the  fpace  of  one  month,  &c.  fhall 

for  every  month  that  he  {hall  keep  fuch  fervant,  &c.  forfeit 

lol."     This  is  repealed,    as    to  diffenting  proteflants,  by 

fuch  as  bring  themfelves  within  the  toleration  atl ;    and   as 

to  papifls,  by  thofe  who  bring  themfelves  within   the   flat. 

31  G.  3.  c.  32.  f.  3.     The  above  regulation  is  alfo  enforced,, 

•with  refpeft  to  teachers  of  youth,  by  the  ftatutcs  after  meu» 

tioned. 
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Ch.  I.  §  r5. 

5.  Offences  touching  Non-conforming  Teachers  of  Schools. 

By  flat.  23  Eliz.  c.  i.  f.  6  &  7.  "  If  any  perfon  or  per-  . 
fons,  body  politic  or  corporate,  (hall  keep  or  maintain  any         §  15. 
fchoolmafter  who  fhall  not  repair  to  church  according  to  N™-conform- 
the  form  of  the  faid  ftatute,  or  be  allowed  by  th^  bifbcp  or     * 

ordinary  of  the  diocefe  (who  (hall  not  take  anything  for  as^iiz.  e.  i. 

r.  6, 7. 
the  faid  allowance),  they  ihall  forfeit  for  every  month  lol.  ?&  ,,  &  IZ 

And  fuch  fchoolmailer  prefumine  to  teach  contrary  to  the  w-3-  c-.f  '  >• 

.  •>  rt- 

faid  act,  and  being  thereof  convicted,  (hall  be  difabled  to  feoUdty 

be  a  teacher  of  youth,  and  fhall  fufFer  irnprifonment  for  one  1      <M' 3-c*  °" 
year." 

The  offence  is  by  f.  8.  inquirable  before  the  fame  juflices  Ante,P.  i7. 
as  are  before  mentioned. 

Alfo  by  the  ftat.  i  Jac.  i.  c.  4.  f.  9.  "  No  perfon  fhall  ».T«.  i.  c.4. 
keep  any  fchool  or  be  a  fchoolmafter,  out  of  the  univerfities 
or  colleges  of  this  realm,  except  it  be  in  fome  public  or  free 
grammar  fchool,  or  in  the  houfe  of  one  not  a  recufant,  or 
where  fuch  fchoolmafter  (hall  be  fpecially  licenfed  thereunto 
by  the  archbifhop,  bifhop,  or  guardian  of  the  fpiritualities 
of  that  diocefe  ;  upon  pain,  that  as  well  the  fchoolmafter, 
as  alfo  the  party  who  (hall  retain  or  maintain  him  contrary 
to  the  meaning  of  the  faid  ftatute,  fhall  forfeit  each  of  them, 
for  every  day  fo  wittingly  offending,  405.,  one  moiety  to 
the  king,  the  other  to  him  who  will  fue  for  it." 

Thefe  ftatutes  are  ftill  in  force  as  to  perfons  not  within-  3  BIC  Abr  47*. 
the  toleration  a£l(rt);  but,  as  to  fuch  perfons  as  are  within  »Hawk-«h-9- 
the  latter  a£t,  they  feem   to  be  impliedly  repealed   by  it.  (a)  i  w.  &M. 
And  the  ftat.  12  Ann.  c.  7.  which  obliged  fchoolmafters  to  '• 
fubfcribe  the  declaration  concerning  the  liturgy,  and  to  have 
a  licence  from  the  bifhop,  is  repealed  by  ft  it.  5  G.  i.  c.  4. 

Alfo  by  the  ftat.  31  G.  3.  c.  32.  f.  13.  "  No  ecclefiaftic  or  ^iGeo.  3.0.33. 
other  perfon  profeffing  the  Roman  Catholic  religion,  whp       ^' 
{hall  take  and  fubfcribe  the  oath  of  allegiance,  abjuration, 
and  declaration   therein  mentioned,  fhsll  be  profecuted  in 
any  court  whatfoever  for  teaching  and  inflfucling  youth 
as   a   tutor  or   fchoolmafter.      Provided    (f.    14.)    that   no 
perfon  profefling  the  Roman  Catholic  religion  (hail  obtain 
or  hold  the  mafterfnip   of  any  college  or  fchool  of  royal 
foundation,  or  of  any  other  endowed  college  or  fchool,  or 

C4  {hall 
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Ch.  I.  §  15.    (hall  keep  a  fchool  in  either  of  the  univerfities  of  Oxford  and 
o/tncn ago'mjl    Cambridge;    or  (f.   ic.)    fhall  receive  into  his  fchool  for 

Cburcb 

EJlabiftment.     education  the  child  of  any  proteftant  father.     And  provided 
•  •     "  (by  f.  1 6.)  that  no  fuch  perfon  fhall  keep  fuch  fchool  until 

his  or  her  name  or  defcription,  as  a  Roman  Catholic  fchool- 
mafter  or  miflrefs,  fliall  have  been  recorded  at  the  quarter 
or  general  feffion  of  the  peace  for  the  county,  &c.  where 
fuch  fchool  fhall  be  fituated,  by  the  clerk  of  the  peace,  who 
{hall  give  a  certificate  thereof  to  fuch  perfon  as  fhall  at  any 
time  demand  the  fame." 

The  flat.  1 1  &  12  W.  3.  c.  4.  f.  3.  which  fubje&ed  to  per- 
petual imprifonment  papifls  convi£led  of  keeping  fchool,  is 
repealed  by  (tat.  18  G.  3.  c.  60.  as  to  perfons  faking  and  fub- 
fcribing  the  oath  therein  recited  before  arreil  or  profecution. 
And  alfo  generally  by  flat.  31  G.  3.  c.  32.  f.  1 3.  as  to  perfons 
making  and  fubfcribing  the  oath  or  declaration  thereby 
required. 

§  1 6,  6,  By  giving  or  receiving  foreign  PopiJJj  Education. 

Giving  or  re-  Bv  ftat-  *  Jac.  i.  0.4.  f.  6,  j.  "  If  any  perfon  under  the 
caviar  foreign  king's  obedience  fhall  go,  or  fend,  or  caufe  to  be  fent,  any 
PopiJhLduca-  chijd  or  any  cther  perfon  under  their  or  any  of  their  govcrn- 
i  lac.  i.  c.  4.  rnent,  beyond  the  feas,  out  of  the  king's  obedience,  to  the  in- 
f-  6, 7.  tent  to  enter  into,  or  refide  in,  or  repair  to  any  college,  femi- 

nary,  or  houfe  of  jefuits,  priefls,  or  any  other  popifh  order, 
profefHcn  or  calling,  to  be  inflru£led,  perfuaded,  or  ftrength- 
ened  in  the  popifh  religion,  or  in  any  fort  to  profcfs  the  fame, 
every  fuch  perfon  fo  fending  fuch  child,  &c.   fliall  forfeit 
ic©l.,  and  the  parties  alfo  incur  certain  difabilities." 
sj»c.  1.0.5.          And  ky   ilat.   3  Jac.  i.  c.  5.  f.  16.    "  If  the  children  of 
f' i0'  any  fubjecl:  within  the  realm,    (the  find  children  not  being 

foldicrs,  mariners,  merchants,  or  their  apprentices  or  factors,) 
fhall  be  fent  or  go  beyond  fea,  to  prevent  their  good  educa- 
tion in  England,  or  for  any  other  caufe,  without  the  licence 
therc-in  required,  the  party  fending  fuch  child  &c.  fhall  for- 
feit ico  1.,  and  the  child  incurs  certain  difubilities  in  the 
mean  time." 

3  Car.  i.  c.  2.  Alfo  by  flat.  3  Car.  i.e.  2.  "  If  any  perfon  under  the  king's 
obedience  fhall  go,  or  fhall  convey  or  fend,  or  caufe  to  be  fent 
or  conveyed,  out  of  the  king's  dominions,  any  perfon  into 
any  parts  beyond  the  feas,  out  of  the  king's  obedience,  to  the 

intent 
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Intent  to  enter  into,  or  be  refident,  or  trained  up  in  any  prio-  Ch.  I.  §  16. 
ry,  abbey,  nunnery,  popifh  umverfity,  college,  or  fchool,  or 
hcufe  of  jefuits,  priefts,  or  in  a  private  popifh  family,  and 
{hall  be  there  by  any  popifh  perfon  inftru&ed,  perfuaded,  or  — — — 
ftrengthened  in  the  popifh  religion  in  any  fort  to  profefs  the 
fame,  or  (hall  convey  or  fend,  or  caufe  to  be  conveyed  or  fenr, 
any  thing  towards  the  maintenance  of  any  perfon  fo  going 
or  fent,  and  trained  and  inftru£led  as  aforef.iid,  or  under 
colour  of  any  charity  towards  the  relief  of  any  priory,  &c. 
or  religious  houfs  whatfoever,  every  perfon  fo  lending,  Sec. 
any  fuch  peribn  or  thing,  and  every  perfon  pafling  or  fent, 
being  thereof  con  vicled,  &c.  (hall  forkit  all  his  goods  and 
chattels,  and  alfo  all  his  hereditaments  offices  and  ellates  of 
freehold  during  his  life  j"  befides  incurring  cercain  other  dif- 
abilities.  And  the  contributing  to  the  maintenance  of  any 
jcfuit,  feminary  prieft,  &c.  or  of  any  popifh  feminary  out  of 
the  realm,  is  made  a  praemunireby  ftat.  i~El\z.  c.  2.f.  6.  And 
by  f.  5.  of  the  fame  flat.  "  If  any  fubjeft,  not  being 
an  ecclefiaftic,  and  brought  up  in  any  popifh  feminary  be- 
yond feas,  (hall  not,  within  fix  months  after  a  proclamation 
to  that  purpofe  in  London,  under  the  Great  Seal,  return 
into  this  realm,  and  within  two  days  after  fubmit,  &c.  and 
take  the  oath  required,  he  {hall  be  guilty  of  high  treafon  25  Car.  a.  cz 
whenever  he  flrall  otherwise  return."  f  s* 

By  ftat.  25  Car.  2.  c.  2.  f.  8.  "  If  any  perfons  not  bred  by 
their  parents  from  their  infancy  in  the  popifh  religion,  and 
profeffing  themfelves  to  be  popifh  recufants,  fiiall  inftrucl 
or  educate,  or  futTer  to  be  inilrutled  or  educated,  their  chil- 
dren in  the  popifh  religion  ;  every  fuch  perfon  on  conviction 
fhall  be  difabled  from  bearing  any  office  or  place  of  truft  or 
profit  in  church  or  (late  ;  and  fuch  children  fhall  a'fo  -be  thus 
difabled  until  they  conform,  and  take  the  oaths  of  fupremacy 
and  allegiance,  and  receive  the  facrament  afcer  the  ufage  of 
the  church  of  England,  and  obtain  a  certificate  thereof  under 
the  hands  of  two  or  more  juflices  of  the  peace  :  and  (by  f.  9.) 
{hall  make  and  fubfcribe  the  declaration  agajnft  tranfubftan- 
tiation." 

Perfons  profeffing  the  popifh  religion  are  alfo  laid  under  ;v«  i  Hawk, 
many  difabilities  by  various  ftatutes,    moft  of  which  have  c  Bi^kft^Co 
been  before  alluded  to,    and  which  being  fully  explained  in  ante,  p.  ai,ai 
other  treatifes  are  not  necetlary  to  be  here   detailed;  efpe- 
cially  as  fuch  perfons  are  now  protected  by  bringing  them- 
ielves  within  the  act  of  the  31  Geo.  3.  c.  32. 
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C*' L  *  '7;        7-   Another  Offence  atjainft  the  Eftablifhed  Church, 

Offences  againjl  ° 

cbunb  encouraging  the  Popifh  Religion,  is 

EJtablijkmeKt. 

•'  The  iJTuing  of  Popfi  E,ds,  Rdicks,  and  the  like. 


§  17- 

-„..     D   ...  As  to  which,  by  flat.    3  &  4  Ed.  6.   c.  10.    all  primers 

SJjuing  rof.ijb  ' 

£'.oks,&c.  (and  other  popifh  books  enumerated),  or  other  books 
or  writings  whatfoever  theretofore  ufed  for  the  fcrvice 
of  the  church,  other  than  fuch  as  fiiall  be  fet  forth  by  the 
king,  are  abolifhed  and  forbidden  to  be  ufed  or  kept  in 
this  realm  or  elfewhere  within  any  the  king's  dominions. 
And  by  f.  2.  all  perfons  are  forbidden  to  have  fuch  books  in 
their  cu'lody  ;  and  every  perfon  (hall,  for  every  fuch  book 
willingly  retained  in  his  cuftody  within  any  of  the  king's  do- 
minions, forfeit  en  conviction  fur  the  fir  ft  offence  203.,  for 
the  fecond  offence  4!.,  and  for  the  third  offence  fuffer  im- 
prifonment  at  the  king's  will.  And  by  f.  4.  juflices  of  affize 
and  of  the  peace  have  authority  to  hear  and  determine  thefe 
offences.  And  by  f.  3.  half  the-  forfeitures  are  to  go  to  the 
crown,  and  half  to  whoever  will  fue  for  the  fame. 

i3Eliz.c.2.  By  ftat.  13  Eliz.  c.  2.  f.  7.  "  if  any  perfon  fiiall  bring  into 

this  realm  or  any  the  dominions  of  the  fame  any  thing  called 
agnus  Dei,  or  any  crofles,  pictures,  beads,  or  fuch  like  fuper- 
ftitious,  things,  from  the  bifhop  or  fee  of  Rome,  or  from  any 
perfon  claiming  authority  from  the  fame  to  confecrate  fuch* 
things',  and  if  any  perfon  fo  bringing  in  fuch  things  fliall 
deliver,  or  caufe,  or  offer  the  fame  to  be  delivered  to  any 
fubject  to  be  worn' or  ufed,  as  well  the  perfon  doing  as  the 
perfon  receiving  the  fame,  to  the  intent  to  ufe  or  wear  the 
fame,  on  conviction  and  attainder  fhall  incur  a  praemunire. 
Any  perfon  to  whom  fuch  things  are  offered  may,  (by  f.  8.) 
indemnify  himfelf  by  apprehending  the  party  offering  the 
fame,  or  within  three  days  after  the  offer  made  difclofing 
his  name  and  place  of  abode  to  a  juftice  of  peace,  or  deliver- 
ing up  the  thing  received  within  one  day.  And  by  (f.  10.) 
If  any  judice  of  peace  to  whom  the  faid  offences  (hall  be  de- 
clared do  not  within  fourteen  days  after  fignify  the  fame  to 
fome  privy  counfellor,  he  fhall  incur  a  prsemunire." 

3  Jac.  i.  c.  5.  By  ftat.  3  Jac.i.  c.  5.  f.  25.  "  no  perfon  fhall  bring  from  be- 

yond the  fcas,  nor  fhall  print,  buy,  or  fell  any  popifh  primer, 
ladies'  pfalters,  manuals,  rofaries,  popifh  catechifms,  miflals, 
breviaries,  poftals,  legends,  and  lives  of  faints,  containing 

fuperftitioa* 
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fuperftitious  matter,  printed  or  written   in  any  language     Ch.  I.  \  ij. 

rtbever,  nor  any  ether  fuperftitious  books  printed  or  <L 
written  in  Englifh,  on  pain  of  forfeiting  405.  for  every  fuch  £ 
book,  one-third  to  the  king,  one  to  the  informer,  and  one  to  • 

the  poor  of  the  parifh  j   and  the  books  to  be  burnt." 

8.  Another  OfFl-nce  of  the  fame  Defcription  is  §  13. 

The  faying  or  hearing  Mafs  or  ether  Popijb  Service. 

By  Mat.  23  Eliz.  c.  i.  f.  4.  "  Every  perfon  who  fhall  fay  Sa\in<r  or 
or  fing  mafs,  being  thereof  lawfully  convicted,   fhall  forfeit  bearing  1 
2 DO  marks,  and  be  committed  to  the  next  gaol  for  one  year,  Jfr  !Ce' 
and  till  payment  :  and  every  perfon  who  (hall  willingly  hear 
mafs  fnall  forfeit  100  marks,  and  fuffer  a  year's  imprifon- 
ment,"     But  conformity   will  remit  the  punilhment  in  the  Ante,  p.  19. 
manner  already  defcrrbed. 

And  by  ftat.  3  Jac.  r.  c.  5.  f.  i.  "  Any  perfon  difcovering  „  tac  l   c 
to  a  juftice  of  peace  the  faying  of  a  mafs,  and  any  of  the  '•  '• 
perfons  who  were  prefcnt  at  it,  within  three  days  afterwards,  faufa^Mrm. 
by  reafon  whereof  any  offender  is  convicted  or  attainted, 
lhall  be  indemnified,  and  have  a  third  of  the  forfeiture,  or 
50!.  if  the  forfeiture  exceed  150!." 

By  ftat.  1 1  &  12  W.  3.  c.  4.  f.  3.  "  Every  popifh  bifhop, 
prieft,  or  jefuit  profrcuted  to  conviction  for  exercifing  any 
part  of  his  function,  (except  (f.  5.)  he  be  a  foreigner  entered 
in  the  fecretary  of  date's  office,  and  officiate  only  in  the  houfe 
of  a  foreign  minifter,)  (hall  be  adjudged  to  perpetual  impri- 
fonrr.ent  in  fuch  place  as  the  king  in  council  (hall  appoint." 
But  this  feverity  is  now  in  effect  done  away  by  the  acts  of 
the  1 8  Geo.  3.  c.  60.  and  31  Geo.  3.  c.  32.  f.  4.,  in  refpect 
to  perfons  of  this  perfuafion  taking  the  oaths,  and  fubfcribing 
the  declarations  therein  refpedtively  contained. 

9.  Another  and  very  principal  Offence  again  ft  the  Church         §  19. 
Eftablifhment,  connected  alfo  with  the  State,  is 

The  nrt  taking  tie   Oatht  of  Allegiance  and  Supremacy,  and  ' 
making  the  Declaration  againjl  Paper], 

By  the  act  of  the  i  Eliz.  c.  i.  all  ancient  ecclefiaftical  Not  taking  t'u 
iurifdictions  were  reftored  and   united  to  the  crown,  and  C  tfw,O«. 

lf.Hl,  c.  1. 

its   fupremacy  in    fuch    matters    was    finally   aflerted   and 
eftablifhed  j  and  an  oath  to  that  effect  appointed  to  be  taken  f.  11. 

by 
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Ch.  I.  §  19.  by  all  officers  and  minifters  ecclefiaflical  and  civil,  on  pain, 
Offences  agawjl  in  cafe  of  refufal,  of  the  party  forfeiting  for  life  every  pro- 
motion  benefice  and  office,  fpiritual  and  temporal,  which  he 


,  .•  had  at  the  time  of  fuch  refufal,  and  being  difabled  from 

f.  20,  21.  taking  any  fuch  preferment  to  which  he  was  then  promoted- 
This  oath  was  abrogated  by  the  ftat.  i  W.  &  M.  c.  8.,  and 
another  appointed  to  be  taken  in  lieu  of  it  under  the  fame 
penalties.  By  f.  37.  of  the  faid  ftat.  of  Eliz.  the  offence 
muft  be  proved  by  two  witneffes  at  leaft. 

5  Eliz.  c.  i.  f-5.       All  perfons  required  by  the  ftat.  i  Eliz.  c.  -i.  to  take  the  faid 

eh.  10  f  28.  Sec  oatn>  and  all  fchoolmafters  and  public  and  private  teachers, 
barrifters,  benchers,  readers,  ancients  in  any  houfe  of  court, 
&c.  attornies,  fheriffs,  and  officers  belonging  to  the  common 
or  any  other  law,  or  to  the  crown,  or  to  any  court  whatever, 
fhall,  by  ftat.  5  Eliz.  c.  i.  f.  5.,  take  the  faid  oath  in  open 
court  before  they  fhall  be  admitted  to  any  fuch  vocation  or 
office,  &c.;  and  if  they  belong  not  to  any  court,  then  they 
ihall  take  the  fame  before  fuch  perfon  ss  fhall  admit  them  to 
fuch  vocation,  &c.  or  before  commiffioners  appointed  under 
the  great  feal,  &c. 

£  6.  By  f.  6.  any  bifliop  may  tender  the  faid  oath  to  any  fpiri- 

tual perfon  within  his  diocefe,  as  well  in  places  exempt  as 
others;  and  by  f.  7.  commiffioners  may  be  appointed  by  the 
Lord  Chancellor  to  tender  the  fame  to  fuch  perfons  as  by 
their  commiffion  they  fhall  be  authorifed  to  do.  And  by  f.  8. 
if  any  perfon  compellable  by  either  of  the  faid  acts,  or  appoint- 
ed by  fuch  commiffioners  to  take  the  faid  oath,  (hall  refufe  to 
take  it  on  a  tender  thereof,  he  (hall  incur  a  prsemunire. 
And  by  f.  9.  fuch  refufal  (hall  be  certified  within  40  days 
if  in  term,  or  otherwife  at  the  firft  day  of  the  full  term  next 
following  the  40  days,  into  B.  R.  by  the  perfons  having 
authority  to  tender  fuch  oath,  under  the  penalty  of  iool.. 
and  the  flierifF  of  the  county  where  the  court  fit  may  im- 
panel a  jury  to  inquire  of  fuch  refufal,  in  fuch  manner  as  if 
it  had  happened  in  the  fame  county  ;  which  jury  may,  upon 
fuch  certificate  and  other  evidence,  indict  the  offender  in 
fuch  fort  as  if  the  offence  had  been  done  in  the  fame  county. 
But  though  fuch  a  jury  may  find  the  indictment,  ftill  it  is 

jHawk.  ch.^9   ^-^  t^at  tke  tr;aj  muft.  be  fry  a  jurv  of  t^at  county  wherein 

the  oaths  were  refufed. 
goCar.  2  ft.  2.        j>y  ftar.  30  Car.  2.  ftat.  2.  c.  i.  and  i  Geo.  i.  ftat.  2.  c.  r. 

ft.a.  e.'j!CO  '  f.  16,  17.  &  22.     "  No  peer  or  member  of  the  Houfe  of 

Peers 
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Peers  flull  vote,  or  make  his  proxy,  or  fit  there  during  any      ch.  I.  §19. 
debate;  and  no  member  of  the  Houfe  of  Commons  (hall    Ofemttagainjl 

Church 

vote  or  fit  there  during  any  debate,  after  the  fpeaker  is  EftabLjbKnt. 
chofen  ;  until  fuch  peer  or  member  (hall  take  the  oaths  of  • 

allegiance  and  fupremacy,  and  make  a  declaration  (therein  ^r™"^'  "^ 
fpecified)  of  his  belief  that  there  is  no  tranfubftantiation  in  Refealidas  t» 
the  facrament  of  the  Lord's  Supper,  and  that  the  invocation  f?cb tat$\  ™kt 

bring  tktmfelva 

or  adoration  of  the  Virgin  Mary,  or  any  other  faint,  and  v>i>bin  the 
the  facrifice  of  the  mafs,  as  they  are  now  ufed  in  the  church  ,3,'  G-  3  c>  3*' 

'  U  2O. 

of  Rome,  are  fuperftitious  and  idolatrous,  &c.  on  pain  that 
every  fuch  offender  fhall  be  adjudged  a  popilh  recufant  con- 
vict, and  difabled  to  hold  or  execute  any  cfhce,  &c.  or  from 
thenceforth  to  fit  or  vote  in  either  houfe  of  parliament,  or 
to  fue  in  law  or  equity,  or  to  be  guardian,  executor,  or  ad- 
miniftrator,  or  capable  of  any  legacy  or  deed  of  gift,  and 
(hall  forfeit  for  every  fuch  wilful  offence  ^oo  1." 

The  9th,  1 2th,  and  1 3th  claufes  of  the  fame  ftatute,  which  ByPerfam 
require  that  "  Every  fworn  fervant  to  the  king  fhall  take  the  fiat"  at  C6urt- 
faid  oaths,  and  make  and  fubfcribe  the  faid  declaration,"  are 
repealed  by  the  ftat.  2  Geo.  2.  c.  3  i.  f.  9. 

By  ftat.  i  W.  &  M.  c.  9.     "  Every  juftice  of  peace  in  By  per  fa  K-drg 
London    and  Weftminftcr,    and  within  ten  miles  thereof, 
fliall  caufe  to  be  arrefted  and  brought  before  him  all  reputed  i  w-  &  M.  0.9 
papifts,  (except  foreigners,  being  merchants  cr  menial  fer-  31 G.  3.  c.  31. 
vants  to  fome  ambaflador  or  public  agent,  &c.)  and  fliall  .-.V^'- 
tender  the  above  mentioned  declaration  to  every  fuch  per-  &tmfrkMt*& 
fon;  and  every  fuch  perfon  refufing  tiie  fame,  and  after- 
wards remaining  within  the  above  limits,  or  being  certified 
by  juftices  out  of  thofe  limits  to  B.  R.  or  the  quarter  fef- 
fions  for  fuch  refufal,  and  negle&ing  to  make  the  faid  de- 
claration in  fuch  court,  (hall  fuffer  as  a  popifh  recufant  con-  vlde  fupr3t 
vict."     Suppofed  papilt?,  required  by  two  juftices  of  peace 
to  make  the  faid  declaration,  and  neglecting  fo  to  do,  are, 
by  ftat.  i  W.  &  M.  c.  15.,  reduced    in  the  privilege  of 
keeping  arms,  ammunition,   and  horfes   at  their  pleafure  ; 
And  by  ftat.  i  W.  &  M.  c.  26.  from  prefenting  to  any  be- 
nefice.    And  by  the  land-tax  a&s  papifts  in  general  are 
liable  to  pay  double  land-tax  if  they  do  not  conform.     But 
now,  by  31  Geo.  3.  c.  32.  f.   18.,  no  papift  making    and 
fubfcribing  the  oath  and  declaration  therein  contained  fliall 
be  profecuted  on  the  former. ft atutes. 

Alfo 


3°  Offences .  againft  Religion ',  Morality, 

Ch.i.  §19.         Alfo  by  ftat.  7  &  8  W.  3.  c.  24.   any  ferjeant  or  coun- 

°ffercbunbnJi    fell°r  at  law»  barrifter>  advocate,  attorney,  folicitor,  proftor, 
Eflablijhmtnt.     clerk,  or  notary,  pra&ifing  as  fuch  in  any  court  whatfoever, 

not  having  before  taken,  in  the  court  of  Chancery,  or  King's 

c.*4?  W'3"  Bench,  or  quarter  feffions  of  the  county  wherein  he  lives, 
ByBarriflen&c.  the  oaths  required  by  the  ftat.  i  W.  &  M.  c.  8.,  and  made 
and  fubfcribed  the  declaration  appointed  by  the  ftat; 
25  Car.  2.  c.  2.  (to  prevent  clanger  from  popifh  recufants) 
fhall  incur  a  priemunire.  This,  fo  far  as  refpecls  Roman 
Catholics,  is  repealed  by  ftat.  31  Geo.  3.  c.  32.  f.  22.,  as  to 
fuch  as  bring  themfelves  within  the  fame. 

c.27-  By  ftat.   7    &   8  W.  3.  c.   27.  any  perfon   refufing  to 

take  the  find  oaths  of  allegiance  and  fupremacy  when  ten- 
dered, or  refufing  or  neglecling  to  appear,  when  lawfully 
fummoned,  in  order  to  have  the  faid  oaths  tendered  to  him, 
fhall,  until  he  fhall  have  taken  the  fame,  incur  all  the  pains 
and  penalties  of  popifh  recufants  convict:  and  the  perfon 
fo  tendering  the  faid  oath-j  fhall,  on  every  fuch  refufal  or 
default,  record  and  enter  in  parchment  the  chriftian  and 
furname  and  place  of  abode  of  the  party,  together  with  the 
time  of  tender  and  refufal  or  default,  and  fhall  certify  the 
faid  record  or  entry  to  the  juftices  of  affize,  oyer  and  termi- 
ner  or  gaol  delivery  at  their  next  feffion,  who  fhall  eftreat 
and  certify  the  fame  into  the  court  of  Exchequer,  who  may 
award  fuch  procefs  againft  the  lands  and  goods  of  the  party 
as  in  the  cafe  of  a  popifh  recufant  convict.  By  f.  12.  qua- 
kers,  who  fcruple  to  take  an  oath,  may  make  a  declaration 
of  fidelity  to  the  fame  effect. 

i  Geo.  i.  ft.  2.        The  ftat.  I  Geo.  i.  ft.  2.  c.  13.  gives  the  form  of  the 

CFt>rmofOatbcf   oat^s  °^  allegiance  and  abjuration  required  to  be  taken  by 

Aii<'g\ance  and      all  officers  civil  and  military,  and   all  ecclefiaftical  perfons, 

and  members  of  colleges  (being  of  the  age  of  eighteen  years), 

and  by  all  teachers  or  readers  in  any  univerfity  or  elfewhere, 

and  by  all  fchoolmafters  and  ufhers,  and   all  teachers  and 

preachers  of  feparate  congregations,  all  conftables,  ferjennts 

at  law,  counfcllors,  barrifters,  advocates,  attornies,  folicitors, 

proctors,  clerks,  or  notaries,  prattifing  in  any  court ;  which 

oaths  are  to  be  taken  within  three  (by  9  Geo.  2.  c.  26.  f.  4. 

fix]  months  nfter  they  have  been  admitted  into  or  entered 

upon   any  fuch  preferment,  benefice,  office,  or  place,  or 

come  into  fuch  capacity,  or  t.ikcn  upon  themfelves  fuch  em- 

10  ploymentj 
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ployment,  practice,  or  bufinefs  in  one  of  the  courts  at  Weft-     C'h.  J.  $  19. 
minller,  or  at  the  quarter  fcffions  of  the  countv  where  they    Ofirc.-s  tgaitfi 

'      .  ,   .  C  :.rcb 

refide,  unJer  pain  of  difability  to  hold  or  exercife  the  faid     Ej)ab!ijbmcr.t. 
offices,  £c.  upon  neglect  or  refufal  to  take  the  faid  oaths.  - 

And  perfons  convicted  in  any  of  the  courts  at  "We ft  minder,  f  ^* 

or  at  the  aiTizes,  of  exercifing  fuch  offices  or  employments 
without  taking  the  oaths  within  the  time  fpecified,  lhall  be 
dilabled  to  fue,  or  to  be  guardian,  or  executor,  or  adminiftra- 
tor,  or  capable  of  any  legacy  or  deed  cf  gift,  or  to  be  in  any 
office  within  Great  Britain,  or  to  vote  for  members  of  par- 
liament; and  (hall  forfeit  500!.,  to  be  recovered  by  any 
informer.  And  by  f.  10.  two  jufticts,  or  ether  perfons  Ter.df  of  Oath  t» 
fpecially  commiffioned,  may  tender  the  faid  oaths  to  any 
perfon  whom  they  fufpecl  to  be  dangerous  or  difafft£ted  to 
his  majefty  or  his  government,  and  on  their  neglect  or  re- 
fuf.il  to  take  the  faid  oaths,  may  certify  the  fume  to  the  next 
quarter  feff.ons  -,  which  being  there  recorded,  fhall  be  from  . 
thence  certified  by  the  clerk  of  the  peace  into  the  courts  of 
Chancery  or  King's  Bench ;  and  every  perfon  fo  neglecting 
or  refufing  to  take  the  faid  oaths  (hall,  from  the  time  of  his 
neglect  or  refufal,  be  adjudged  a  popifh  recufant  convict,  and 
as  fuch  to  forfeit  and  be  proceeded  againft.  The  fame  punifh- 
ment  is  denounced  by  f.  1 1.  againft  fuch  as,  being  lawfully 
fummoned  to  appear  and  take  the  oaths,  neglect  or  refufeto 
do  fo.  Thefe  provifions,  fo  far  as  they  refpedt  the  fummon- 
ing  perfons  to  take  the  oaths  of  fupremacy  and  make  the  de- 
claration againft  tranfubftantiation,  required  by  the  Mat.  25 
Car.  2.  c.  2.,  are  repealed  by  flat.  31  Geo.  3.  c.  32.  f.  18. 

By  f.  1 6  &'  17  of  the  fame  ftat.  of  Geo.  i.  no  peer  of  this  Peer*  and  am* 
realm,  ov  member  of  the  Houfe  of  Peers  (hall  vote,  cr  make  »'„>. 

roxy,  or  fit  there  durkig  any  debate,  and  no  member 
of  the  Houfe  of  Commons  fhall  vote  or  fit  there  during  any 
debate,  after  the  fpeaker  is  chofen,  until  fuch  peer  or  mem- 
ber fhall  have  taken  the  abjuration  oath  thereby  required, 
together  with   the  oaths  of  allegiance  and  fupremacy,  and 
the  declaration  againft  tranfubftantiation  ;  on  pain  of  being 
.  dlfabled  to  fue,  or  be  a  guardian,  or  executor,  or  adminidra- 
tor,  or  capable  of  any  legacy,  cr  deed,  or  gift,  or  to  be 
-in  any  office  within  Great  Britain,  or  to  vote  at  any  e'edlion 
for    members    to   ferve    in    parliament,     and   of  forfeiting 
.  to  be  recovered  by  any   informer.     By  f.  20.  this 

difab 
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ch.   I.  §  19.    difability  is  not    to    extend   to  the  offices  of  tithingman, 

effaces  againji   headborough,  overfeer  of  the  poor,  churchwarden,  furveyor 

EJiaUi  foment,     of  the  highways,  or  any  like  inferior  civil  office,  or  to  any 

•  '  office  of  forefter,  or  keeper  of  any  park,  or  other  inferior 

or  private  officers   therein   mentioned.     By  f.  22.  perfons 

obliged  by  any  law  to  receive  the  facrament,  or  make  the 

declaration  againft  tranfubftantiation,  fhall  continue  bound 

to  do  fo. 

$  2O.          1°-  Extolling  or  maintaining  the  Authority  of  the  Pope  or  ike 

See  of  Rome. 

Maintam\»g  the  By  ftat.  5  Eliz.  c.  i.  if  any  perfon  within  the  queen's 
ceils,  c.  i.  '  dominions  fhall,  by  writing,  cyphering,  printing,  preaching, 
f-  *•  I0>  or  teaching,  deed  or  act,  advifedly  and  wittingly  hold  or 

ch.  17.  f.  72,  ftand  with,  to  extol,  fet  forth,  maintain,  or  defend  the  jurif- 
73*74-  diclion  or  .power  of  the  bifhop  or  fee  of  Rome,  heretofore 

claimed,  ufed,  or  ufurped  in  this  realm,  or  any  dominion  or 
country  under  the  queen's  obedience ;  or  by  any  fpeech, 
open  deed  or  aft,  wittingly  and  advifedly  attribute  any  fuch 
,  jurifdi£lion,  authority,  or  pre-eminence  to  the  faid  fee  or 
bifhop  of  Rome  within  this  realm,  or  in  any  of  the  queen's 
dominions,  he,  his  abettors,  procurers,  aiders,  affifters,  and 
comforters  therein  fhall  be  guilty  of  a  prxmunire  for  the  firft 
offence,  and  of  high  treafon  for  the  fecond ;  but  without  cor- 
ruption of  blood  or  lofs  of  dower.  The  firft  profecution  muft 
be  commenced  within  one  year  after  the  offence  committed. 

421.  IX>  Putting  in  Ure  PopiJIj  Bulls ,  Procefs,  &c. 

Popi/b  By  ftat.  13  Eliz.  c.  2.  f.  2,  3.  "  if  any  perfon  fhall  put  in 

^Eiiz  c  ure>  witm'n  this  realm  °r  any  the  queen's  dominions,  any 

2,  3.  bull  or  infhument  of  abfolution  or  reconciliation,  obtained 

from  the  bifhop  or  fee  of  Rome,  or  any  perfon  claiming 
authority  therefrom,  or  fhall  take  upon  him,  by  colour  of 
fuch  bull,  &c.  to  abfolve  or  reconcile  any  perfon,  or  to  grant 
or  promife  to  any  perfon  within  this  realm,  or  other  the 
queen's  dominions,  any  abfolution  or  reconciliation,  by  any 
fpeech,  preaching,  teaching,  writing,  or  any  other  open 
deed,  or  fhall  willingly  receive  any  fuch  abfolution  or  recon- 
ciliation, or  fhall  obtain  from  the  bifhop  or  fee  of  Rome 
any  bull  or  writing  whatsoever,  containing  any  thing,  mat- 
ter, 
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'.rr,  or  caufe  whntfoever,  or  publifh   or  any   ways  put  the     Ch.  !•  §  21- 
lame  in  ure,  h^,  his  procurers,  abettors,  and  counfellors  to     °-^." 
the  facl  lhail  be  guilty  of  high  treafon."     By  f.  4.  accefiaries     Eftabi.Jbmtxt. 

r  the  offence  incur  a  prxmunire  ;  and  by   f.  5,  6.  fuch  •• 

as  do  not,  within  fix  weeks,  difclofe  an  offer  of  fuch  bulls, 
&c.  to  fome  privy  connfellors,  &c.  ere  guilty  of  a  mifprificri 
of  treafon. 

There  are   many  other  obfolete  laws  a<?ainft  papal   pro-   *^  »  Ha«k. 
.>..»,  r  -      ,       ch.  in.f  iz.&e 

vmons,  muruments,  ahd  proceiies,  as  applicable  to  particular 

cafes,  which  fubjeti  the  offenders  only  to  the  penalties  of  a 
prxmunire. 

12.  Perverting  others  cr  being  perverted  to  Popery. 

By  {tat.  23  Eiiz.  c.  i.  f.  2.  and  3  J.ic.  i.  c.  4.  f.  22,  23.         §  22- 
'*  If  any  one  fhall  pretend  to  have  power,  or  fliall  put  in   P 
practice  to  abfolve,  p-rfuade,  or  withdraw  a  fubje£t  from  Jiis  ->  Eliz-  c-  '• 
natural  obedience  to  the  queen,  or  to  withdraw  himy^r  that  yide  ,  Hawk. 
intent  to  the  Romim  religion,  or  to  move  him  to  promife  c^'  '7-  f-~'6> 
any  obedience  to  any  pretended  authority  of  the  fee  of  Rome  and  port.  tit. 
or  any  other  ftate,  &c.  to  be  ufcd  within  the  dominions  of  r  '? 
the  queen,  or  to  do  any  overt  acl  to  that  intent;  and  if  any 
perfon  fhall,  by  any  means,  be  willingly  abfolved  or  with- 
drawn, or  willingly  be  reconciled  or  promife  fuch  obedience 
as  aforeTiid,    he,   his  procurers   and   counfellors,   fhall  be 
guilty  of  high  trcafon.     By  f.  3.  acceffjries  after,  not  dif- 
clofing  their  principals  within  20   days,   {hall  be   guilty  of 
rhifprifion  of  treafon.     But  by  the  latter  ftatute  (f.  24.)  if 
any  perfon  who  is  reconciled  to   the  fee  of  Rome,  beyond 
the  feas,  return  into  the  realm  and  fubmit  hirr.lV.f,  Sec.  n:ij 
take  the  oaths  within  fix  days  after  his  return,  he   is  es- 
cufed. 

1 3.  Natural  bsrn  Su&jefif  ordained  cr  profcjfcd  by  Poplfa  AU* 
thoritj,  being  in  the  Realm ,  vntbout  fubimtling  themf fives. 

By  ft  at.  27  Elit.  c.  2.    f.  3.  "  If  any  ecclefrtiftic,  born  in         $  $+, 
the  queen's  dominions,  and  made,  ordained,  or  profcfTed  b .  -'fa 

pdpilh  authority,   fliall  come   into,    be,    or  remain   in   th:  /';. 

queen's  dominions,  and  not  fubmit  to  fome  bifhop  or  jufticc  r  '•  i  H*-.*k. 
of  the   peace,   within   three   days,   and  take  the  oaths,  £:c. 
lie  fhall  be  guilty  of  high  treafon.     By  f.  13.  if  anr  fubjecl 

D  fhail 
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ch.  I.  §  23.     f^aii  know  that  any  fuch  prleft  is  within  the  realm,  and  not 

"cbunb"1^    difcover  him  to  fome  juflice  of  peace,  &c.  within  12  days, 

Ejlabifimcnt.     he  (hall  be  fined  and  imprifoned  at  the  queen's  will  j  and  if 

~  any  juftice  of  peace,  &c.  to  wham  fuch  matters  fhall  be  dif- 

covered,  fhall  not  give  information  to  fome  of  the  privy 

council,   &c.  within   28  days  after,   he  fhall  forfeit    200 

marks. 

This  flatute  feems  to  be  provifionally  repealed  by  the 
4th  feet,  of  the  flat.  31  Geo.  3.  c.  32.  in  refpect  of  fuch  as 
take  the  oath  of  allegiance,  abjuration,  and  declaration 
therein  mentioned. 

1 4.  Relieving  Popi/h  Prlejls. 

^  24.  By  flat.  27  Eliz.  c.  2.  f.  4.    "  Whoever  fhall  wittingly 

Relieving  Pofijb    and  willingly  receive,  relieve,  comfort,  aid,  or  maintain  any 
37  EKz.  c.  z.      jefuit,  feminary  or  other  popifh  prieft,  &c.  being  at  liberty 

*'•  4-  or  out  of  hold,  knowing  him  to  be  a  jefuit,  &c.  (hall  be 

>-KfciHale,6zi.       ...  ...  .  ,     '  „ 

adjudged  a  felon,  without  benefit  of  clergy. 

15.  Refiifing  to  eleft  or  confecrate  the  P erf  on  nominated  by  the 
King  to  a  Bi/hoprick. 

25.  This  offence,  not  likely  to  be  now  committed,  againft 

^ian'of      our  cnurcn  efrablifiiment  and  difcipline  is  one  which  grew 
the  Crown  to  a     out  of  the  Reformation  j  before  the  fupremacy  of  the  crown 
ijkopnc.  .^  £pjrjtuaj  concerns  had  become  as  rooted  in  confcience  as 

in  law. 

25  H.  8.  c.  zo.        By  flat.  25  H.  8.  c.  20.  f.  7.    "  If  any  dean  and  chapter 
*•  7>  refuie  to  elect  the  perfon  named  in  the  king's  letter  for  a 

bifhoprick,  and  to  fignify  fuch  election  to  the  king  within  20 
days  after  the  licence  to  elect  fliall  come  to  their  hands;  or 
if  any  archbifhop  or  bifhop,  after  fuch  election,,  or  nomina- 
tion by  the  king  in  default  thereof,  fignified  unto  him  by  the 
king,  ftiall  refufe,  within  20  days,  to  confirm  and  confecrate 
the  perfon  fo  l?gnified  to  him,  he  fhall  incur  a  praemu- 
nire. 

1 6.  Appointing  Aliens  to  Church  Preferment. 

§  26.  The  flat.  7  Ric.  2.  c.  12.  reciting,  that  by  the  flat.  37 

frtftrtyg  JKau  Ed.  Q.  no  perfon  fhall  take  or  receive  procuracy,  letter  of 

in  the  Church.  J  ' '  .    • 

7  Ric.  a.c.  u.    attorney,  nor  any  other  admimllration,  by  indenture  or  m 
any  other  manner,  of  any  perfon,  concerning  any  benefice 

of 
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»f  holy  church  within  the  realm,   but   only  of  the  king's     Ch.  I.  §*6. 
lubjeds  of  the  fame  realm,  without  the  king's  licence,  under  ^%*£* 
the  pains  therein  mentioned,  confirms  the  fame;  and  enacts,     Efttb'-\fo>r.er.t. 
that  if  any  alien  {hall  purchafe  any  benefice  of  holy  church,    - 
dignity,   or  other  thing,   and  take   poffc-ffion  of  the  fame, 
whether  for  his  own  or  another's  ufe,  without  fuch  licence, 
he  (hall  be  corr.prifed  in  the  faid  ftat.,  and   alfo  incur  the 
pains  and  penalties  of  the  ftat.  25  Ed.  3.  ft.  5.  c.  22. 

1 7 .   Exercifing  the  Jurijdiclicn  of  Suffragan  without  due  Ap- 
pointment. 

By  ftat.  26  H.  8.  c.  14.    No  fuffragan  (hall  ufe  any  jurif-         §  27. 
diction,  ordinary   or  epifcopal    power,    otherwife  nor  for  -^'"S "  &/ra 

'  .  ,  „,  gon  tv::bout 

longer  time  than  fhall  be  limited  by  the  comrmffion  granted  ^. : 

by  the  archbifhop  or  bifhop  of  the  diocefe,  under  the  au-  *66H>  8*  c>  I4> 

thority  of  that  aft,  under  the  penalty  of  a  pnemunire. 

1 8.   Simony. 

No  offence   under  this  title  was  known  to  the  common  t  2^ 

law,    and    yet   the    corrupt  prefentation  to  a  benefice  is  Si 

faid  to  have  been  fuch  an  offence,  whereof  the  law  would  Sc  C 

take  notice  even  before  the  ftat.  31  E!iz.  c.  6.;  and  this  is  Lucy,  i  Ld. 

confirmed  by  what  is  faid  in  the  ftat.  i  W.  &  M.  ft.  i.  c.  16.  Barret  vtljiubb, 

which  provides,  that  no  innocent  incumbent  or  patron  fhall  *  Biac  R-  '°54- 

•     i-  c  ,      f    .  r    .       /•  Oldburyr.  Gre- 

be prejudiced  under  pretence  of  lapfe  by  virtue  or  the  nmo-  g0rv,  Mnor,  564. 

niacal  prefentation  of  the  former  incumbent,  "  unlefs  the  6  Bac.  Abr.  185. 

»  _  Mack.'l.er  v. 

petfon  fimoniacally  prefented,  or  his  patron,  were  convicted  of  TaJderick, 
fuch  offence  at  the  common  laiu,  or  fome  ecclefiaftical  court,  in     ro'    ' 
the  lifetime  of  the   perfon    fimoniacally   promoted."     The 
ground  of  fuch  an  offence  at  common  law  muft  be  the  abufe 
of  a  great  public  truft  from  corrupt  motives. 

The  ftat.  31  Eliz.  c.  6.  for  avoiding  fimony  and  corrup-  3iEl'z.c.  6. 
tion  in  prefentations  to  benefices  and  other  ecclefiaftical  pro-  f<  5' 
motions,  enacts,  f.  5.  That  if  any  perfon,  bodies  politic  and 
corporate,  fhall,  for  any  money,  reward,  gift,  profit,  or  bene- 
fit, directly  or  indirectly,  or  by  reafon  of  any  promife,  agree- 
ment, bond,  or  other  affurances  for  any  money,  &c.  directly 
or  indirectly,  prefent  or  collate  any  perfon  to  any  benefice 
with  cure  of  fouls,  dignity,  prebend,  or  living  ecclefiaftical, 
or  give  or  beftow  the  fame  for  any  fuch  corrupt  caufe  or 
confideration  j  then  every  fuch  prefentation,  &c.  thereupon 

D  2  (hall 
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Ch.  I.  §18.  fliall  be  utterly  void  ;  and  it  (hall  be  lawful  for  the  crown 
Offences  againfl  to  prcfent,  collate  unto,  or  bellow  every  fuch  benefice,  £rv 
.  for  that  one  turn  only.  And  that  every  perfon,  bodies  politic 
and  corporate,  that  {hall  give  or  take  any  fuch  fum  of  money, 
reward,  &c.  direclly  or  indirectly,  or  that  (hall  make  or  take 
any  fuch  promife,  bond,  &c.  or  other  affurance,  {hall  forfeit 
and  lofe  the  double  value  of  «ne  year's  profit  of  every  fuch 
benefice,  &c.  ;  and  the  perfon  fo  corruptly  taking,  procur- 
ing, .feeking,  or  accepting  any  fuch  benefice,  &c.  fliall  there- 
upon and  from  thenceforth  be  adjudged  a  difabled  perfon 
in  law  to  have  or  enjoy  the  fame  benefice,  dignity,  prebend, 
or  living  ecclefiaftical. 


Cro.  Tac.  533.  ^n  t'ie  ca^e  °^  ^ootn  v-  Potter  it  was  holden,  that  the  party 
fo  Grhoniacally  promoted  could  never  be  prefented  to  the 
fame  benefice  again. 

Other  provifions  are  mnde  and  penalties  given  by  the  fame 
a£t  in  furtherance  of  the  like  purpofe. 

tz  Ann.  c,  12.  This  provifion  has  been  followed  up  by  the  flat.  12  Ann, 
c.  12.  f.  2.  whereby,  "  if  any  perfon  fhall,  for  any  money, 
reward,  or  advantage,  &c.  directly  or  indirectly,  or  by  reafon 
of  any  promife,  agreement,  bond,  &c.  or  other  afTurancefor 
any  money,  &c.  diredlly  or  indirectly,  in  his  own  or  any 
other  perfon's  name,  take,  procure,  or  accept  the  next  avoid- 
ance of  or  presentation  to  any  benefice  with  cure  of  fouls, 
dignity,  prebend,  or  living  ecclefiailical,  and  fliall  be  prefcnt- 
ed  or  collated  thereupon,  every  fuch  presentation  or  colla- 
tion, &c.  fnall  be  void,  and  fuch  agreement  be  deemed  a 
fimoniacal  contract,  and  the  crown  may  prefent  or  collate 
for  that  turn  ;  and  the  perfon  fo  corruptly  taking,  procuring, 
or  accepting  any  fueh  benefice,  &c.  fliall  thereupon  and  from 
thenceforth  be  adjudged  a  difabkd  perfon  in  law  to  have  the 
fame  benefice,  &c." 

By  both  ftatutes  the  offenders  fhall  alfo  be  liable  t»-  be 
punifhccl  by  the  ecrlcfiaftical  law.. 
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CHAP.    II. 
OF     HIGH     TREASON; 

AND    OTHER    INCIDENTAL    OFFENCES 

Immediately  againft  the  Allegiance  due  to  the  King. 


Definition  of  High  Treafon. 

Diftinguifhable  from  Sedition.         -  -         $  I. 

ALLEGIANCE: 

1.  What  it  imports.  -  -          §2. 

2.  From  whom  required.         -          -          §3. 
Natural  born  Subjects.  -  §  3. 
Oaths  of  Allegiance  to  be  taken  by  fuch  under  Pe- 
nalties.              -             -             -  §  3. 

Foreigners.  -  -  §  4. 

3.  To  •whom  due.         -           -           -  §  >. 
Not  to  Hufband  of  Qt^een  regnant.              -  §  $. 
King  de  fa£to  or  de  jure.               -  §  5. 
A£ls  for  fettling  the  Succeffion  to  the  Crown.  §  5. 

4.  What  Breaches  of  Allegiance  amount  to  High 

Treafon^  or  other  lefs  Offence.  §  6. 

The  Statute  of  Treafons,  25  Ed.  3.  ft.  5.  c.  2.  and 

other  fubfequent  Statutes,  ending  with  36  Geo.  3. 

c.  7.  -  -  §  6. 

I.   Compajfing    or   imagining    the   Death   of  the 
King.  -  -          §  7» 

The  Comparing,  &c.   is  the.  Treafon  laid :    the  Overt 
Acts  charged  in  Indictment  as  the  Means  or  Evi- 
dence. -  -  •  $  7- 
P  3                                       Overt 


38  Of  High  Treafon. 

Overt  Afls  of  Comparing,  t$c.  -         §  J. 

A&ual  killing,  ib.  Preparing  Means  of  Death.  $  7. 
Confulting  on  it.  ib.  Entering  into  Meafures  for 
depofing  or  taking  Pofleflion  of  the  King  or 
Government.  §  8.  Subverting  Parliament,  ib. 
Where  Evidence  of  Intent  admiflible  deduced 
from  former  A£ts.  ib.  Levying  and  confulting 
to  levy  War.  §  9.  Inviting  foreign  Invafion.  ib* 
Taking  any  Step  for  that  Purpofe.  ib.  Con- 
ftruftive  levying  of  War.  -  -  §  p. 

II.  CompciJJing  or  imagining    the  Death   of  tke 

Queen  Confor •/,  or  of  the  eldeft  Son  and  Heir 
of  the  King.  -  -  -     §  10. 

1.  Whoa  ®>ueen  Confort.  -  -         §  10, 

2.  Who  an  eldejl  Son  and  Heir.  -  -          §  IO. 

3 .  What  an  Overt  Aft  of  'compajfing,  &c.  their  Deaths. §  l  O. 
Mud  be  againft  their  Perfons,  not  merely  againft 

their  State.  .  '   -r  §  10, 

III.  Violating   the    King's    Companion^    or  eldeft 
Daughter  unmarried,    or  the  Wife  of  the 
King's  eldejl  Son  and  Heir.  -     §  1 1  • 

I .   Who  the  King's  Companion.              •*  §  1 1 . 

Queen  Confort  during  Marriage.  -  §  II. 

1.   Who  an  eldejl  Daughter  unmarried.  -  §  1 1. 

Before  Marriage ;  not  a  widow.  -  §11. 

3.  VPho  the  Wife  cf  the  King's  eldeji  Son  and  Heir.  §  1 1. 
During  the  Coverture.               -  -  §  n. 

4.  What  a  Violation  of  either.              -  -  §11. 

IV.  Levying  War  againjl  the  King  in   his 
Realm.  -  -  -     §  12. 

I.  DireSt. — 2.   Conjlrufti-iie.  -  -          §12. 

i.  DireSt  Wart  Evidence  of.  §  1 2. 

Infurre&ions  to  put  a  Force  on  the  King's  Per- 
fon  or  his  Meafures.  §  1 2.  Not  an  accidental 
Refidance  to  his  Forces,  ib.  Inception  of  le- 
vying War.  ib.  Warlike  Array  not  necefTary. 
§  13.  Holding  Caftle  againft  the  King.  §  14. 
Arming  Retainers,  ib.  Joining  and  continuing 

with 
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with  Rebels.  §  15.  Unlefs  from  Fear,  and 
continued  Compulfion.  ib.  Giving  or  attempt- 
ing to  give  Affiftance  or  Intelligence  to  Rebels. 

§  16. 

u.  CotiJJmcHve.  -  -  -         $  17. 

Attempting  by  Force  to  regulate  the  Meafures  of 
Government.  §  1 7.  To  punifh  Public  Officers, 
ib.  To  compel  the  Making  of  new,  or  the  Re- 
peal of  old  Laws.  ib.  To  obftrudt  the  Execu- 
tion of  a  public  Law.  ib.  But  not  of  a  private 
or  local  Law.  §  17,  18.  To  redrefs  any  public 
or  general,  but  not  a  private  Grievance,  ib.  la 
all  Cafes  under  this  Branch  War  muft  be  le- 
vied. §  17.  Evidence  of  co-operation  in  fuch 
Purpofes.  ib.  Infurrections  of  a  private  or  local 
Nature  not  within  the  Law.  $  18.  How  af- 
feaedbytheRiotAct,  iGeo.  i.  ft.  2.  0.5.  $•  18. 
3,  The  War  mujl  be  levied  -within  the  Realm.  §  1 9. 

What  is  fo.  -  -  §  19. 

V.  Adhering  to  the  Kings  Enemies.        -     §20. 

By  Soldiers  in  particular.  -  §  20. 

1.  Who  an  Enewto.  -  -  §  20. 
Subjects  of  a  Foreign  Power  in  open  Hoftility.  §  20. 

A  Queftion  of  Fact  proved  by  Notoriety,  ib.  Fo- 
reigner acting  without  Commiflion  from  his  So- 
vereign. -  -  •"  §  2O< 

2.  What  an  Adherence.  -  -          §21. 
Giving  Aid,  Comfort,  Advice,  Intelligence,  &c.  or  do- 
ing any  A3s  towards  fuch  purpofes.  $21.   Though 
the  Intelligence   do  not  reach    the  Enemy,     ib. 
And  though  the  Advice  be  againfl.  an  Invafion  as 
impracticable,  ib.     So  making  War  on  the  King's 
Allies.  ;'£.     Diftinguifhed  from  Piracy.  §21. 

Refufal  toferve  againfl  Enemies ,  or  to  return 

Home  from  Foreign  Parts.  -     §  22. 

Offence  offcrving  Foreign  States.         -     §  23. 

1.  At  Common  Law.  -  §  23. 

2.  By  Statute.  -  -  §  23. 

3  Jac.  i.    c.  4.     9  Geo.  2.   c.  30.     29  Geo.  2. 

c.  17.  -  §  23. 

D  4  VI.  Coun- 
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VI.  Counterfeiting  the  Great  or  Privy  Seal^  by. 
Jlai.  25  Ed.  3.  //.  5.  c.  2. ;    tbs  Sign  Ma- 
nual, Privy  Signet,  or   Privy  Seal,  by  fat. 
I  Mar.  c.  6.  -  -  .  §  24. 

Extended  to  Scotch  Seals  by  7  Ann.  c.  21.      §  24. 
A  Species  of  the  crimen  falfi  ;    but  now  the  fame 
judgment  as  in  other  Treafons.  -         §  24* 

1.   What   the    Great   Seal.    §  24.      The  Privy  Seal.  ib. 
Privy  Signet,  ib.      Sign  Manual,  ib. 

Counterfeiting  other  the  King's  Seals  only  a  Mif- 
demeanor  -  -  §  24. 

How  the  Seals  deftroyed,  -         §  24. 

2.    What  a  Counterfeiting.  -  §  25. 

Not  the  bare  Sculpture  of  the  Seal,  but  the  Applica- 
tion. -  §  25. 
Fixing  true  Seal  to  falfe  Patent,  or  altering  a  true 
Patent,  formerly  doubted;  but  fplitting  true  Seal 
and  affixing  it  to  falfe  Patent  certainly  Treafon. 


§    2; 


Small    variations   between  the   true  and 


falfe  Seal  make  no  Difference. 
Accomplices  t  who  within  the  Acls* 


§25- 
§  26. 

Slaying  the  Kings ^fujlices^  &c:  doing  their 
Offices.  -  -     §  27. 

In  England  by  flat.  25  Ed.  3. ;  in  Scotland  by  ftat. 
7  Ann.  c.  21.  f.  8.  -  §  27. 

1.  What  Officers  within  the  Law.  §  27. 
Lord  Chancellor,  Treafurer,  the  King's  Juftices  of 

either  Bench,    Juftices  of  Nifi    Prius   and   Gaol 
delivery,  -  -  §  27. 

Queftions  concerning  the  Lord  Treafurer.  $  27.  Ba- 
rons of  the  Exchequer,  ib.  Lord  Keeper,  ib.  and 
Lords  Cornmiffiontrs  of  the  Great  Seal.  ib. 

2.  Stat.  of  Ed.  3.  ccnjined  to  fuch  Officers  in  the  Execution 
of  their  Offices.  -  §  28. 

3.  And  to  killing  them.  §2$.     Not  merely  a  wounding,  ib. 
By  ftat.  3  H.  7.  c.  14.  compafling  to  kill  any  of  the 

King's  Houfehold  by  any  of  his  fvvorn  Servants, 
Felony.     Triable  by  a  peculiar  Jurifdidtion.  §  29. 

By 


Of  High  Treafon.  4* 

By  ftat.  9  Ann.  c.  i5.  afTiulting  a  Privy  Counfello* 
in  the  Execution  of  his  Office  Felony  without 
Clergy.  -  -  §  29. 

VIII.  High  Treafcn  in  refpeR  of  the  Coin.     §  30. 
See  more  in  Chapter  of  Offences  relating  to  the  Coin. 

JX.   In  refpetl  of  Papifls.  -  -     §31. 

See  more  in  the  lait  Chapter,  of  Offences  againft  Re- 
ligion, &c. 

X.  High  Treajbn  againft  the  Protcjlant  Succef- 
fion.  -  -  -  -  §32. 

By  flat,  i  Ann.  ft.  2.  c.  17.  Endeavouring  to  hinder  the 
Succeflion  by  any  Overt  Aft.  -  §  32. 

By  ftar.  6  Ann.  c.  7.  Malicioufly  affirming  the  fame  by 
writing  or  printing.  §32.  Or  that  Parliament  cannot 
bind  the  Succeffion  to  the  Crown,  ib.  Prxmunire 
to  affirm  the  fame  by  advifedfpeaking.  <v  32. 

Correfponding  with  Pretender's  fons.  -         §  32. 

Oaths  of  Allegiance  and  Supremacy  to  be  taken.      $32. 

1.    Seducing   or    attempting    to   f educe    others 
from  their   Allegiance   and   Obedience   to   the 
Crown.  -  -  •     §  33- 

If  within  a  Compaffing  of  the  King's  Death,  Treafon  by 
ftat.  25  Ed.  3.  -  £33 

Pretending  to  have  Power,  or  pracYifirig  to  abfolve  or 
withdraw  a  Subject  from  his  Allegiance;  or  from  the 
Proteftant  Religion,  for  that  intent,  to  the  Popifti 
Religion  ;  or  to  move  him  to  promife  Obedience  to 
any  foreign  Power ;  or  being  fo  abfolved  or  with- 
drawn, &c.  High  Treafon  by  ftat.  23  Eliz.  c.  i.  §  33. 
Aiders,  M-iintaiuers,  or  Concealers,  guilty  of  mifprifion 
cf  Treafon.  _  -  $  33« 

The  bare  Pretence  of  fuch  a  Power,  and  the  bare 
Endeavour  to  perfuade,  are  feveral  Offences. §  33. 
Fjikwcurivg  to  f educe   Sddiers  cr  Sailors  to  mutinous  or 
trciierons   P;-c£ri-es,    Felcny    vltk'.ui   Clergyy   by  J}at. 
3-  c-  ?C.  -  $  33. 

Tri.il  in  any  County.  -  '         §  33- 

Indiftmem  laying  Offence  in  the  Words  of  the  Aft 
fufficient.  .  *  •         $  33- 

XII.  Defer- 
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XII.  Defer  t ion  from  the  King's  Forces.          §  34- 

1.  Hoiv punijhable  by  the  Civil  Courts.  -          §34- 
Felony  by  flat,  i BH.  6.  c.  19.    7  H.  7.  c.  i.    3  H.  8. 

0.5.    2  &  3  Ed.  6.  c.  2.    5  Eliz.  c.  5.  f.  27.  §  34. 

Perfuading  Soldiers  to  defert,  Fine,   Imprifonment, 

and  Pillory,  by  flat,  i  Geo.  i.  c.  47.  Profecution 

within  6  Months.  -  §  34. 

2.  By  Courts  Martial.  -  -    •     §  34- 


Of  Accomplices  in  Treafon,  and  when  they  may 
be  put  on  their  Trials.         -          ~     §  3S» 

1.  General  Rule — all  are  Principals.        §  ',5. 

Exception  I .  as  to  Receivers  offuch  as  counterfeit  the  Seals 
and  Coin.     Dub.  -  V    .     ^  3S» 

Reafoning  on  the  Grounds  thereof.  -         §  35. 

What  conftitutes  a  Receiver.  -  -         §35* 

Aflifting  a  Traitor,  or  one  committed  for  Treafbti,  to 
efcape,  though  no  Efcape  be  made,  Tranfportation 
for  7  Years  by  flat.  16  Geo.  2.  c.  31.  §  35^ 

Exception  2.   where  the  Words  of  a  Statute  are  cotrfined  ta 
particular  Accomplices.  -  -          r  36. 

But  flill  it  includes  Refcuers,  &c.  by  necefiary  Impli- 
cation. -  -  §  3^« 

2.  Who  are  Accomplices.  -  "     §  37' 
Evidence  of,  acting  in  Concert.  §  36. 
After  Proof  of  Concert,  A£ts  of  one  bind  all.       §  38. 
Papers,  &c.  found  on  fome,  relating  to  the  fame  Con- 

fpiracy,  where  Evidence  againft  all.  §  38. 

Where  Evidence  of  Identity  of  a  particular  Publication 

not  material  againft  Accomplices.  §  38. 

3.  Diftinftion  upon  the  general  Rule  as  to  the 

Courfe  of  Trial.  -     §  .39. 

Inciters  to  comparing  the  King's  Death  triable  before 

the  A&ors.    §  39.     Aliter  in  Cafe  of  other  Treafons, 

in  their  Nature  derivative,     ib.      And  of  Receivers 

in  all  Cafes.  -  -  §  39- 

15  The 


Of  High  Treafon.  43 

Th«  Receiver  or  Affifter  after  the  Fa&  mud  be  proved 
to  have  known  the  Treafon.  §  39.  How  this 
Offence  confidered.  -  §  39. 

Refpecling  fuch  as  accidentally  join  others  in  cafe  of  a 
conftrutlive  levying  of  War.  -  §  39. 


Of  the  Trial  and  Regulations  thereon. 

Trial  of  Treafons  to  be  according  to  Common  Law  by  ftat. 
i  &  2  Ph.  &  Mar.  c.  10.  -  §  40. 

In  what  Place  committed,          -          -     §  40. 
In  England.    §  40.      Wales,   ib.      On  the  High  Seas. 
ib.      Foreign  Countries.     §  40,  41.      Colonies  and 
Dependencies.  §  41.     Ireland,  ib.    Scotland.     §  41. 

,  As  to  the  Mode  of  Trial ;  regulated  by  ftat. 
7  w-  3-  c •  3-  -     §  42- 

i.  To  what  Treafons  the  Regulations  extend.  §  43. 

To  Treafons  corrupting  the  Blood — as  well  thofe 
created  by  fubfequent  as  prior  Statutes — unlefs 
exprefsly  excepted  by  Statute — fuch  as  Petty  Trea- 
fon,  Treafons  relating  to  the  Coin  and  Seals  and 
Sign  Manual,  and  except  alfo  dire£t  Attempts  of 
bodily  Harm  to  the  King  by  ftat.  40  Geo.  3. 
c.  93.  -  §  43. 

ii.  Before  what  Tribunals  the  Benefit*  ofthejlat.  7  W.  3. 
may  be  claimed.  -  §  44« 

Before  the  ordinary  Courts  of  Juftice,  and  Houfe  of 
Peers — but  not  in  Cafe  of  Impeachments.       §44- 
iii.  Within  "what   Time  Profecutions  for  High  Treafon  to 
be  commenced.  -  -         §  45. 

Three  Years  after  Offence  committed.       -         §  45 
iv.   When  and  on  ivhat  Account  Objection  may  be  taken  to 
'want  of  Form  in  the  Indictment.  -          §  46. 

Before  Plea  pleaded.  §  46.  But  Judgment  may  ftill 
be  reverfed  on  Writ  of  Error  as  before  ftat.  7  W.  3. 
ib.  But  if  fufficient  be  alleged,  infignificant  or 
improper  Words  may  be  reje&ed  as  Surplufage.  ib. 
So  if  there  be  one  Overt  Aft  well  laid,  it  is  fuf- 
ficient if  proved.  -  -  $  46. 
V.  By  "what  Witnejjes  ind  Evidence  the  Indiclment  muft 
be fuf ported.  §47.  and pofl.  §  53.  bV.  63.  &c. 

vi.  To. 
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vi.  To  what  Privileges  Defendant  is  entitled  in  preparing 
'  for  and  making  his  Defence.          -  -          §  48, 

Counfel.  §  48.     Each  Prifoner  entitled  to  have  Two 
afligned  him.  ib.     When  afTigned.  §  51.     Copy  of 
Indictment.  §  48.     Copy  of  Panel,  and  Witnef- 
fes  for  the  Crown,  with  the  Profeffions  and  Places 
of  Abode  of  fuch  Jurors  and  Witnefles.  ib.     Each 
of  the  faid  Copies  to  be  delivered  to  the  Prifoner 
i  o  Days  before  Trial  by  flat.  7  Ann.  c.  2 1 .  f.  1 1 . 
Where  Panel — exhaufted  by  Challenges — Coux 
adjourned  to  give  Time  for  Copies  to  be  deliverec 
to  Prifoner.  ib.    Prifoner  not  entitled  to  Copies  or 
collateral  iffues.  ib.      How  Time  for    deliverin 
Copies  computed.  §  49.     What  fufficient  Copy  of 
Indictment.  §  50.     Too  late  to  object  to  infuffi. 
ciency  of  Copies  after  Plea.  ib.     What  fufficiei 
Copy  of  Panel,  ib.     No  Objection  to  delivery  be. 
fore  return  of  Precept,  ib.     Order  of  B.  R.  to  th< 
Sheriff  to  deliver  Lift  of  intended  Jurors  to  Pro- 
fecutor  for  the  Purpofe  of  fuch  Delivery,  ib.     M( 
tion  to  amend  Errors  in  Panel,  ib.     Objections  t( 
defcription  of  Jurors,  ib.     Courfe  of  Proceedin 
after  Bill  found  and  before  Trial.  $51.     Accefs 
to  Prifoner  by  Counfel  and  Agents,  ib.     Prifonei 
to  have  Procefs  againft  Witnefles,  and  their  Ex- 
amination on  Oath.  -  - 


Of  the  Indi&ment  and  Evidence — WitnefTes  an< 

Confeflion. 
i.  Indlftmtnt  and  Evidence.      -         ~     §  j 

i.  General  Words. 

What  general  Words  neceflary  in  Indictment.  § 
"  Traiteroufly,"  and  "  againft  the  Duty  of  De- 
"  fendant's  Allegiance." /'£.  Word  "  traiteroufiy' 
not  necefTary  to  be  charged  to  every  feparate  Ovei 
Act  of  the  fame  Species  of  Treafon  :  aliter  to  dif- 
ferent Species  of  Treafon.  ib.  By  what  Form  of 
Words  Overt  Acts  of  the  fame  Treafon  may  be 
coupled,  ib.  How  Indictment  quafhed  for  Infuf- 
ficiency,  -  ante  §  46. 

ii.  Particular 
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ii.  Particular  Trenfon  and  appropriate  Ovtrt  Acls. 

Particular  Treafon  mull  be  charged  in  the  Words 
of  Statute,  and  Overt  A£b  laid  as  Evidence  of  it. 
.  This  applies  particularly  to  compafling  the 
Death,  &c.  adhering  to  Enemies,  and  levying 
War.  ib.  General  Charge  of  levying  War,  &c. 
not  fufficient,  without  dating  how.  ib.  But  dating 
an  appearing  in  warlike  Array,  &c.  fufficient.  ib. 
Stat.  7  W.  3.  c.  3.  does  not  require  Overt  Act  to 
be  laid  where  not  neceffary  before. 

Particular  Overt  Acls  of  each  Treafon  dated  under 
refpective  Heads  of  fuch  Treafons.  ib.  Some 
Treafons  Overt  Acts  of  themfelves.  -  $  54. 

One  Species  of  Treafon  may  be  laid  and  proved  as 
Overt  Aft  of  another.  §  54.  But  femble  that 
Overt  Acts  can  only  be  given  in  Evidence  cf  par- 
ticular Treafons  under  which  laid.  -  §  54. 
iii.  Particular  Overt  Acls. 

Words.  555.  Not  fufficient  generally  in  themfelve* 
to  make  Treafon.  ib.  But  only  a  Mifprifion.  ib. 
unlefs  Words  of  Advice  or  Encouragement  to  kill 
the  King,  Sec.  ib.  But  Words  will  explain  en 
Overt  Acl  of  Treafon.  ib.  And  Confultation  to 
injure  or  depofe  the  King,  &c.  are  direct  Overt 
Acls  of  compafling,  &c.  ib.  Advifed  fpeaking 
againd  Protedant  Succeilion  a  Prxmunire  by  dat. 
4  Ann.  c.  8.  ib.  So  malicious  afTerting  a  legifla- 
tive  Power  in  Parliament  without  the  King,  by 
flat.  13  Car.  2.  c.  i.  ib.  Mere  vilifying  Words 
of  the  King  a  Mifprifion.  -  §  55- 

Writings.  §  56.  Particular  Malignity  of  them, 
Evidence  of  Treafon  though  not  publifhed,  when 
referable  to  any  treafonable  Defign  on  footj  aliter 
if  not  fo  connected,  ib.  But  Contents  themfelves, 
if  pubfifhed,  may  be  Evidence  of  Treafon.  §  56. 

Writings  in  Pofleflion  of  Accomplices  Evidence 
againd  ail  concerned  in  the  fame  Confpiracy.  $56. 

Where  Evidence  of  Identity  of  a  particular  Publica- 
tion not  material,  -  -  ante  §  38. 

Malicioufly  writing  againd  Protedant  Succeffion  a 

fubdantive  Treafon  by  ftar.  4  Ann.  c.  8. ;    fo  to 

write  agairrft  'Authority  of  Parliament  to  limit  the 

Crown.1  -  -  -  §  56". 

6  iv.   Certainty 
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iv.  Certainty  in  laying  and  proving  particular  Overt  Acts* 

Not  neceflary  to  lay  particular  Evidence  of  Overt 
Afts.  §  57.  Reafonable  Certainty  in  the  Charge 
fufficient.  ib.  No  Evidence  admiflible  of  Overt 
A£t  not  exprefsly  laid.  ib.  Aliter  if  it  prove  an- 
other Overt  Aft  laid.  ib.  Particular  Inftances  of 
fuch  Proof  admitted.  -  §57- 

Proof  of  other  Overt  A&s  not  laid,  tending  merely 
to  ftrengthen  Sufpicion,  not  admiflible.  $57. 
Inftances.  -  -  §  57. 

What  Certainty  fufficient  in  laying  and  proving 
Words  and  Writings.  §  58.  The  Subftance  fuf- 
ficient unlefs  the  Tenor  be  laid.  ib.  Copies,  where 
admiflible  and  how  proved,  ib.  Surplufage  may 
be  rejected.  -  -  -  § 

v.  Certainty  as  to  Time. 

Time  and  Place  not  material  to  be  ftri£Uy  proved 

laid.  -  -  -  -  §  6( 

vi.  Certainty  as  to  Place. 

Not  neceflary  to  be  ftri&ly  proved  as  laid.  $  60.     Bi 
fome  Overt  Acl  to  be  laid  and  proved  in  Counl 
where  trial  had.  §61.     What  fuflkient  Proof 
that  Refpect.  ib.      After  fuch  Evidence   Overt 
Afts  in  other  Counties  admiflible  to  prove  Overt 
A£b  laid.  ib.     Though  all  the  Overt  Ads  be  laid 
in  the  fame  County.  -  £  61. 

yii.  Accomplices  and  Receivers,  hoiv  to  be  charged.         §  62. 

Accomplices  to  be  charged  as  Principals.  §  62.  Re- 
ceivers chargeable  fpecially  with  the  Receipt.  §  62. 

WitneJ/es ;    Two  nccejjary  to  prove  Treafon  in 
general.  -  -  -     §  63. 

I.  In  •what  Treafons. 

High  Treafon,  Petty  Treafon,  and  Mifprifion  of 
Treafon,  by  ftat.  i  Ed.  6.  c.  12.  §63.  The  fame 
by  ftat.  5  &  6  Ed.  6.  c.  1 1.  unlefs  Party  arraigned 
confefs.  ib.  By  ftat.  I  &  2  Ph.  &  M.  c.  10.  Trial 
forTreafons  to  be  according  to  Common  Law.  §  63. 
By  ftat.  i  &  2  Ph.  &  M.  c.  1 1 .  Treafons  in  im- 
pairing or  counterfeiting  current  Coin  to  be  in- 
di&ed  and  tried  as  before  i  Ed.  6.  ib.  By  flat. 
7  W.  3.  c.  3.  Treafons  corrupting  the  Blood,  and 
Mifprifions  of  fuch,  to  be  proved  by  two  Witneflei, 

unlefs 
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unlefs  the  Party  arraigned,  in  open  Court,  confefs 
the  fame.  §63.  At  Common  Law  one  Witnefs 
fufficient.  §  64.  By  the  faid  Statutes  two  neceflary 
in  all  Treafons  except  thofe  relating  to  the  Coin 
(as  well  created  by  Statutes  fubfequent  as  prior) 
and  Seals,  and  Sign  Manual,  and  alfo  except  the 
particular  Treafons  againft  the  Life  or  Perfon  of 
the'King  included  in  the  ftat.  40  Geo.  3.  c.  93.  §  64. 

2.  Tivo  Witnejjes  are  necejjary  before  t&e  Grand  Jury  as 

•well  as  on  the  Trial  in  Court.  §  64. 

3.  To  what  Fa&s.  -  -  §  65. 
One  Witnefs  to  one  Overt  A&,  and  another  to  an- 
other Overt  Aft  of  the  fame  Species  of  Treafon, 
fufficient.  §65.  Though  in  different  Counties.  §65. 

Collateral  Facts  proveable  by  one  Witnefs.    §65. 
Inftances.  ib. 

ConfeJJion. 

What  kind  excludes  the  Neceffity  of  proving  the  Treafon 
by  two  Witnefles.  §  66.  Confeffion  or  Plea  of 
Guilty  upon  Arraignment  in  open  Court,  ib.  Va- 
riety of  Opinions  whether  other  Evidence  of  Con- 
feffion be  fufficient  per  fe  to  convict  :  Semble  it  is 
if  proved  by  two  Witnefles.  -  §  66 

Standing  Mute. 

Amounts  to  a  Conviclion.  -  -  §  67. 

Excluded  Benefits  of  flat.  7  W-  3-  c.  3.        -         §  67. 

Clergy. 

None  allowed  in  Treafon,  either  by  Exception  in  ftat. 
de  clero,  or  by  pofitive  Enactment.  -  §68. 

Outlawry. 

By  ftat.  5  &  <$  Ed.  6.  c.  n.  f.  7.  Outlawry  of  Perfons 
beyond  Sea  for  Treafon,  valid.  $  69.  Provifo,  faving 
Benefit  of  Trial  to  fuch  as  furrender  to  the  Chief 
Juftice  of  England,  &c.  within  a  Year  after,  ib. 
Perfons  in  cuftody  have  the  Benefit  of  fuch  Provifo. 
ib.  Benefits  of  Trial,  according  to  ftat.  7  W.  3. 
.c-3',  fayed  to  fuch  Perfons  by  f.  3.  of  that  ftatute.  $69, 

Judg- 


OfH/gb 
Judgment. 

1.  What  in  High  Treafon.  -          §  7°* 
For  Men.  §  70.     For  Women, 

Difference  in  Treafons  touching  the  Coin.  §  70, 

2.  Confequences  of  Judgment  and  Attainder.  70* 
j.  Corruption  of  Blood.    2.  Lofs  of  Dower.  3.  For- 
feiture to  the  King.     4.  Execution.  §  70; 

No  Forfeiture  without  Attainder,  except  on  Record 
made  by  C.  J.  on  Viewof  Body  of  one  killed  in 
Rebellion.  -  -  §  70. 


Of  High  T'rcafon,  and  other  incidental  Offence* 
immediately  againjl  the  Allegiance  due  to  the 
King* 

*  TJlGH  treafon,  which  by  the  very  term  denotes  treachery 

bfaieion.  or  breach  of  faith,    is  a  violation  of   the    allegiance 

1  ft!S'S,um' 10'   which  is  due  from  the  fubjecr,  to  the  king,  as  foverelgn  lord 

i\  Ulac.  Com. 75.  J  ' 

x  Haie,  86.  and  fupreme  magiitrate  of  the  ftate.  It  is,  as  Lord  Hale 
fays,  the  greateft  crime  againft  faith,  duty,  and  human 
fociety,  and  brings  with  it  the  molt  fatal  dangers  to  the 

Foft.  195.  government,  peace,  and  happinefs  of  the  nation;  The  life 
of  the  king,  who  is  the  head  of  the  body  politic,  and  the 
cement  of  the  focial  bond,  cannot,  in  the  ordinary  courfe 
of  things,  be  taken  away  by  treafonable  practices  withou 
involving  the  whole  nation  in  blood  and  confufion;  and 
confequently  every  ftroke  levelled  at  his  perfon  is  levelled  at 
the  public  tranquillity.  This  offence,  therefore,  which  in- 

Stiiti.  IT.  eludes  felony,  is  the  highefl  known  to  the  law,  and  fubjecls 

^  in1.  15.          offenders  to  the  Create  ft  ignominy  and  nunifhmerft:     It  is 

Dijlinguifbab  t 

from  Sedition.       diftinguifliablc  from  fedition,  which  is  now  underftood  in  a 
*      e' 77*     .•  more  general  ftrnfe,  and  extends  to  other  offences,  not  capi- 
tal, of  like  tendency,  but  without  any  actual  defign  againft 
the  king  in  contemplation ;  fuch  as  contempts  of  the  king 
and  his  government,  riotous  afiemblies  for  political  purpofes,' 
and  the  like:  and  therefore  a  charge  of  exciting  fedition,  or 
doing  any  thing  feditioufly,  does  not  amount  to  a  charge  of 
i  fliwk.  ch.  aj.  high  treafon.     But  all  fuch  contempts,  though  not  amount- 
ing 
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ing  to  high  treafon,  as  not  being  connected  with  any  actual     ch.  II.  §  i. 
defign  on  foot  againft  the  fafety  of  the  king,  are  yet  highly  ^ 

criminal,  and  punifhable  with  fine,  imprifonment,  and  fome- 
times  with  the  pillory.  Some  of  thefe  offences  I  fliall  have 
occailon  to  confider  in  treating  of  libels,  others  will  be 
mentioned  incidentally  in  the  courfe  of  the  prefent  inquiry. 
In  general,  it  is  fultkient  to  obferve,  that  all  con- 
temptuous, indecent,  or  malicious  obfervations  upon  his 
perfon  or  government,  whether  by  writing  or  fpeaking,  or 
by  tokens,  calculated  to  IcfTcm  him  in  the  efleem  of  his 
fubjects,  or  weaken  his  government,  or  to  raife  jc-aloufies 
of  him  amongft  the  people,  will  fall  under  the  notion  of 
feditious  acts,  as  well  as  all  direct  or  indirect  acts  or  threats 
calculated  to  overawe  his  meafures  or  difturb  the  courfe  of 
his  government,  not  amounting  to  overt  acts  of  high  trea- 
fon, or  otherwise  punifhable  b*  particular  ftatutes.  A  fc- 
cond  offence  of  this  fort  was,  by  a  late  temporary  a6r, 
?6  Geo.  q.  c.  7.  f.  2.,  made  punifhable  with  tranfportation  :  We  eltfter  «/ 

.  Ur.lamful  JfiuH* 

but  that  is  now  Ipent.  j/.tff  &c. 

There  are  befides  feme  other  offences  which,  though  not 

O 

amounting  to  high  treafon,  yet  being  direct:  violations  of  the 
duty  which  the  fubjecl  owes  immediately  to  hi3  fovereign, 
have  been  made  capital  or  fimple  felonies,  or  fubjecled  to 
the  penalties  of  a  pnsmunire,  according  to -their  feverai 
degrees.  Thefe  I  fhall  have  occafion  to  mention,  as  they 
occur  in  confederation  of  the  principal  fubjecl  with  which 
they  are  connected,  and  which  feems  properly  divifible  into 
Ihe  four  following  heads  of  inquiry  : 

1.  Whzt  is  Allegiance. 

2.  From  whom  it  is  required. 

3.  To  whom  it  is  due. 

4.  What  are  the  Breaches  of  it  which  amount  to  Hi^Ii 

Treafon  or  other  lefs  Offence. 

I.  What  is  Allegiance. 

Allegiance  is  that  obedience  and  fidelity  which  every  per-       Aihgitr.a. 
fon,  under  the  protection  of  the  laws  and  government,  owes,   '  I?ale>, s?-  67- 
in  return  for  that  protection,  to  the  perfon  of  the  king,  as  4  Bi«*  C«a.  74. 
the  fuprerhe  head  of  the  ft  ate,  and  difpenfer  of  thofs  laws 

E  and 


.oh.  ii.  $z.     and  that  government.     It  is  the  tie  which  binds  every  fub- 
pmet.   '     je&  to  De  true  ami  faithful   to  his  fovereign  liege  lord  the 
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:nt.     It  is  the  tie  which 
I  faithful  to  his  fovere 

king,    and   truth  and   faith  to  bear  of  life   and  limb  and 
Set  the  Ojth  of    earthly  honour ;  and  not  to  know  or  hear  of  any  ill  intended 

sli/tgiance.  .  • 

i  Hawk.  ch.  22.  him  without  defending  him  therefrom.     This  duty  of  alle- 
K  2'4'    .  glance  alfo  binds  all  ptrfons  to  ferve  the  king  faithfully  and 

diligently  in  their  feveral  ftations;  to  a  (lift  him  with  their 
advice  when  called  upon;  and  to  ferve  him  in  their  perfonr?, 
if  able,  in  defence  of  the  realm  againft  rebels  and  foreign 
invaders:  and  they  are  indictable  as  for  a  higrrmifdemeanor 
for  the  wilful  neglect  or  refufal  of  any  of  thefe  their  bounden 
duties.  The  fame  duty  binds  every  fubje£l  beyond  fea  to 
return  upon  the  king's  letters  for  that  purpofe,  or  to  refrain 
from  going  abroad,  upon  the  king's  pleafure  fo  exprefied 
cither  by  the  writ  of  ne  exeat  regnum,  or  under  the  great 
or  privy  feal  or  fignet,  or  by  proclamation ;  for  the  con- 
tempt of  which  he  is  indictable  at  common  law,  and  his 
Wale  61  101  ^anc^s  may  be  fei zed  till  his  return.  And  inafmuch  as  the 
Fort.  jb'9.  duties  and  obligations  of  the  king  towards  his  fubjedls 

arife  from  the  moment  that  he   is  inverted   with  the   regal 
character,  and  antecedent  to  his  coronation  oath,  which  is 
only    a   more  folemn  recognition  of  thofe  inherent  obliga- 
tions; fo  there  is  an  original,  implied,  and  virtual  allegiance 
which  the  fubjett  owes  to  the  fovereign  antecedent  to  any 
iH-awk.  ch.  17.  exprefs  oath  cr  engagement  to  that   effect ;  for  the  breach 
*"'  of  which,  at  an  age  of  difcretion,  he  is  amenable  to  juftice. 

Allegiance  is  diftinguifhed  into  natural  and  local)  which  leads 
to  the  fecond  head  of  inquiry. 

,  2.  From  whom  ^Allegiance  is  required. 

Natural  allegiance  is  that  which  is  due  from  every  man 

From  ivLom  al-          \       -     \  i  r    i       r      •  fr-t-i-ifi 

/•?;<«;«  (naturan  w"°  1S  born  a  mcni"er  01  the  iociety.  His  birth  in  the  Itate 
entitles  him  to  peculiar  privileges,  which  are,  with  great 

i  Mb.  Sum.  io.  propriety,  called  his  birth-right;  and  this  being  indefeafible 
the  allegiance  nrifing  out  of  it  is  equally  unalienable  :  it  i» 

Foft.  fo.  due  from  him  at  all  times  and  in  all  places.     Hence  the 

j  Hale,  68.  96.  .  n  .  ... 

ginft.  ii.    "       maxim  nemo  potert  exuere  patnam.     It  is  not  in  the  power 
j  fjawk.  ch.  17.  of  any  fiibjecT:  to  fliake  off  his  allegiance,  or  transfer  it  to 
any  foreign  prince  :  nor  can  any  foreign  prince,  by  employ- 
ing a  Bvitifh  fubjeft,  dilTolve  the  bond  of  allegiance  between 
that  fubjecl  and  the  crown.     Dr.  Stone,  an  Englishman, 

having 
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ruvirig  pifled  into  Spain,  and  there  fwofn  allegiance  to  that     CK-  II.  $  3. 

t  r-      i       i  •       L       t         'i         r      F'ta>  w£«r: 

crown,  afterwards  returned  to  England  in  the  character  or  a    i,giamce  is  d*e. 

public  rhiniller  from  the  Spanifh  King-,    and  entering  into  •«• 

treafonnble   praclicts   againft    Queen   Eliz-ibcth,   was  con-  Dr.  Stone's  cafe, 
denined  and  executed  for  high  treafon.     In  Townky's  cafe  Dy.  298.  a. 

his  cou:;fel  offered  to  (hew  ch.it  at  the  time  of  the  rebellion,  P|-  zf-  11*.*. 

F  •  3°- 
in  which  he  bore  a  part,  he  was  in  the  fervice  and  pay  of  Towr.iey's  cafy 

the  French  King;  and  fo  entitled,  as  they  infilled,  to  the  be-  p^Y'-. 

nefit  of  the  cartel  for  the  exchange  of  prifoners.     But  the 

court  declared  that  fuch  proof  was  inadmiffible.     In  truth 

it  was,  if  poffible,  a  great  aggravation  of  his  offence.     They 

farther  infilled  on  what  was  improperly  called  the  Capitula- 

tion  at  the  furrender  of  Carlifle  to  the  king's  forces.     In 

this  alfo  the  court  over-ruled  them  ;  it  being  no  fort  of  de- 

fence in  a  court  of  law:    though  to  prevent  mifconftruclion 

it  was  proved  that  the  rebels  were  exprefsly  rtferved  to  be 

dealt  with  according  to  the    king's  pleafure.     The    fame  ./Ensu  M'Do- 

dodrine  prevailed  in  the  cafe  of  ^Encas  Macdonald,  who,  "h 


though  a  native  of  Great  Britain,  had  refided  and  been  edu-  n-.ifli  r. 
cated  in  France  from  his  early  infancy^  and  afted  in  the  Foft.  '59. 
rebellion  of  174$,  under  a  commiffion  from  the  French 
King.  The  hardihip  of  his  cafe  was  much  prefledj  but  the 
court  faid,  that  it  Could  not  be  doubted  but  that  it  amounted 
to  high  treafon.  Lord  C.  J.  Lee,  in  directing  the  jury,  told 
them,  that  as  to  the  queftion,  Whether  or  not  the  prlfjner 
Were  a  native  cf  Great  Britain  ?  the  prefumption  in  ail  fuch 
cafes  was  againft  the  prifoner;  and  thit  where  he  put  his 
defence  on  that  iflue,  the  proof  of  his  birth  out  of  the  kind's 
dominions  lay  upon  him. 

The  rights  of  natural  born  fubjedls  are  extended  bv  the 
flat.  4  Geo.  2.  c.  21.  to  children  born  out  of  the  king's 
allegiance  of  natural  born  fathers;  and  by  the  ftar.  13  G.  3. 
c.  21.  to  the  children  of  fuch  children. 

Allegiance  is  due  as  well  from  the  hufband   of  a  queen  ^In"1.?" 
regnant  to  her  as  from  a  queen  confort  to  the  king.  io^  e"' 


It  is  a  high  contempt  at  common  law  to  refufe  taking  the  °J' 
6ath  of  allegiance,  which  all  laymen  above  the   age  of   12  **'*' 

years  are  bound  to  take  at  the  torn  or  court  leet.  I'Hawk.ch.  14. 

By  flat,  i  W.  &  M.c.  8.  f.  3.  ArchbiOiops,  bifhops,  and  I'W.»M.S.J. 
all  perfons  of  or  above  the  degree  of  a  baron,  arc  required  c<  s* 

Ea  to 
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ch.  ir.  §  5.     to  take  the  oaths  of  allegiance  and  fupremacy,  and  make  the 

f.rom  ivbom  Al-  .  .      ,  /-in          « 

legtantt  n  due.    declaration  againtl  traniubltantiation,  at  the  times  and  places 
*  mentioned.     And  for  omiffion  or  nfufal  thereof,  thefe,  and 

all  perfons  taking  any  office,  ecclefiaftical  or  civil,  are  fub- 
jetted  to  the  fame  penalties,  forfeitures,  and  difabilities,  as 
they  were  before  the  act,  (by  flat,  i  Eliz.  c.  T.  and  3  Jac.  I- 
«  •  0.4.  amounting  in  fome  cafes  to  prsemunire,  in  others  to 

forfeiture  of  the  office  and  difability  to  hold  any);  and  by 
f.  9.  all  other  perfons,  other  than  thofe  fpecifically  men- 
tioned, tefufing  the  faid  oaths  of  allegiance  and  fupremacy, 
on  tender  to  them  by  proper  magistrates,  fhall  be  committed 
by  fuch  magiftrates  for  three  months,  unlefs  they  pay  fuch 
fum,  not  exceeding  40$.,  as  fhail  be  required  by  the  fame : 
•and  if  they  refufe  again  at  the  end  of  three  months,  they 
{hall  be  imprifoned  fix  months,  or  pay  a  fum  not  above  lol. 
or  under  5!.,  and  alfo  find  fureties  for  their  good  behaviour 
and  appearance  at  the  next  affizes ;  where,  if  they  refufe  the 
faid  oath,  they  fhall  be  incapable  of  any  office,  and  continue 
bound  to  their  good  behaviour  until  they  take  the  oaths- 
The  oaths  are  alfo  required  to  be  taken  by  land  and  fea 
officers,  on  pain  of  difability  to  hold  their  employments. 

it.  2.  By  the  flat.  30  Car.  2.  ft.  2.  c.  i.  No  peer  or  member  of 
the  Houfe  of  Peers  fhall  vote  or  make  his  proxy,  or  fit  there 
during  any  debate,  and  no  member  of  the  Houfe  of  Com- 
mons  fhall  vote  or  fit  there  during  any  debate,  after  the 
fpeaker  is  chofen,  until  fuch  peer  or  member  fhall  take  the 
oaths  of  allegiance  and  fupremacy,  and  make  the  declaration 
agairrft  popery  in  the  manner  before  defcribed,  under  the 
penalties  there  mentioned. 

And  by  various  acts  perfons  entering  upon  certain  offices 
or  public  trufts  are  required,  under  high  pains  and  penalties, 
to  take  the  faid  oaths. 


O.ubs  by  Mem- 
bers of  Parlia- 
ment. 


Anfe,  chap.  i. 
f.  r9. 

Vide  ch.  i.  f.  19 


§4. 

Local  Alle- 
giance; from 
•whom  due. 
i  MS.  Sum.  10. 
Foft  1 83,  ,5. 
I  Hate,  59,  60. 
62.  92. 
3  Inft.  4. 
zlnft.  58. 
i  f-hwk.  ch.  17. 


Local  allegiance  is  that  which  is  due  from  a  foreigner 
during  his  refidence  here;  and  is  founded  in  the  protection 
he  enjoys  for  his  own  perfon,  his  family,  and  effects,  during 
the  time  of  that  refidence.  This  allegiance  ceafts  whenever 
he  withdraws  with  his  family  and  effects;  for  his  temporary 
protection  being  then  at  an  end,  the  duty  arifmg  from  it 
alfo  determines.  But  if  he  only  go  abroad  himfelf>  leaving 
his  family  and  effects  here  under  the  fame  prote&ion,  the 

duty 
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5;  and  if  he  commit  treafoo,  he  may  be 
DI  :  and  this  whether  his  own  fovereign  be 
at  enmity  or  at  peace  with  ours.     Therefore  if  he  aid  even 


duty  dill  continues;  and  if  he  commit  treafoo,  he  may  be     Ch.  n.  §4. 

...  .  i    i  •        »      i        i  •  F  •        i_     Lcfal  AHts.Mr.ct. 

pumflied  as  a  traitor  :  and  this  whether  his  own  fovereign  be  * 


_.  -         ,.  .     n...  ,.,      Dehmotte'scafe, 

his  own  countrymen  in  adts  or  purpotes  ot  hottuity,  while  o  B.  July  1781. 
he  is  refident  here-,  he  may  be  dealt  with  in  the  fame  manner.  S-  Pt 
The  above  rule  was  laid  down  by  all  the  judges  afiembled,  Foft.  i?£. 
at  the. queen's  command,  on  the  1 2th  January  1707.  It 
has  indeed  been  obferved,  that  the  judges,  in  that  refolution, 
laid  confiderable  (Irefs  on  the  queen's  declaration  of  war 
againft  France  and  Spain,  in  which  (he  exprefsly  took  under 
her  protection  the  perfons  and  eftates  of  the  fubjecls  of  thofe 
crowns  redding  here  and  demeaning  themfelves  dutifully, 
and  not  correfponding  with  the  enemy  :  for  by  that  declara- 
tion, fay  they,  thofe  aliens  were  put  upon  the  foot  of  aliens 
coming  here  by  licence  or  fafe  conduct,  and  were  enabled 
to  acquire  chattels,  and  maintain  actions  for  the  recovery  (Wd!sv.  \vi- 
and  protection  of  their  perfonal  rights  as  fully  as  aliens  amy.  ^ 
Yet  I  cannot  think  that  this  circumftance  efientially  altered 
the  cafe  ;  for  the  mere  fact  of  being  domiciled  here  dees  in 
itfelf  imply  an  allegiance  and  an  engagement  to  be  true  and 
faithful  to  the  government  by  which  fuch  domicile  is  pro- 
tected ;  and  at  any  rate  that  the  party  ihall  not  take  advan- 
tage of  this  indulgence  to  prejudice  the  (late  more  eaGly  and 
effectually.  This  latter  I  take  to  be  the  true  ground  upon 
which  an  alien  enemy,  domiciled  in  this  country,  may,  in 
found  reafon  and  juftice,  be  dealt  with  as  a  traitor  for  aiding 
or  adviiing  his  own  countrymen  in  acts  of  hoftilitv.  The  See  tlap.  tf  fer- 

re  i      n-    i  «•  i-  i  •  i        •        Jlr:1  caoaile  of 

cale  or  an   ambafiador  refuting  here  is  not  meant  to  be  in-  cwmi.'tir.g crimes. 
eluded  in  the  foregoing  obfervations  :  the  exception,  if  any, 
is  grounded  on  principles  of  policy  and  not  of  juftice.     But  Ld.Herife'scafe, 
an  alien  enemy,  not  domiciled  here,  taken  in  avowed  hof-  si"*-"- 

....  -n.il  i  •  .  .  I  Hale,  59.  04. 

tihties  ngamlt   the   king  or  his   government  is  no   traitor,  7Co.  6.  b.    ' 
though  leagutd  with  rebels  i  for  he  violates  no  trull  or  alle-  D£jLkfl| 
giance.  f.  6. 

On  the  trial  of  feveral  quakers  for  their  third  offence  upon  Ke1..  3?. 
the  ftat.  16  Car.  2.  an  act  for  fupprefling  feditious  conventi- 
cles, one  of  them  pleaded  that  he  was  an  alien  born  in  France, 
and  fo  not  within  the  penalty  of  the  acl,  which  is  levelled 
againft  every  perfon,  &c.  "  Ising  a  fttbjecl  of  this  realm ,-" 
but  this  was  over-ruled,  becaufe  as  long  as  he  lived  here 
under  the  king's  protection,  he  is  nfuljefl  of  the  realm,  and 

E  3  .  punithable 


Ch.II.  §4." 

tlt  nance 
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punifliable  for  tranfgreffing  its  laws:  butjt  was  admitted,, 
that  if  the  ftatute  had  faid,  being  a  natural  born  fubject,  &c< 
it  would  not  have  extended  to  him. 


$5- 


3.  3T0 


Allegiance  is  due. 


f  lance  is  due. 
Toft.  188. 
I  Hale,  10  1,  6. 
I  Hawk.  ch.  17. 
f.  19,  zo. 
4Blac.  Com.  76. 
Vide  j  Mar. 
ft.  3.  c.  i. 
3  Inft.  7,  8. 
Ante,  f.  3. 

Toft.  188   379. 

397>  398- 
31H-7.  c.  i. 
x  Hale,  60   10  r. 
ko4-  272,  &c. 
Sum.  iz. 
j  Hawk.  c.  17. 


4.Blae.  Com.  77. 
j  Hawk.  ch.  17. 
f.  II. 


See  i  Hale,  273 
the  cafe  of  tSie 
Lady  Jane  Gray, 


Sir  H.  Vane's 
,  15 


A  prince  or  princefs  fucceeding  to  the  crown  by  defcent 
or  by  the  previous  defignation  of  parliament,  is,  from  the 
moment  their  title  accrues,  a  king  to  all  intents  and  purpofes 
within  the  ftatute  of  treafons  (25  Ed.  3.  ft.  52.  after- 
mentioned)  antecedent  to  the  coronation,  which  does  not 
confer  but  pre-fuppofes  a  right.  But  a  titular  king,  as  the 
hufband  of  a  queen  regnant,  is  clearly  not  within  that  law, 
but  does  himfelf  owe  allegiance  to  the  queen. 

It  is  alfo  agreed  that  a  king  de  facto,  in  the  full  and  fole 
poflcffion  of  the  crown,  is  a  king  within  the  fame  ftatute 
of  Edward  3.  ;  and  that  any  other  perfon  out  of  pofieflion 
is  no  fuch  king,  be  his  pretenfions  what  they  may.  Mr. 
Juftice  Blackftone,  indeed,  feems  to  infinuate,  that  "  the 
pofTefllon  of  the  crown"  is  a  term  of  too  loofe  and  indiftinct 
a  fignification  ;  but  Hawkins  refers  it  to  the  king  in  whofe 
name  the  laws  are  adminiftered,  by  virtue  of  which,  liberty, 
life,  property,  and  all  other  advantages  of  government  are 
fecured  to  the  fubje£t;  which  is,  in  truth,  the  legitimate  and 
foljd  foundation  of  allegiance.  A  poflcffion  of  this  fort 
does  at  lead  imply  a  general  acquiefcence  on  the  part  of  the 
nation,  and  not  a  mere  forcible  pofT  ilion  of  the  external 
fymbols  of  royalty,  flagrante  bcllo.  But  when  Sir  Henry  Vane, 
to  an  indictment  for  levying  war  againfl  King  Ch.  2.,  jufti- 
ficd  that  all  that  he  had  done  was  by  authority  of  parliament, 
and  that  the  king  was  then  out  of  pofiefiion  of  the  kingdom, 
and  the  parliament  the  only  power  regnant-,  it  was  refolved, 
that  though  King  Charles  2cl.  was  in  fact  kept  from  the 
exercife  of  his  royal  authority  by  rebels,  yet  he  was  king 
both  de  facto  and  de  jure,  arid  that  all  the  acts  done  to 
keep  him  out  were  high  treafon.  The  latter  part  of  this 
refoiution  furnifhes  the  true  ground  of  the  judgment.  Sir 
II.  Vane  was  actively  inftrumental  in  preventing  the  king 
from  afluming  his  authority.  But  it  is  a  mifapplic.ition  of 
terms  to  fay  that  that  prince  was  king  de  facto  before  the 
peripd,  of  the  reitorauoi>«  iihculy  after  the  flat.  13  Car.  2. 

ft.  *. 
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ft.  2.  jc.  I.   was  pafied,  declaring  it  a   pnemunire  for  any     Ch.li.  §5. 
pertbn  to  aflVrt  malicioufly  and   advifcdly,  by  fpeaking  or  J*1-*. 

writing,  that  both  or  either  houfe  of  parliament  have  a 
legiflative  authority  without  the  king.  It  is  indeed  happy 
for  thofe  who  live  in  the  prefent  times,  under  a  known 
order  of  regal  fuccelTion,  fettled  by  the  controlling  autho- 
rity of  parliament,  which  has  put  all  thefe  queftions  out  of 
countenance.  By  the  flat,  i  W.  &  M.  ft.  2.  c.  2.  every  x  W.  &M.  ft. «. 
perfon  holding  communion  with  the  church  of  Rome,  or  c' "'  "9* 

r  rr  '  •  n.      •        •          i_       ,-r      i     i    P 

profefling  popery,  or  marrying  a  papm,  is  thereby  difabled  f' 

from  inheriting  or  poflcffing  the  .crown  of  tins  realm:  and  fr 

in  all  fuch  cafes  the  fubjects  are  abfolved  from  their  a'le- 

giance.     And  by  the  aft  of  fettlement  the  crown  is  limited  iz&,3w.  3. 

to  the  heirs  of  the  body  of  the  Princefs  Sophia,  EledUefs  c  *• 

and   Duchefs   Dowager    of   Hanover,    being    protettants.  ^  9ffat/exa:t' 

Thefe  acts  have  been  followed  by  others  tending  to  fecure 

this  fucceffion,  which  will  be  noticed  in  their  place.  Poftt  {  ,^ 

I  now  proceed  to  confider 

4.    What  Acls  in  Breach  of  Allegiance  amowit  to        §  6. 
High  Treafun  or  other  lefs  Offence  ; 

which  will  lead  me  to  the  confuleratiou  of  the  feveral  afts  Wbstartsamw.t 

of  parliament  declaratory  or  enaclive 'of  hbh  treafon,    or  r°  <"*'"<"* a/ 
'  eiletiMue, 

other  offences  of  the  fame  nature. 

The  firil  and  principal  of  thefe  is  the  ftat.  25  Ed.  3.  ft.  5.  Stctutt  cf  Tr;a. 
c.  2.,  emphatically  called  the  Statute  of  Treafons,  becaufe  f\  2C5  "' 3' 
it  reduced  and  fettled  all  treafons  which  were  before  very  Vide  '  Hale,  82. 
indefinite,  and  often  flretched  by  arbitrary  conftrudions,  to  A'UC'.  Com.  76 
certain  fpecific  heads  therein  declared.     This  flatute  being 
the  ftandard  of  high  treafon,  1  will  begin  by  fetting  it  out 
at  large: — It  is  thereby  declared  to  be  high  treafon, 

"  When  a  man  doth  compafs  or  imagine  the  death  of  our  „ ,  KJ      ft 
lord  the  king,  or  of  our  lady  his  queen,  or  of  their  elded  c. 2. 
fon  and  heir;  or  if  a  man  do  violate  the  king's  companion, 
or  the  king's  eldeft  daughter  unmarried,  or  the  wife  of  the 
king's  eldeft  fon  and  heir;  or  if  a  man  do  levy  war  againfl 
our  lord  the  king  in  his  realm  ;  or  be  adherent  to  the  king's 
enemies  in  his  realm,  giving  to  them  aid  and  comfort  in 
the  realm  or  elfewhere-,  and  thereof  be  proveably  (/.  e.  upon  (Foft.  ,  -  ) 
fufficient  proof)  attainted  of  open  deed  by  the  people. c>'f 
jheir  condition;  and  if  a  man  counterfeit  the  king's  great  or 

E  4  privy 
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What** '  B't  tl>  V*™^  ^a^  Or  *"5  money  »  an(*  ^  a  man  bring  falfe  money 

»f  Allegiance.      into  this  realm,  counterfeit  to  the  money  of  England,  as 

vx-..    '.'!    .'   the  money  called  Lulhburgh,  or  other  like  to  the  faid  money 

of  England,  knowing  the  money  to  be  falfe,  to  merchandize 

or  make  payment,  in  deceit  of  our  lord  the  king  and  his 

people  ;  and  if  a  man  flay  the  chancellor,  treafurer,  or  the 

king's  juftices  of  the  one  bench  or  the  other,  juftices  in  eyre, 

or  juftices  of  allize,  and  all  other  juftices  affigrjed  to  hear 

and  determine,  being  in  their  places  doing  their  offices." 

The  flatute  afterwards  proceeds  to  give  this  falutary 
caution,  "  Th.it  becaufe  many  other  like  cafes  of  treafon 
may  happen  in  time  to  come,  which  a  man  cannot  think 
nor  declare  at  this  prtfent  time,  it  is  accorded,  that  if  any 
other  cafe  fuppofed  treafon,  which  is  not  above  fpecified, 
doth  happen  before  any  juftices,  the  juftices  (hall  tarry  withr 
out  any  going  to  judgment  of  the  treafon  till  the  caufe  be 
fhewed  and  declared  before  the  king  and  his  parliament, 
whether  it  ought  to  be  judged  treafon  or  other  felony." 
}H»le,  308.  Th>8  fta-u.te  was  re-enforced,  and  again  made  the  only 

i  Hawk  ch.  17.  ftandard  of  treafon  by  the  flat,  i  Mar.  ft.  i,  c.  i.,  which 

f  2 

4 Bi'ac,  Com.  86.  abrogated  all  intermediate  arts  creating  new  treafons   or 
87m-  mifprifions  of  treafon:   fince  which  time,  however,  other 

1  Mar  ft.  i.  c.  I. 

jtd.e.c.  i».     treafons  have  been  added  by  various  Itatutes;  of  thefe  it  is 
f'  2<  only  neceffary  to  fet  forth  the  laft   in   this  place,  reserving 

die  reft  for  incidental  mention,  as  the  fubjeft  matters  of 
tfyem  occur. 

5  Gea.  3.  c.  7.  By  ftat,  36  Geo.  3.  c.  7.  "  If  any  perfon,  after  the  pafling 
of  this  a&,  during  the  natural  life  of  the  king,  and  until  the 
end  of  the  next  feflion  of  parliament  after  a  demife  of  the 
crown,  (hall,  within  the  realm  or  without,  compafs,  ima- 
gine, invent,  devife,  or  intend  death  or  deftrudion,  or  any 
bodily  harm  tending  to  death  or  deftruclion»  rnaim  or 
•wounding,  imprifonment  or  reftraint,  of  the  perfon  of  the 
king,  his  heirs  or  fuccefTors,  or  to  deprive  or  depofe  him  or 
»  them  from  the  ftyle,  honour,  or  kingly  name  pf  the  impe- 

rial crown  of  this  rea.lnn,  or  qf  any  other  of  his  majefty'$ 
dominions  or  countries ;  or  to  levy  war  againft  his  majefty, 
his  heirs  or  fucceflbrs  within  this  realm,  in  order  by  force  or 
constraint  to  compel  him  or  them  to  change  his  or  their  mea- 
fures  or  counfels,  or  in  order  to  put  any  force  or  conftraint 
fcpqn,  or  to  intimidate  or  oveuwe,  both  or  cither  houfes  of 

patliamcnt} 
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parliament;  or  to  move  or  ftir  any  foreigner  or  firanger     ch.  H.  §  6. 

,  .  ,  .  .  •    n.    >      Wkat  a  Breach 

with  force  to  invade  this  realm,  or  any  other  his  majeity  s  tf 
dominions,  or  countries,  under  the  obeifance  of  his  majelly, 
his  heirs  and  fucceflbrs  j  and  fuch  compaffings,  imagina- 
tions, inventions,  devices,  or  intentions,  or  any  of  them* 
{hall  exprefs,  utter,  or  declare,  by  publiming  any  printing 
or  writing,  or  by  any  overt  act  or  deed;  being  legally  con- 
victed thereof,  upon  the  oaths  of  two  lawful  and  credible 
witnefles,  upon  trial,  or  otherwife  convicted  or  attainted 
by  due  courfe  of  law,  then  every  fuch  offender  fhall  be 
deemed,  declared,  and  adjudged  to  be  a  traitor."  By  f.  5. 
the  benefit  of  the  acts  of  the  7  W.  3.  c.  3.  and  7  Ann.  c.  i  r. 
as  to  the  trial  is  referred. 

By  the  a£l  of  union  with  Scotland,  high  treafon  or  mif- 
priuon  of  treafon  in  England,  and  none  elfe,  (hall  be  high  ' 
treafon  or  mifprifion  of  treafon  in  Scotland.     Such  a  pro- 
vifion  was  not  neceflary  in  the  cafe  of  Ireland,  which  had  jrdarJ. 
the  fame  general  laws  as  Great  Britain  before   its  union  40  GW.  3. 
with  it  i  and  therefore  the  8th  article  of  the  union   with 
Ireland  only  provides  that  all  the  laws  in  force,  at  the  time 
of  the  union,  in  either  country  reflectively  (hall  remain, 
unlefs  afterwards  altered. 

Keeping  the  leading  ftatute  of  the  25  Ed.  3.  principally 
in  view,  that  and  the  reft  furnilh  altogether  the  following 
di(lin£l  heads  of  offence  : 

1.  The  Composing  er  imagining  the  Death  of  the  King.  DivTfat  cf  tit 

2.  Compaffing  or  imagining  the  Death  of  the  Queen)  or  the    "  J' 

eldejl  Son  end  Heir  of  the  King  and  Queen. 

3.  Violating  the  King's  Wife,  or  eldejl  Daughter  unmarried, 

or  the  Wife  of  his  eldift  Son  and  Heir. 

4.  Levying  War  againfl  the  King  in  his  Realm. 

5.  Adhering  to  the  King's  Enemies. 

[And  herein  of  the  inferior  Offence  of  enlifling  into 
foreign     Service,    done    without    any    treasonable 


6.  Counterfeiting  the  King's  Seals. 

7.  Killing  his  Officers. 

8.  Concerning  the  Coin. 

9.  Concerning  Papifts  and  the  Kings  Supremacy. 
jo.  Concerting  the  Succeffion  to  the  Grsivn. 

5  ii.  £>- 
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Ch.  If.  §7.       ii.   Seducing  or  attempting  to  feduce  others  from  their  Alle- 
Ocmfafagtr  -cgt 

imagining  tye  o 

K^g  i  Deaib.  [To  theft  IJJjall  addy  as  an  Offence  of  an  analogous 

•  "  Nature'] 

12.  Defertion  from  the  King's  Forces. 

I.  The  firft  kind  of  high  treafon  declared  by  the  ft.  25  Ed.  3.  is 

§  7.         "  Wa&t  a  Man  doth  compafs  or  imagine  the  Death 
of  our  Lord  the  King" 

Foftftoi^'/e!       *n  *his  fpecies  of  treafon  the  old  rule,  which  prevailed 
Kei.  8.  in   all  cafes  of  homicide,    quod  voluntas   reputabatur  pro 

i  Hale,  107,  8.    r   ~  .......  ...  - 

» Hawk.  ch.  17.  MCTOj  applies  m  its  lull  extent.     A  mere  imagination  or 
f-|-  the  heart,    if    any    open    or    overt    aft   be   done  towards 

effectuating  the  defign,  (without  which  it  cannot  pofiibly 
fall  under  any  judicial  cognizance,)  is  deemed  the  fame 
degree  of  guilt  as  if  carried  into  actual- execution.  But 
ftill  the  comparing  and  imagining  the  death  is  the  fubftan- 
tive  treafon;  and  the  indictment  mud  charge  in  the  ftri£l 
words  of  the  ftatute,  that  the  defendant  did  traiteroufly 
i  MS.  Sum.  ii.  compafs  and  imagine,  &c.y  and  then  charge  the  feveral  overt 
acts  as  the  means  and  evidence  by  which  the  traiterous 
intention  was  manifeftcd. 

Evident  »f  the        It  remains  then  to  be  (hewn  what  are  fufficient  overt  acts 
Comj>a/mgt  &c.  or  ie~ai  evidence  of  fuch  an   intention.     The   firft    fct   of 

AElital  kiu^g.  ..........  ,.        , 

Kei.8.  ads  is  where  the  king  s  hfe  is  immediately  aimed  at.     In 

Fort.  194.  tj^e      fe  Qf  t^e  reaicides  the  beheading  of  King  Charles  I. 

i  Hawk.  ch.  17.  ° 

f.  8.  was  laid  as  an  overt  act  of  comparing  his  death  ;  and   the 

perfon  fuppofcd  to  have  given  the  ftroke  was  convicted  on 

j  Hale, 41. 107.  the  fame  indictment.     Though  if  a  man.fhould,  by  mere 

i  Hawk.ckj.  17.  mjfchance  or  without  any  evil  defign,  involuntarily  hurt  or 

even  kill  the  king,  it  would  not  be  treafon  :  as  when  Walter 

,  Tyrrel,    aiming  at  a  deer,    killed  William  Rufus   by  the 

glancing  of  the  arrow  from  a  tree. 

Psft-afinp  means       So  the  providing  weapons,  ammunition,  or  any  other 
of  death.  means  of  accomplifhing  or  procuring  his  death,  in  order  to 

IMS.  Sum.  13.  efFeftuate  that  intent,  or  the  fending  letters,  or  aflembling 

j  Hjle,  1 09. 1 19.  ~  " 

4  Biac.  Com  79.  for  that  purpofe,  is  evidence  of  high  treaion  under  this 

Charnock'scaie,   ,  ,        r  .-,       n    . 

i  St.  Tr.  130.    branch  of  the  ftatute. 
4  St.    Tr.    562.  Sa!k.  631. 

Crthhanon.  A  bare   confulting  with   others  how   to  kill    the  king, 

i _ MS.  sum.  17.  though. nothing  elfe  be  done,  and  though  the  confpirators 

' I2S'  da 
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do  not  then  determine  upon  any  fcheme  for  that  purpofe,  or     Ch.  II.  §7. 
do  not  agree  in  their  refolution,  is  an  overt  act  of  the  fame  C*Wffi*g,&t' 

&  '  ttt  King  i  D-:jtb. 

treafon.     If  a  perfon  be   prefent  at  only  one  fuch  confalt-      Cvxjutiatio*. 
ation  and  conceal  it,  having  had  a  previous  knowledge  of  the  • 

defign  of  the  meeting,  it  is  evidence  to  be  left  to  a  jury  of  ^''"y  "'*'  « 
kis  aiTent  to  the  defign,  though  he  neither  did  nor  Cud  any  4  Mod.  395. 
thing  at  fuch  confutation  ;  but  if  he  had  no  fuch  previous  |^e|'    \  'Cjv'  I4" 
knowledge,  as  if  he  fell  into  the  company  by  accident  or  upon  4  ^»c-Com.  79. 
•ome  indifferent  occaflon,  a  bare  concealment   without   an  Rookwood's 
cxprefs  aflent  is  only  mifprifion   of  treafon.     But  if   he   be  "^,46:.  Tr. 
prefcnt  at   more  than   one   fuch  confui  cation,    and  do  not  Somerviiie's 
dificnr  or  make  a  difcovery,  it  is  (hong  evidence   of  a  (Tent.  C3f?'1  iAnd-I°6« 

i  Hawk.  ch.  20. 

And  an  aflent  to  any  overtures  for  that  purpofe  is  a  plain  f.  i,  3. 
overt  act  of  comparing  the  king's  death,  in  like  manner  as  VliT  F0?-  M'lfft- 
any  advice,   perfuafion,   or  command,  to  incite,   encourage,  SirE.  Di^by's 
or  procure  others  to  make  an  attempt  agaiotl  his  perfon.v      ^!»  ?er^°£* 

wood's  cafe,  4  St.  Tr.  690,  z.    MS.  Tracy,  ii.     Kel.  iz; 

The  next  head  of  overt  ads  of  the  fame  frecies  of  treafon          §  8. 
relates  to  depofine  or  taking  pofTeilion  of  the  kine's  perfon>  Dif^"gorraini 

,  .   ,      ,  •  r     11     •  •  ''  tbe 

which  the  common  experience  or  all  times  and  nations  has  king  fr  gtvem- 
fhewn  to  be  the  mcft  probable  prelude  to  his  death.     And  *""/; 

i  MS.  Sum.  13. 

therefore   it  is  laid  do-.vn  by  our  writers  that  the  conflruc-  Foft  i9,-. 
tion  of  this  fpecies  of  treafon  extends  to  every   wilful  and  f  ^    it)ch'17* 
deliberate  act   or  attempt  whereby  the  king's  perfon  may  3  Inft-  im- 
probably  be    endangered,  or  fuch   as  cannot  he   executed  *H^  LcJir","'' 
without   the  apparent  peril  thereof.     Accordingly,  entering  i".  1-1,122. 
into   meafures  for  depofing   or    impriibning   him,    or    for  Kd.  -,'  "'  iVj'C* 
forcibly  taking  his  p^rfon  into  the  power  of  the  coufpirators,  Sum-  '  r- 

,    ,  -  r  .    ,  .  Parkins'  cafe, 

or  to  compel  him  by  rorce  to  yield  to  certun  demands,  or  4.  tt.  Tr.  651. 
to  remove  evil  councilors,  and  all  fuch  other  like  notorious  V"al',°f  theR*be! 
2c"ls  done  or  confpired  to  be  done  againft  his  perfon  or  regal  6St     T.  i.  i'c. 


government,  may  be  alleged  as  overt  atls  of  comparing  his 
death;  they  have  a  manifeft  tendency  to  that  fatal  iffue. 

The  Earl  of  Kill-x  intending  to  go  to  the  court,  where  the  Cafe  of  the  Lords 
queen  was,  and  t.ike  her  into  his  power,  and  to  remove  feme   l":iltrXand  ipuch- 

.  .  amp:o.i,  Hil. 

of  her  council,  and  having  for  that  end  aflembled  a  multitude  43  tuz.  3  inft. 
of  people,  it   was  deemed  an  overt  act  of  computfing   the  )2Hd!e  tlot.^ 
queen's  death  ;  although,  as  the  cafe   is  reported  in  Moor,  Kei.  76. 
he  did  not  intend  any  corporal  hurt  to  her.     And  this  being  ;  u°r>  6"' 
rebellion  i;i  EiTex,  the  adherence  of  the  Earl  of  Southampton 
to  him  in  that  aft  was  alfo   adjudgtd  treafon;  though  the 

latter 
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ch.  IT.  §  8.     latter  did  not  know  of  any  other  purpofe   than  a  private 

quarrel  which  Effex  had  with  fome  of  the  queen's  fervants. 
So  it  is  faid  that  thofe  alfo  were  traitors  who  went  with 
EiTex  to  London,  whether  or  not  they  knew  of  his  intent, 
and  though  they  departed  upon  the  proclamation. 


*»d        The  indictment  in  the  cafes  of  Hardy.  Home  Tooke,  and 

fubvertin?  far-  «  •  '  «  ,• 

foment.    '          others,  charged  as  overt  acts  of  compainng  the  king's  death  ; 


feveral  prifoners,  together  with  others,  confpired 
md  others,  o.B.  to  procure  a  convention  to  be  affembled,  with  intent  that 
the  perfons  afiembled  thereat  fhould,  without  the  authority 
of  parliament,  fubvert  and  alter  the  legiflature  and  govern- 
ment of  the  country,  and  depofe  the  king.  That  the  con- 
fpirators  wrote  and  published  pamphlets,  letters,  refolutions, 
and  addreiTes,  containing  incitements  to  induce  the  king's 
fubje&s  to  lend  delegates  to  conftitute  fuch  convention- 
That  they  met  and  confulted  concerning  the  afiembling  of 
fuch  convention,  and  the  means  by  which  the  king's  fub- 
je£ls  might  be  induced  to  fend  delegates  to  conftitute  the 
fame.  That  they  caufed  arms  and  other  weapons  to  be 
provided  for  the  purpofe  of  arming  the  king's  fubje&s,  to 
the  intent  that  they  might  oppofe  the  king  in  the  due  exer- 
cife  of  his  lawful  power  and  authority  in  the  execution  of 
the  laws,  and  might  fubvert  and  alter,  without,  and  in 
defiance  of  the  authority,  and  againfl  the  will  of  the  par- 
liament, the  legiflature  and  government,  and  depofe  and 
No*.  1794.  aflift  in  depofing  the  king.  The  Lord  C.  J.  Eyre,  in  fum- 
ming  up  to  the  jury  on  Tooke's  trial,  faid,  that  it  could 
not  be  denied  that  he  who  meant  to  depofe  the  king 
compared  and  imagined  his  death.  It  was  a  prefump- 
tion  of  faft,  arifing  from  finding  an  intention  to  depofe, 
to  undeniable,  that  the  law  had  adopted  it  and  made  it  a 
prefumption  of  law.  It  had  been  fo  fettled  for  centu- 
ries. That  if  the  prifoner  had  been  concerned  in  a  plan  to 
eftablifh  a  convention  to  ufurp  the  powers  of  government 
and  depofe  the  king,  it  did  not  fignify  to  what  extent  the 
powers  of  government  were  to  be  ufurped.  All  the 
danger  to  the  perfon  of  the  king  would  follow,  he  being 
bound  to  fupport  the  government  and  refift  the  ufurpaiion 
at  all  hazards.  That  there  was  a  great  diftindlion  between 
a  refiiUuce  to  the  execution  of  the  laws  and  an  affumption 
of  the  powers  of  government.  The  material  confider- 

atlooi 
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ation,  therefore,  for  the  Jury  was,  for  what  purpofe  the     ch-  1T-  §8« 

t  •  tf  c        M-  L-    u     CmfJiJl',^.  ^c. 

convention  was  to  be  nolden,  in  the  deugn  or  calling  which  ttufGmgs Death. 
the  prifoner  had  participated  ;  and  that  was  a  matter  of  fact.  • 

That  the  avowed  intention  of  it  being  to  obtain  a  reform  in 
the  reprefentation  of  the  commons'  houfe  of  parliament,  it 
lay  upon  the  profecutor  to  prove  that  that  was  not  fo  ;  and 
the  profecutor  had  undertaken  to  prove  that  that  was  a  mere 
pretext,  and  that  the  real  object  and  tendency  of  it  was  that 
charged  in  the  indictment,  which  was  for  the  jury  to  deter- 
mine. 

Several  publications  having  been  given  in  evidence  S.  C. 
on  the  trial,  on  the  part  of  the  crown,  containing  republican 
doctrines  and  opinions,  which  had  been  patronifed,  and  the 
<Hftribution  of  them  promoted,  by  the  prifoners,  during  the 
period  afligned  in  the  indictment  for  the  exiftence  of  the 
confpiracy  ;  and  fuch  evidence  having  been  relied  on,  to 
(hew  that  the  notion  of  a  reform  in  parliament,  which  the 
prifoners  were  expected  to  fct  up  in  their  defence,  was  a 
mere  pretext  to  cover  a  revolution  of  the  government  and  a 
depofition  of  the  king :  to  rebut  fuch  conclufions  on  the 
part  of  the  prifoner,  Mr.  Tooke,  a  bock  written  by  him, 
intitled  a  letter  to  Mr.  Dunning  (the  late  Lord  Athburton,) 
on  the  fubject  of  parliamentary  reform,  and  expreffive  of  his 
veneration  for  the  king  and  conditution,  was  offered  in  evi- 
dence. To  this  the  Attorney-general  objected  ;  contending 
that  what  the  prifoner  had  written,  faid,  or  publifhcd,  at 
any  time  antecedent  to  the  period  of  the  confpiracy  with 
which  he  was  charged,  was  not  evidence.  That  the  book 
had  no  relation  to  the  particular  tranfadlion  :  and  as  well 
might  any  writer  on  the  crown  law  give  in  evidence  that  he 
liad  written  againft  robbery,  if  he  were  indicted  for  that 
crime  :  and  that  whatever  the  prifoner's  opinions  were  then, 
he  might  have  afterwards  altered  them.  The  counfel  for 
the  prifoner  inlifted  on  its  being  evidence  to  fhew  the  mind 
of  the  prifoner,  and  that  he  could  not  have  in  view  what 
was  imputed  to  him  by  the  indictment.  That,  as  a  book 
written  by  him  in  favour  of  a  republic  would  be  evidence 
againft  him,  this  mud  e  converfo  be  evidence  for  him.  That 
in  cafe  of  murder  it  was  competent  to  prove  the  defendant  a 
man  of  humanity,  and  in  crimes  of  another  fort  to  prove  him 
a  man  of  a  chafte  and  virtuous  life.  That  in  Lord  RuiTell's 
cafe,  Dr.  Tillotfon  gave  evidence  of  his  moral  and  religious 

habits. 
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Ch.  II.  §  8.     habits.     Lord  C.^f.  Eyre  faid,  he  doubted  If  the  book  could 


,  &c.    be  received  in  evidence  on  the  ground  of  general  character  ; 

the  King^s  Death.  .  . 

^j,..,^.^^  _^  tnat  Jt  was  a  particular  aa  ;  and  it  was  not  competent  in 
giving  evidence  of  character  to  prove  particular  inftances, 
but  only  the  general  refult  of  them  ;  fuch  as  had  been  given 
in  evidence  in  Hardy's  cafe,  of  loyalty  and  attachment  to 
the  king.  That  the  queftion  was  not  whether  this  book  had 
a  reference  to  the  confpiracy  charged,  but  whether  it  had 
not  reference  to  the  proof  given  in  fupporc  of  the  charge  i 
and  he  thought  it  evidence  to  rebut  the  idea  that  the  reform 
of  parliament  was  a  pretence  made  by  the  prifoner,  and  that 
his  real  object  was  to  overturn  the  government.  The  book 
was  accordingly  received  in  evidence  by  the  court.  It  was 
printed  in  1782  ;  ami  refuted  the  idea  that  every  man  was 
entitled  to  an  equal  (hare  in  the  government  of  the  country  ; 
and  was  in  commendation  of  the  regal  and  ariftocratic  part* 
of  the  conftitution* 

56  Ceo.  3.  c.  7.  By  the  flat.  36  G.  3.  c.  7.  before  mentioned,  tne  com- 
to*f  effing  tolny  pafljng  to  ievy  war  againft  the  king,  in  order  to  put  any 

Ante,  p.  s§.  force  or  conftraint  upon,  or  to  intimidate  or  overawe  both 
or  either  houfe  of  parliament,  is  made  a  fubftantive  treafon 
during  the  king's  life. 

§  9.  An  offence,  though  it  fall  under  one  branch  of  the  flat. 

Levying  a*j  con-  Of  Ej.  3.  as  a  fpecific  treafon,  may  alfo  come  within  the 

Jutting  l»  levy 

war.  construction  and  be  deemed  an  overt  act  of  another  ;  though 

F<!ftS'i  ^"V  I3'  Lord  Coke  thought  otherwife.  Thus  the  levying  war  againfi 
an.  3  inft.  14.  the  king  may  be  laid  as  an  overt  adl  of  compafling  his  death  ; 
f.  I™MS.  Bur-  a"d  f°  is  a  treafonable  correfpondence  with  the  enemy  j  or 
net-  raifing  troops  for  his  fervice  ;  though  fuch  a£ts  more  natu- 

131.144,5.148!  rally  fall  within  ihe  claufe  of  adhering  to  the  king's  enemies* 
l>r  St°gie?cafe>  But  further,  the  bare  confulting  or  conTpiring  to  levy  war, 
Harding'scafe,  though  not  within  the  latter  branch  at  all,  is  an  overt  acl:  of 
PrTenT's'dfe5'  compafling  the  king's  death  ;  for  fuch  afls  have  a  tendency, 
4  St.  Tr.  599.  though  not  fo  immediate,  to  the  fame  end.  Lord  Hale  in- 
6  s^TrVi's  deed  in  his  fummary,  fpeaking  of  this  head  of  treafon,  fays, 
Kei.  20,  i.  it  confpiring  to  levy  war  is  no  overt  aft,  unlefs  levied,  be- 
caufe  it  relates  to  a  diftincl:  treafon."  This  dodrine  is 
i  MS.  Sum.  13.  true»  if  confined  to  a  conftructive  levying  of  war,  fuch  as 
Foft.  i97.  211.  to  pull  down  inclofures,  to  lower  the  markets,  or  the  like; 

i  j  7  * 

j^t'  but  the  reafon  afligned  is  a  bad  one  ;  for  the  levying  war" 

againft  the  king  is  not  in  all  cafes  a  diftincl  treafon.     If  a 
war  be  levied  againft  his  perfon,  it  will  equally  fall  within 

this 
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this  branch  of  treafon  as  an  overt  aft  of  compaffing  his  death.      Ch  II. 
And  Lord  Hale  himfclf  appears  to  have  altered  his  opinion. 
The  fame  distinction  appears  to  have  been  taken  by  Lord 


Holt  in  Sir  John  Friend's  cafe,  which  he  faid  had  been  holden   i  Hal?,  119. 
to  be  hw  at  all  times  ;  that,  if  the  defign  be  to  kill,  depofe,  ^"|  ^Vacr,  14. 

or  imorifon  the  kin?,  and  as  the  means  to  effect  this  the  Friend's  cjfe, 

'  ,  L-     •  r  t.  4  St.  Tr.  6x5, -5. 

confpirators  agree  to  levy  war,  this  is  treaion,  though  no 

war  be  levied  ;  for  the  cor.fultation  for  any  fuch  purpofe  is 
an  overt  act  proving  the  compaffing  the  king's  death.     But, 
under  the  act  of  the  36  Geo.  3.,  the  mere  compafling  to  levy  Ante,  p.  56. 
war,  in  order  to  conftrain  the  king,  is  a  fubftantive  treafon. 
So  the  entering  into  meafures,  in  concert  with  foreigners 
and  others,  for  invading  the  kingdom,  a  treafon  of  fignal 
enormity;  or  going  into  a  foreign  country!  or  even  pnr-  anrt'e  "n.e^c*s' 
pofing  to  go  there  to  that  end,  and  taking  any  fteps  in  order  Park\r.'i  cafe, 
thereto,  will  fall  under  the  fame  conftruclion.     And,  in-  Lorj  prrf*ftoi-$ 
deed,  unlefs  the  powers  fo  incited  happen  then  to  be  actually  c*le> infr** 
at  Wc'.r  with  us,  the  offence  will  not  fall  within  any  other  poft. 
branch  of  the  ftatute  of  treafons  than  that  of  compaffing  the 
king's  death;  though  this  is  alfo  provided  for  by  the  flat. 
36  Geo.  3.  during  the  king's  life.    For  by  that  act  the  com-  Ant?,  p.  56. 
paffing,  &c.  "  to  move  or  ftir  any  foreigner  or  ftranger  with 
force  to  invade  this  realm,  or  any  other  his  majefty's  domi- 
nions or  countries  under  his  obeifance,  is  made  a  fubftantive 
treafon."     Lord  Prefton,  with  fome  others,  were  indicted  L<\rd  Pie'lon's 
upon  this  branch  of  the  ftatute  of  Ed.  3.,  as  well  as  en  that  409',  &c.  448*. 
of  adhering  to   the   king's  enemies ;    and  the  compofing, 
procuring,    and   fecreting  treafonable  papers ;    and  taking 
boat,  in  order  to  go  on  board  the  veflel  which  wns  to  carry 
them  to  France  ;    and  carrying  the  papers  with  them,  in 
order  to  be  ufed  there  for  the  treafonable  purpofes  charged 
in  the  indictment,  were  proved  as  overt  afts  of  both  fpecies 
of  treafon.     The  like  courfe  was  taken  in  Stone's  cafe  upon  Stone's  cafe,  roft. 
a  trial  at  bar. 

Lord  Hale,  fpeaking   of  a  conftructive  levying  of  war,  gy etmBnai-oi 
fays,  that  fuch  mav  in  procefs  of  time  rife  into  a  direct  war  k+j^tflB"* 

I  Hiiif      l 1  7  • 

againft  the  king;  as  if  the  king  fend  his  forces  to  fupprefs  poft.  f.  17. 
them,  and  they  fight  the  king's  forces ;    and  then  it  may  be 
an  over-  act  to  prove  the  comp.-iffing  of  the  king's  death. 
I  do  not  know  that   this  p  .jut,  t'rit  a  mere   conftructive 
;  of  war  is  evidence  of  comparting  the  king's  death, 
:ms  directly  in  judgment.     It  was  not  fo  confi- 

der:d 


Ch.  II.  §  9. 

Comfafftng,  &c. 
the  King's  Death. 

Cotton's  cafe, 
Kel.73- 

Cafe  of  Uamaree 
and  Purchafe, 
'8  St.  Tr  218. 
*68.  447.  285. 
390. 

Toft.  213. 
a  Hale,  14$. 


10. 


Cotnpajfing  the 
Death  of  the 
Queen  or  eldift 
Son  and  Heir, 
a5Ed.  3.  ft.  5. 
c.  i. 

1  Hale,  124. 
3Inft.  8. 
I  MS.  Sum. 

9.   12. 

i  Hale,i25,6.  9, 
3  Inlt.  8,  9. 
Sum.  12. 


Ante,  p.  56. 
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dered  by  any  of  the  judges  in  Cotton's  cafe  j  and  the  poini 
could  not  arife  on  the  trials  of  Damaree  and  Purchafe,  who 
were  feverally  convidted  upon  a  conftru£live  charge  of  levy- 
ing war  only  ;  there  being  no  count  for  compafiing  the 
queen's  dtath.  It  muft,  however,  be  admitted,  that  the 
object  of  a  great  rio:  or  infurredlion,  comparatively  trivial 
in  its  origin,  may  fo  far  vary  by  its  fuccefs,  continuance, 
or  other  circumftances,  as  to  aflame  a  decided  tone  of  re- 
fiftance  to  the  perfon  of  the  king  and  his  government,  and 
fo  become  an  overt  act  of  compafling  his  death.  For  it  is 
a  kind  of  natural  or  neceffary  confequence,  Lord  Hale  ob- 
ferves,  that  he  who  attempts  to  fubdue  the  king  cannot 
intend  lefs  than  his  death  ;  and  fuch,  he  adds,  has  always 
been  the  miferable  confequence  of  fuch  a  conqueft. 

II.  It  is  further  declared  to  be  high  treafon  by  flat. 
25  Ed.  3. 

"  When  a  Man  doth  compafs  or  imagine  the  Death 
of  our  Lady,  his  (the  King's}  Queen ,  or  of  their 
eldejl  Son  and  Heir" 

"  The  queen"  means  the  queen  confort  or  wife  of  the  king^ 
and  extends  to  a  wife  de  fa£to  during  the  coverture,  and  unti 
a  divorce.  But  after  a  divorce,  though  it  be  only  a  menfa  e 
thoro,  (he  is  not  within  the  ftatute  ;  although  Lord  Hale  doe 
not  extend  the  exclufion  further  than  a  divorce  a  vincul 
matrimonii.  But  certainly  a  queen  dowager,  namely,  a  quec 
after  the  death  of  her  hufband,  is  not  within  the  acl:. 

"  Their  eldeft  fon  and  heir"  extends  to  a  fecorid  born 
fon,  after  the  death  of  the  elder,  and  the  like  of  the  reft ; 
and  notwithftanding  the  king  mould  have  married  a  fecond 
wife,  and  fo  the  fon  ftiould  not  be  their  eldeft  fon,  but  only 
the  king's  fon.  In  like  manner  the  eldeft  fon  of  a  queert 
regnant  is  within  the  aft.  Lord  Hale  alfo  inclines  to  think 
that  the  description  may  extend  to  a  grandfon  (being  heir 
apparent  after  the  death  of  his  father),  though  he  concludes 
that  it  is  moft  fit  to  be  firft  decided  by  parliament,  accord* 
ing  to  the  caution  given  in  the  ftatute  of  the  25  Ed.  3.  But 
a  collateral  heir  apparent  is  certainly  not  within  the  aft  ;  nor 
an  eldeft  daughter  and  heir  apparent  j  becaufe  a  fon  may  be 
born  after ;  and  temporary  provifions  have  been  made  by 
the  legislature  in  fuch  cafes. 

A* 
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As  to  what  (hall  be  faid  to  be  an  overt  act  of  compafling    Ch.  II.  §  10. 


their  death  ;  it  muft  be  fuch  as  mews  an  unlawful  intent  ri7  %?f«V  I'r 
againft  their  perfsns,  and  not  merely  againft  their  Jlate  and  Pence's  Death. 
digniti.  Therefore  much  of  what  has  been  already  faid  ^ 

_  .        -    ,     '  .  .  Wlat  a  Cam' 

concerning  overt  acts  of  compaiiing  the  death  or  the  king, 


which  are  fpecifically   appropriate  to  him  and  his  fovereign  Gurnet's  MS. 

1    ,  .  Sum.  iz. 

power  and  royal  dignity,  does  not  apply  to  the  queen  or 

prince.     Thus  a  compafling  to  imprifon  or  otherwife  punifli  x  H  e>  I17>   * 

them  by  due  courfe  of  law  is  not  within  the  ftatute ;  but 

a  compafling  to  wound  them  is. 

III.  The  next  treafon  declared  by  the  flat.  25  Ed.  3.  is,  r  n^ 

*'  If  a  Man  do  violate  the  King's  Companion ,  or 
the  King's  eldeft  Daughter  unmarried,  or  the 
Wife  of  the  King's  eldejl  Son  and  Heir.19 

By   the  king's  companion  is  meant  his  wife,    that   is,  relating  Kag't 
the  queen  confort,    during  the  marriage.     And  as  the  rea-  *£fe'  Da'JZbter* 
fon  of  the  law  was  to  guard  the  fucceflion  of  the  crown  15  Ed.  3.  a.  5. 
from  any  fufpicion  of  baftardy,    when  the  reafon  ceafes,  c'y,'ac  Com  ?I 
the   law    ceafes   with   it.     Therefore   to   violate   a   queen  i  Ha'e,  124. 
dowager  or  princefs  dowager  is  no  treafon.     On  the  fame  !*„%% 
principle  the  law  extends  to  a  fecond  daughter,  the  eldeft    i  Hawk.  ch.  17. 
being  dead  during  the  father's  life  ;    and  this  whether  there 
be  any  fons  or  not.    It  feems,  however,  to  be  underftood,  that 
by  the  words  of  the  ftatute,  "  ment  marry"  (unmarried),  is 
meant  before  marriage^  and  therefore  not  applicable  to  the 
eldeft  daughter  afterwards,  though  a  widow.     And  yet,  for 
the  reafon  before  fuggefted,  the  law  might  with  more  pro- 
priety  have   been   applied   to   the   eldeft   daughter    under 
coverture,  when  by  law  her  iflue  might  lay  claim  to  the 
crown.    Again,  "  the  wife  of  the  king's  eldeft  fon  and  heir" 
means  the  princefs  confort  during  the  coverture.     And  the 
eldeft  fon  and  daughter  of  a  queen  regnant  are  equally 
within  the  meaning  of  the  ftatute.    In  either  cafe  mentioned  4Eiac  Com  gi. 
by  the  ftatute,  by  "  violation"  is  intended  carnal  knowledge,  \Ha,ie>  Iz8> 
as  well  without  force  as  with  it ;  and  this  is  high  treafon  in 
both  parties,  if  both  be  confenting. 


IV.  The 
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Ch.  II.  §  12.        IV.  The  fourth  treafon  declared  by  the  ft  at.  ac  Ed.  q.  far, 

Levying  War. 


If  a  Man  do  levy  War  againjl  our  Lord  the 
§I2>  King  i* bis  Realm" 

•45'td.j.  ft.  5.  Under  this  branch  there  muft  be  an  actual  levying 
j'nale,  130.  °*  war>  and  not  barely  a  confultation  fo  to  do  j  but  the 
*4S,  9-  latter  is  made  a  diftincl  treafon  by  the  flat.  a6  Geo.  Q. 

ante,  f.  9.  .  . 

Kei.  20.  c-  7-  during  the  king  s  life.     Such  war  muft  alfo  be  levied 

pod.  f.  19.  againft  the  king  ;  and  it  muft  be  in  his  realm, 
i  Hale,  153.  The  levying  war  is  either  exprefsand  direcl:,  or  conftruc~live. 

EwUnse  oftb,          j.  of  the  firft  fort  are  all  infurreftions  againft  the  perfon 

i  MS.  Sum.  13,  of  the  king,  whether  they  be  to  dethrone,  imprifon,  or  force 

itiaie,  122. 131.  k'm  to  a^ter  his  meafures  of  government,  or  to  remove  evil 

746.  149.  152.  counfellors  from  about  him.     In  Effex's  cafe,  though  the 

i  Ha\v".°ch"j7.  indidtment  was  upon  the  claufe  of  compaffing  the  queen's 

f-  23-  dei-.th,  yet,  fays  Lord  Hale,  his  riding  armed  into  London, 

4Blac.Com.8i.          ,  c  ..   .  .        }. 

Ld.  Effex'scafe,  and  loircitHig  the  citizens  to  go  witn  him  to  court  to  remove 

ante,  f.  8.  the  queen's  minifters,  and  his  fortifying  his  houfe  againf 

the  queen's  officers,  were  in  truth  overt  a£ts  of  levying  war. 

rHale'?  6  ^°  ^e  attac^ng  tn«  king's  forces,  in  oppofition  to  his 
authority,  upon  a  march  or  in  quarters,  is  levying  wai 
againft  the  king.  But  if,  upon  a  fudden  quarrel,  from  fome 
aihont  given  or  taken,  and  not  as  a  cover  for  any  traiterous 
defign,  the  neighbourhood  mould  rife  and  drive  the  king's 
forces  out  of  their  quarters ;  though  it  would  be  a  great 
mifdemeanor,  and,  if  death  enfued,  might  be  felony  in  the 
aflailants  ;  yet  it  will  not  be  a  treafon  ;  there  being  no  in- 

i  Hale,  131.  tendon  againft  the  king's  perfon  or  government.  Thus  it 
often  happened  formerly  between  the  lords  marchers,  that 
upon  private  quarrels  they  collected  their  dependants  in 
battle  array,  and  levied  war  upon  each  other ;  but  thefe 
a£ts  were  never  holden  to  be  treafon,  though  doubtlefs  de- 
ferving  of  the  mod  condign  punUhtnent,  The  intention  in 
thefe  cafes  is  of  the  eflence  of  the  offence.  So  the  carrying 
off  or  deftroying  the  king's  (lores,  provided  for  the  defence 
of  the  kingdom,  if  done  in  conjunction  with  or  in  aid  of 
rebels  or  enemies,  will  amount  to  treafon  within  this  and 
the  next  branch  ;  but  otherwife,  if  done  only  for  lucre,  or 
fome  private  malicious  motive  ;  and  this  being  ufually  the 
cafe,  I  (hall  refer  the  confideration  of  fuch  offences  to  the 
more  appropriate  heads  of  larceny  and  malicious  mifchief. 
an  incrp.  It  muft  in  general  be  difficult  in  the  inception  of  inteftine 
troubles  to  fix  the  period  when  oppofition  to  the  eftablifhed 

government 
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government  (hall  be  faid  to  wear  the  formidable  appearance    ch.  II.  §12, 

...  c     i          Levying  War. 

of  iufurre&ion,  and  to  confhtute  what  m  the  terms  ot  the        - m 

act  is  called  a  levying  of  war  againft  the  king.  j  Hale,  130,  i. 

It  is  ftriaiy,  therefore,  a  queftion  of  fact  to  be  tried  by  J^  ^^ 
the  jury  under  all  the  circumftances.     Any  aflembly  of  per-  Foft.  aiS. 
fons,  met  for  a  treafonable  purpofe,  armed  and  arrayed  in  J^*1^3' 
a  warlike  manner,  is  bellum  levatum,  though  not  percuflum.  Vaughan'scafc, 
Enlifting  and  marching  are  fufficient  overt  a£ts,  without  com-  ^  6^7p'0ft. 
ing  to  an  actual  engagement ;  in  the  fame  manner  as  cruif-  P-  8o- 
ing  under  an  enemy's  commiflion,  though  no  aft  of  exprefs 
[hoftility  be  proved,  is  an  adherence  to  the  king's  enemies. 

But  though,  in  the  cafe  of  levying  war,  the  indictment         §  13. 
generally  charges,    that  the  defendants  were   armed   and  ^rl^^rraj' 
arrayed  in  a  warlike  manner,  and,  where  the  cafe  admits  of 
lit,  with  fwords,  guns,  drums,  colours,  &c. ;    yet  Mr.  Juf- 
Itice  Fofler  obferves,  that  in  none  of  the  cafes,  not  even  in 
Benftead's,  did  the  queftion  turn  fingly  on  any  of  thefe  cir-  Poft.  ?.  73. 
jcumftances;  but  the  true  criterion  has  been,  Quo  animo  did 
the  parties  aflemble  ?     Whether  for  a  private  and  particular 
or  for  a  public  and  general  purpofe  ?    And  he  obferves,  that 
|in  the  cafes  of  Damaree  and  Purchafe,  which  turned  on  a  Port,  p.  74. 
jconftruclive  levying  of  war,  no  evidence  was  given  of  the 
lufual  pageantry  of  war,  nor  of  any  regular  cor.fultation  pre- 
)us  to  the  rifing ;  and  yet  the  objection  weighed  nothing 
Iwith  the  court.     Numbers  will  often  fupply  the  want  of 
(military  weapons  and  difcipline,    as  experience  has  often 
[evinced  ;  and  fuch  was  the  opinion  of  five  of  the  judges  in  the 
reavers'  cafe  in  1675.     ^ord  Hale   dates  it  as  a   queltion  iHi'.?,  13 1.144. 
worthy  of  confideration ;  and  goes  no  further  than  to  obferve, 
lat  the  aftual  afiembling  of  many  rioters  in  great  numbers, 
to  do  unlawful  ads,  if  it  be  not  modo  guerrino  or  in  fpecie 
jbelli,  as  if  they  have  no  military  arms,  nor  march  or  conti- 
jnue  together  in  the  poflure  of  war,  though  they  make  a 
:great  riot,  yet  does  not  always  amount  to  a  levying  of  war. 
It  depends,  as  he  dates  before,  upon  many  circumftances 
(difficult  to  enumerate  or  define,  and  is  in  truth  a  queftion 
of  facl;  and  how  difficult  a  fa£l  it  is  to  define  in  terms,  may 
ibe  collected  from  an  expreflion  made  ufe  of  by  the  fame 
author  in  another  phce,  where  he   fays,    that  the  actual  i  Hale,  144. 
marching   in  a  body   modo   guerrino  et  modo  infurrefticms, 
.might  be  a  levying  of  v/ar.     It  fcems  to  me,  however,  that  iHak,  149— 
Lord  Hale  did  not  mean  to  pulh  the  obfcrvadons  above  15*' 

F  2  mentioned 
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Ch.  ir.  §13    mentioned  further   {han   concerned    cafes   of  conftrtictive 
ar'    levying  of  war,  as  one  among  other  clues  to  diftinguifli  be- 
tween an  in  fur  reel  ion   and  a  great  riot.     Becaufe,  fays  he, 
when  an  aflembly  of  perfons  thus  arm  themfelves,  (namely, 
in  a  military  pofture,)  it  is  a  plain  evidence  that  they  mean 
to  defend  themfelves,  and  make  goad  their  attempts  by  a 
military  force,  and  to  refift  and  fubdue  all  power  that  (hall 
be  ufed  to  fupprefs  them.     In  this  view  of  the  fubjedt,  any 
appearance  of  martialing  or   making   military   preparation 
Vide  i  Hair,  153.  feems  to  be  a  very  ftrong  feature  in  the  merits  of  the  cafe. 

Foft.  zio,  21 1. 

i  Hale,  mi.  But  every  infurrection,  which  in  judgment  of  law  is  intended 
a/ue,  p.  67.  againft  the  perfon  of  the  king,  as  for  the  purpofes  firft  men- 
tioned, amount  to  a  levying  of  war  within  the  ftatute, 
whether  or  not  attended  with  the  pomp  and  circumftances 
of  open  war  ;  for  they  cannot  be  effected  by  numbers  and 
open  force  without  manifeft  danger  to  his  perfon. 

§  14.  Holding  a  caftle  or  fort  againft  the  king  or  his  troops,  Jf 

KeUiHg a  F«vt     a£uai  force  be  ufed  in  order  to  keep  pofleflion,  is  levying 

tfc.  again/}  (be  1       t> 

Kirg.  war ;  but  a  bare  detainer,  as  fuppofe  by  (hutting  the  gates 

i  Hale'?  6        againft  the  king  or  his  troops,  without  any  other  force  from 

168.296  325,6.  within,  Lord  Hale  w««ro//A,(fays  Mr.Juftice  Fofter,)will  not 

amount  to  treafon.     The  tail-mentioned  judge  has  not  told 

us  what  degree  of  approbation  he  gives  to  this  inftance  of  a 

detainer,  which,  as  he  fays,  Lord  Hale  conceives  not  to  be 

vrithin  the  ftatute. 

It  may  be  fairly  queftioned,  Whether  there  be  not  many 
inftances  of  conftructive  levying  of  war  far  ihort  of  the  real 
guilt  and  confequences  of  fuch  an  act,  and  much  lefs  within 
iHile,  146.       the  true  meaning  of  the  ftat.  25  Ed.  3.?     Lord  Hale  pre- 
faces the  paflage  in  queftion  thus  ;  "  If  B.  either  fortify  his 
own  houfe,  or  the  houfe  of  another,  with  weapons  defcnfive 
or  invafive,  purpofely  to  make  head  againft  the  king,  and 
to  fecurehimfelf  againft  the  king's  regal  army  or  forces,  then 
,         that  is  a  levying  of  war  againft  the  king."     He  then  pro- 
ceeds i  "  But  the  bare  detaining  of  the  king's  caftles  or  (hips 
feems  no  levying  of  war  within  this  ftatute."    And  his  lord- 
i  Hale,  52 r.       (hip  refers  to  a  fybfequent  part  of  his  work,  where  he  grounds 
faJied^o'iif/   ^'1S  rea^on'ulg  folely  on   the  ftat.  14  Eliz.  c.  i.(a),  having 
••  i.  enacted  the  fame  thing  during  the  queen's  life.     This,  if  it 

(a]  Lord  Hah  flood  alone,  would  not  be  a  conclufive  argument,  as  might 
t£  wlfyfrtl  ke  proved  by  many  paffages,  as  well  as  by  the  exprefs  de- 
a:\onontt,  flat,  claration  of  the  fame  author.  Betides  which,  that  ftatute 

5  ^  6  Ed.  6.  was 

c   ii.     fV<riHale,a6»,     l\[\.  124.     Poll.  f.  56. 
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•was  certainly  creative  of  new  treafon;    for  it  makes  the    ch.  II.  f  14. 

f     .  >      n  •  r  Leiytng  War. 

wilful  and  malicious  burning  of  the  queen  s  ihips  trealon,  _, 

without  any  further  qualification.     But,  moft  of  all,  I  find 
it  difficult  to  reconcile  this  opinion  with  the  preceding  part 
of  thepaflage  which  I  have  referred  to  5    for,  fuppofing  a 
treasonable  intent  to  exift,  What  folid  diftinftion  can  there 
be  between  a  man's  fortifying  his  own  or  another's  houfe, 
purpofely   to  make  head  againft  the  king,  and  to  fecure 
Jiimfeif  againft  the  regal  forces,  (which  is  admitted  to  be  an 
-overt  act  of  levying  war,)  and  the  cafe  of  one  who  detains 
the  pofieflion  of  the  king's  ownibrtrefs  againft  himfelf,  with 
the  fame  intent?  for  the  manner  of"  putting  the  fi-rft  cafe  rj;iHale,a7j. 
fuppofes  that  no  refiftance  has  been  actually  made.     On  the 
contrary,  is  not  the  latter  cafe,  put  by  Lord  Hale,  as  much 
at  leaft  within  the  reafon  and  contemplation  of  the  ftat. 
1  25  Ed.  3.  as  the  former  one  ?  Is  not  the  ad  of  fortifying  a 
1  private  houfe,  which  may  happen  from  caprice,  of  a  more 
!  equivocal  nature  in  itfetf  than  that  of  a  governor  of  a  fortrefo 
I  refafing  to  deliver  it  up  to  the  king  upon  his  fummons,  and 
|  /hutting  the  gates  againft  him.     Admitting  that  this  latter 
is  not  conclufive  evidence  of  a  traiterous  intent  any  more 
i  than   the  other;  yet  furely  it  feems  fufficient  to  leave    to  a 
i  jury,.     It  is  kdding  a  caftle  againjl  the  king,  which  is  as  much    i  Hawk.  ch.  17. 
an  a&  of  hoftility,  and  a  throwing  off  of  the  allegiance  due  3  fn£  I0 
,  to  him,  as  any  of  the  ordinary  preparations  of  war  are  ad- 
mitted to  fall  within  the  defcription  of  levying  war,  though  Ante»  ft  I2- 
no  acl  of  force  has  been  in  fa&  exerted.     In  the  cafe  of  the 
Earl  of  Eflcx,  -it  is  even  faid,  that  keeping  armed  men  againft  Ld.  Eflex's  caf«, 
the  king's  command  is  a  levying   of  war  againft  him  (a),      oor>621- 
(which  is  a  far  lefs  decifive  aft  -of  oppofidoa  than  the  other. 
i  And  Lord  Hale  himfelf,  fpeaking  in  another  place  of  the  ftat,  » Hale,  275. 
26  H.  8.  c.  13.  fays,  that  that  part  of  it  whereby  the  rebel- 
lious detaining  of  the  king's  caftles,  after  fummons  by  pro- 
clamation, is  made  high  treafon,  feems  to  be  treafon  within 
the  ftat.  25  Ed.  3.  -9  and  both  Lord  Hale  and  Fofter,  J.  agree,  Supra,  at  tl* 
that  if  the  bare  detainer  be  done  in  confederacy  with  enemies  y/|^'" 
or  rebels,  that  circumftance  will  make  it  treafon  4  in  the  one 
cafe  under  the  claufe  of  adhering  to  the  king's  enemies,  in 
the  other  under  that  of  levying  war.    The  fame  rule  applies 
io  the  delivery  up  of  a  caftle  to  rebels  or  enemies,  by  trea- 

But  this  muft  be  undeiftood,  that  the  purpofe  for  which  they  were  armsi 

3  chery 
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57-  '39- 

i  Hawk.  ch.  17. 


I  Hale,  50. 


through  cowardice  or  imprudence. 

Joining  with  rebels,  freely  and  voluntarily,  in  any  act  of 
.rebellion,  is  levying  war  againfl  the  king  j    and  this  toe 
though  the  party  was  not  privy  to  their  intent.     This  wa 
holden  in  the  cafe  of  the  Earl  of  Southampton,  and  agair 
in  Purchafe's  cafe  in  1710.     But  yet  it  feems  neceflary  ir 
this  cafe,  either  that  the  party  joining  with  rebels  and  igm 
rant  of  their  intent  at  the  time,  fhould  do  fome  deliberate 
act 'towards  the  execution  of  their  defign,  or  elfe  (hould  be 
found  to  have  aided  and  aflifted  thofe  who  did.    Therefore 
in  the  cafes  of  Green  and  Bedell,  who  with  others  were  in- 
dicted for  levying  war  and  pulling  down  bawdy  houfes  .am 
opening  prifons,  it  being  only  found  that  they  were  prefent 
and  not  finding  any  particular  act  of  force  committed   b) 
them,  or  that  they  were  aiding  or  aflifting  to  the  reft,  whicl 
is  a  fact  that  muit  be  found  by  the  jury,  and  cannot  be  im- 
plied, they  were  difeharged.     And  if  the  act  of  thofe  whc 
fuddenly  join  an  infurrection,  being  ignorant  of  their  de- 
fign, appear  to  be  more  inconfiderate  than  wilful  or  mif 
chitvous,  fuch  as  throwing  up  their  hats,  or  hallooing  witl 
the  mob,  this  will  fall  under  the  fame  lenient  confideration. 

But  if  the  joining  with  rebels  be  from  fear  of  prefenl 
death,  and  while  the  party  is  under  actual  force,  fuch  fea 
and  compulfion  will  excufe  him.     It  is  incumbent,  however, 
on  the  party   fetting   up   this  defence   to  give   fatisfactorj 
proof  that  the  compulfion  continued  during  all  the  time  ths 
he  (laid  with  the  rebtls.     It  may  perhaps  be  impoflible  tc 
account  for  every  day,   week,   or  month;  and  therefore 
m.iy  be  fufficient  to  excufe  him  if  he  can  prove  an  origin* 
force  upon  him,  that  he  in  earned  attempted  to  efcape  ane 
was  prevented,  or  that  he  was  fo  narrowly  watched,  or  the 
pnfiVs  fo  guarded,  that  an  attempt  to  efcape  or  to  refufe  his 
aiT.itance  would  have  been  attended  with  great  difficulty  anc 
danger;  and,  if  the  circumftance  will  admit  of  it,  that  he 
quitted  the  fervice  as  foon  as  he   could :    fo  that  upon  the 
whole  he  may  fairly  be  prefumed  to  have  continued  amongf 
them  againfl  his  will,  though  not  conftantly  under  an  aclus 
force  or  fear  of  immediate  death.     This  is  agreeable  to  the 
rule  in  Oldcaftle's  cafe;    where  thofe  who  were  charged  as 
his  accomplices  in  rebellion  were  acquitted  by  thejudgmer 
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of  the  court,  becaufe  the  acts  were  found  to  be  done  pro   ch.  II.  §15- 

Levying  yy jr, 

timore  mortis,    et  quod  receflferunt  quam  cito  potuerunt.  , 

In  this  refpect  there  is  no  diftinction  between  ferving  as  an  Gordon's  cafe, 
officer  or  private  man,  further  than  the  accepting  a  com-  JJj^  M'ar*i*  t?$ 
mand  in  a  rebel  army  is  a  ftronger  evidence  of  willingnefs  Hill.  cor.  Lee, 
than  the  other.     Bat  an  apprehenfion,  though  ever  fo  well  Revaoids,Kand 
grounded,  of  having  property  wafted  or  deftroyecl,   or  of  Kjj/JJj^ 
fufFering  any  other  mitchief,  not  endangering  the  perfon  of  MS.  43. 
the  party,  will  be  no  excufe  for  joining  or  continuing  with  Jjf'?^*1 
rebels;  otherwife  it  would  be  in  the  power  of  any  leader  of 
a  rebellion  to  indemnify  all  his  followers.     It  was  fo  ruled  Alex.  M'Graw- 
in  the  cafe  of  M'Growther,  and  of  many  of  the  Scotch  pri-  ^'13,14. 
foners,  on  the  fpecial  commiflion,  in  Surry,  in  1746.     In  9  bt.  11.566. 
M'Growther's  cafe,  befides  the  threat  of  burning  his  pro- 
perty, it  appeared  that  he  and  twelve  other  tenants  of  the 
Duke  of  Perth,  being  fummoned  to  meet  him,  appeared  on 
the  third  fummons,  on  the  28th  of  Auguft,  when  the  Duke 
propx»fed  to  them  to  take  arms  and  follow  him  into  the  re- 
bellion; that  they  all  refufed  to  go;  whereupon  they  were 
told  that  they  fliould  be  forced,  and  cords  were  brought  by 
the  Duke's  party  (about  20)   in  order  to  bind  themj  and 
that  then  the  prifoner  and  about  ten   more  went  off,  fur- 
rounded  by  the  Duke's  party.     Lord  C.  J.  Lee  obferved  to 
the  jury,  that  the  only  force  pretended  to  by  the  prifoner 
was  on  the  28th  of  Auguft,  and  that  he  continued  with  the 
rebels,  and  bore  a  commiflion  in  their  army,  till  the   3oth 
of  December  following.     He  was  convicted,  but  not  exe- 
cuted.    In  all  the  like  cafes  of  the  Scotch  rebels,  the  matter 
of  fact,  whether  force  or  no  force,  and  how  long  that  force 
continued,  with  every   circumftance  tending  to  fhew  the 
practicability  or  impracticability  of  an  efcape,  was  left  to  the 
jury  on  the  whole  evidence. 

Axtell.  one  of  the  regicides  who  commanded  the  guards  A*feT$ cafe, one 

,        .  .       ,         .   .  .     _.-     .      .  i        ?        ,.  i   of  then- - 

at  the  kings  trial  and   murder,  juftified  that  what  he  did  Kei.  13. 
was  as  a  foldier,  by  command  of  his  fuperior  officer,  whom 
it  was  death  not  to  obey;  but  this  was  ruled  to  be  no  de- 
fence.    In  truth  there  was  no  colour  for  imputing  any  com- 
pulfion  on  him  to  be  in  that  fituation. 

Such  compulfion  or  fear,  however,   is  no  excufe  for  any  iMS.  Sum.  14. 

•LJ-  r  r  i  t  /••••  -i  11  'dt  ch.  of  per- 

other  tort  of  treafon  than  that  of  joining  with  rebels  or  loni  capable  of 
enemies.  crimes,  tit. 

F4  So 


Ch.  IT.  §  r6; 
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So  fending  money,  arms,  ammunition,  or  other  neceffaries 
to  rebels,  will  prima  facie  make  a  man  a  traitor,  though 
they  (hould  be  intercepted.  In  Sir  John  Wedderburn's 
cafe  it  was  proved  as  evidence  of  levying  war,  in  order  to 
depofe  the  king  and  fet  the  pretender  on  the  throne,  that 
the  prifoner  was  appointed  by  the  pretender's  fon  colle&or 
of  the  excife,  and  that  by  virtue  of  that  appointment  he  did 
actually  collect  the  excife  in  feveral  places  where  the  rebel 
army  lay,  for  their  ufe.  Yet  paying  contribution  to  rebels 
to  prevent  the  plunder  of  the  country,  or  making  fubmimon 
to  them  when  refiftance  would  be  dangerous  and  in  all  pro- 
bability unavailing,  is  excufable;  for  in  times  of  open  hof- 
tilities  the  jus  belli  is  the  only  practicable  law.  But  if  it 
appear  that  the  party  wanted  the  will  rather  than  the  power 
to  deny  his  afliftance,  and  there  appear  any  marks  of  con- 
fcioufntfs  that  he  might  if  he  pleafed  have  withheld  it,  he 
is  inexcufable  if  upon  a  pretence  of  fear  or  doubt  of  com- 
pulfion  he  gives  fuch  afliftance.  It  feems  much  more 
difficult  to  frame  a  cafe  where  the  a£  offending  intelligence 
to  rebels  can  be  palliated  upon  the  plea  of  neceflity.  It 
partakes  more  purely  of  the  will  than  almoft  any  other  a6t 
of  this  kind;  and  though  it  fliould  happen  to  fail  of  the 
effe£l  intended,  by  not  reaching  the  place  of  its  deftination, 
ftill  the  treafon  is  complete  j  for  the  party  did  all  in  his 

power. 

31  G.  a.      i  Burr.    644.    64.6. 

2.  Conftruflive  levying  of  war  is  in  truth  more  dire&ed 
againfl  the  government  than  the  perfon  of  the  kingj  though 
in  legal  conftruc~Uon  it  is  a  levying  of  war  againft  the  king 
himfelf.  This  is  when  an  infurre£Uon  is  raifed  to  reform 
fome  national  grievance,  to  alter  the  eftablimed  law  or  re- 
ligion, to  punifh  magiftrates,  to  introduce  innovation  of  a 
public  concern,  to  obftruft  the  execution  of  fome  general 
law  by  an  armed  force,  or  for  any  other  purpofe  which 
ufurps  the  government  in  matters  of  a  public  and  general 
nature.  On  the  trial  of  Lord  George  Gordon  the  court  of 
King's  Bench  declared  their  unanimous  opinion  that  an 
attempt,  by  intimidation  and  violence  to  force  the  repeal 
of  a  law,  was  a  levying  war  againft  the  king.  The  ftatute 
in  queftion  was  the  18  Geo.  3.  c.  60.  for  relieving  Roman 
catholics  from  certain  penalties;  and  the  treasonable  ads 
given  iu  evidence  againft  the  prifoner  was  the  aflembling  a 

great 
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treat  multitude  of  people,  and  encouraging  them  to  furround    Cfc.  II.  *  T-. 

,**  ..._.  -,         c     Levying  War. 

the  two  houfes  or  parliament  and  commit  different  acts  or 
violence  there  and  elfewhere,  with  a  view  to  intimidate  them 
to  a  repeal  of  the  ftatute.      Infurreclions  of  this  nature, 
though  not  levelled  dire&Iy  againft  the  perfon  of  the  king, 
are  yet  an  attack  upon  his  regal  office,  and  tend  to  diflblve 
all  government,  fociety,  and  order.     The  king  is  bound  in 
duty  to  enforce  the  ads  of  the  legislature  and  uphold  their 
authority:  any  refiftance,  therefore,  to  thefe,  muft,   in  its 
confequences,  extend  to  the  endangering  of  his  perfon  and 
government,  by  involving  the  ftate  in  a  general  diftra£tion; 
on    which   account   this  fpecies   of  treafon  falls  properly 
within  the  claufe  of  levying  war  againft  the  king.     Upon  MS.  Yat«,  J. 
this  principle  the  Yorkftiire  and  Northumberland   rioters,  B°art'h^  Jj}-, 
who  oppofed  the  militia  laws,  were  convicted  of  high  trea-  t;ces. 
fon;  and  feveral  of  them  were  executed.     But  under  this  Foft.Yi?. 
branch  a  bare  confpiracy  to  levy  fuch  a  war  is  not  treafon,  Fr'en^s  wfe» 

*  '  J  4  St.  Tr.  599. 

unlefs  the   war  be  actually  levied;  in  which  cafe  the  con-  Kei.  19. 
fpirators,  as  well  as  the  actors,  would  be  all  equally  guilty. 

Of  the  fame  nature  is  an  aflembling  together  for  the  purpofe  t  MS.  Sam.  14. 
of  destroying  all  meeting  houfes  or  all  bawdy  houfes,  under  f^ji11' 
colour  of  reforming  a  public  grievance;  or  an  infurrection  to  145, 146.  15?. 
reduce  by  force  the  general  price  of  victuals,  to  inhance  the  pj'' 7°jJ.5>  6* 
common  rate  of  wages,  to  level  all  inclofures,  to  expel  all  fo-  Cro  c«.  583. 
reigners,  to  releafe  all  prifoners,  or  to  reform  by  numbers  or  *  ventr?as«« 
an  armed  force  any  real  or  imaginary  grievance,  of  a  public  *• vvi  f-  36S- 
and  general  nature,  in  which  the  infurgents  have  no  peculiar  £  z?* 
intereft.    Againft  fuch  infurrections  magistrates,  (heriffs,  and 
indeed  all  private  perfons,  may  ufe  force  to  fupprefs  them 
without  any  fpecial  commiffion,  in  the  fame  manner,  as  they 
roayoppcfe  foreign  enemies  cominghoftilelyinto  thekingdom. 

It  was  adjudged  in  Benftead's  cafe,  that  going  in  a  warlike  'Benfoad's  cafe, 
manner  to  Lambeth  Houfe  to  furprife  the  Archbimop  of  crcCCw*'5?3. 
Canterbury,  who  was  a  privy  councilor,  it  being  with  drums  *  Ha!e>  i4»-»ss- 
and  a   multitude   of  300  perfons,  was  treafon.     The  true  Foft.au,  zi*. 
ground  of  this  refolution  Mr.  Juftice  Fofter  confiders   to 
have  been,  that  the  attempt  was  made  on  account  of  mea- 
fures  which  the  king  had  taken  or  was  then  purfuing,  at 
the  inftigation,  as  the  rabble  imagined,  of  the  archbifhop ; 
in  confequence  of  which   they  had  deliberately,  and  upon 
s  public  invitation,  attempted  by  numbers  and  open  force 

to 
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Ch.  II.  §17.    to  revenge  themfelves  upon  the  privy  counfellor  for  the 
trin  fovcreign.     Perhaps  it  would  be  ftating  it  more 


correctly  to  fay  that  it  was  an  attack  upon  the  king  and  his 
government  in  the  perfon  of  his  privy  counfellor  :  but  with- 
out the  help  of  fome  fuch  fuppofition  the  fame  learned 
judge  thought  there  was  nothing  in  the  cafe  as  reported 
which  amounted  to  high  treafon. 

Cafes  of  Dama-  Damaree  and  Purchafe  were  indicted  feverally,  for  that 
Foft.1^  i  >rC  they,  with  a  multitude  of  people,  to  the  number  of  500, 
MS.  Tracy^  16.  armed  and  arrayed  in  a  warlike  manner,  £c.  did  traiteroufly 
8  St.  Tr.  218.  levy  war,  &c.  It  appeared,  that  during  Dr.  Sacheverell's 
III'.  a68'  285%  trial  in  !7°9  the  "bble,  who  had  attended  him  from  Weft- 
minder  to  his  lodgings  in  the  Temple,  continued  there 
together  for  a  fliort  time,  crying,  among  other  cries  of  the 
day,  **  down  •with  the  prejbyterians."  At  length  a  perfon 
unknown  propofed  to  pull  down  the  meeting  houfes  j  and 
thereupon  the  cry  became  general,  "  down  with  the  meeting 
houfes  ;"  and  fome  thoufands  immediately  moved  towards  a 
meeting  houfe  of  Mr.  Burges,  z  proteftant  diflenting  minif- 
ter  ;  the  defendant  Damaree,  a  waterman,  putting  himfelf 
at  the  head  of  them,  and  crying,  '*  come  <?«,  boys  ;  I'll  lead 
you  ;  down  with  the  meeting  houfes?'  They  foon  burnt  Mr. 
Burges's  ;  after  which  they  agreed  to  proceed  to  the  rejl  of 
the  meeting  houfes  :  and  hearing  that  the  guards  were  coming 
to  difperfe  them,  they  agreed  for  the  greater  difpatch  to 
divide  into  feveral  bodies,  and  to  attack  different  houfes 
at  the  fame  time;  many  of  which  were  that  night  in  part 
tlemolifhed,  and  the  materials  burnt  in  the  ftreets.  Dama- 
ree put  himfelf  at  the  head  of  one  of  thefe  parties,  and  de- 
molifhed  a  meeting  houfe  in  Drury  Lane,  ftill  crying  that 
"  they  would  pull  them  all  down  that  night."  While  the 
materials  of  this  houfe  were  burning  in  the  ftreet,  Purchafe, 
•who  had  not,  for  aught  appeared,  taken  part  in  any  prior 
outrage,  came  up  to  the  fire  very  drunk,  and  with  a  drawn 
fword  in  his  hand  encouraged  the  rabble,  and  incited  them 
to  refift  the  guards,  who  juft  then  came  up  to  difperfe 
them;  he  himfelf  afiaulting  the  commanding  officer  and 
others  with  his  weapon;  and  calling  to  the  rabble,  "  come 
en  boysy  I'll  kfe  my  life  in  the  canfe;  1  will  fight  the  bejl  oj 
them."  All  the  judges  prefent  agreed  that  Damaree 
was  guilty  of  the  treafon  charged;  for  there  was  a  rifing 

4  with 
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with  an  avoived  intention  to  demolifli  all  meeting  houfes  in    Ch.  ir.  §  i7. 

r  r  Levying  War. 

general,  which  was  carried  into  execution   as  far  as  they  ^ 

were   able.     It  was  a  declaration  by  the  rabble  againft  the 

act  of  toleration,  and  an  attempt  to  render  it  ineffectual  by 

numbers  and  open  force.     Damaree  was  accordingly  con- 

victed.    In  regard  to  the  cafe  of  Purchafe,  there  was  fome 

diverfity  of  opinion  among  the  judges  prefent   at  the  trial; 

becaufe  it  did  not  appear  that  he  had  any  concern  in  the 

original  rifing,  or  was  prefent  at  or  active  in  any  of  the 

outrages  of  that  night,  except  his  behaviour  at  the  bonfire 

in  Drury  Lane,  whither  he  came  by    mere   accident   for 

aught  appeared  to  the  contrary.     The  jury  therefore,  by 

direction  of  the  court,  found  a  fpecial  verdict  to  the  effect 

already    mentioned.       All   the  judges,    on   confideration, 

agreed  in  the  guilt  of  Damaree;  and  all  but  three  held  the  Trevor,  c.  j. 

fame  opinion  in  refpect  to  Purchafe;  becaufe  the  rabble  prke,  B. 

were  traiteroufly  aflembled  and  in  the  very  act  of  levying 

war  when  he  joined  them,  and  encouraged  them  to  proceed, 

and  affaulted  the  guards  who  were  fent  to  fupprefs  them. 

All  this  being  done  in  defence  and  fupport  of  perfons  en- 

gaged in  the  very  act  of  rebellion  involved  him  in  the  guilt 

of  that  treafon  in  which  the  others   were  engaged.     The 

ground  of  the  opinion  of  the  three  diflenting  judges  was,  MS.  Tracy,  17. 

becaufe  it  was  not  directly  found  that  he  aided  and  affifted 

the  traitors  ;  though  they   agreed  that  the  mob  were  conti- 

nuing  their  act  of  treafon  when  Purchafe  joined   them. 

But  from  what  I  have  before  ftated  this  does  not  feem   ne-  Ante,  f.  i£ 

ceflary,  if  the  party  be  found  to  have  done  any  act  towards 

the  execution  of  the  traiterous  defign.     For  whoever  joins 

deliberately  in  the  execution  of  any  unlawful  act  muft  abide 

the  confequences  at  his  peril. 

But  where  the  object  of  the  infurrection  is  a  matter  -of  a         $  18. 
private  or  local  nature,  affecting  or  fuppofed  to  affect  only  I^reakm  of  * 

,-t  .  -,.       .  .     ,  -  '    prevati  or  local 

the  parties  aflembled,  or  confined  to  particular  perfons  or  mtmn. 
diftricts,  it  will  not  amount  to  high  treafon.  although  at-  f  iV!S-Sum-  '4- 

.  .  „  Foft.  zcg,  no. 

tended  with  the  circumuances  of  military  parade   ufually 


alleged  in  indictments  on  this  branch  of  treafon.     As  if 

the  rifing  be  only  againft  a  particular  market,  or  to  deflroy  i  Hawk,  ch.  17. 

particular  inclofures,  to  remove  a  local  nuifince,  to  releafe  f"  %?'  -a.nd  othfr 

autn  rities  under 

a  particular  prifoner,  unlefs  imprifoned  for  high  treafon,  or  ^  former  fee- 
even  to  oppcfe  the  execution  of  an  act  of  parliament,  if  it  u 

only 
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ch.  ii.  §  iJj.    only  affect  the  diftrict  of  the  infurgents;  as  in  the  cafe  of  a 

Ltvyin?  War,  .,  _ 

,  _          .         turnpike  act. 

roft.  210.  Upon  the  fame  principle,  and  within  the  fame  equitable 

i  Hale,  143—  construction  of  the  ftatute  of  treafons,  Mr.  Juftice  Fofter 
fays  it  was  rightly  holden  by  five  of  the  judges,  that  a 
rifing  of  the  weavers  in  and  about  London,  to  deflroy  all 
engine  looms,  machines  which  enabled  thofe  of  the  trade 
who-  made  ufe  of  them  to  underfell  the  reft,  did  not  amount 
to  a  levying  war;  though  they  afTembled  for  feveral  days 
together  in  confiderable  bodies,  at  different  places,  armed 
with  clubs,  and  fuch  other  weapons  as  they  could  get,  and 
committed  violent  outrages;  breaking  into  houfes  and 
burning  the  looms,  not  only  in  London  but  in  the  adjacent 
counties,  and  refilling  and  affronting  the  magiftrates  and 
peace  officers.  For  thofe  judges  confidered  the  whole  affair 
merely  as  a  private  quarrel  between  men  of  the  fame  trade 
about  a  particular  engine,  which  thofe  concerned  in  the 
rifing  thought  detrimental  to  them  in  particular;  and  in 
which  they  had,  in  truth,  a  fpecial  intereft:  and  though  five 
other  judges  feemed  to  think  it  treafon,  yet  finally  the  de- 
fendants were  only  profecuted  for  a  riot. 

Khe  Aft,  I  cannot  take  leave  of  this  fubject  without  noticing  a 

c  ^  '  modern  act  of  parliament,  I  mean  the  riot  act,  which  cer- 

Yide  Poph.  izz.  tainly  cannot  be  deemed  to  have  altered  the  law  of  treafon 
in  the  refpect  above  mentioned  j    but  muft  be  underftood  as 
confined  to  thofe  private  and  particular  caufes  of  rifings 
which  do  not  fall  within  the  claufe  of  levying  war,  accord- 
ing to  the  conftruction   which  has  been  given  of  that  law. 
And  this  I  conceive  to  be  confcnant  to  the  opinion  delivered 
Cotton's  cafe,       by  eleven  judges  againft  Lord  Hale,  in  Cotton's  cafe,  upon 
Cel' 75<  the  application  of  a  fimilar  act  of  the   i  M.  c.  12.     For 

though  the  preamble  of  the  riot  act  notices  that  many 
rebellious  riots  and  tumults  had  then  of  late  taken  place,  yet, 
in  the  enacting  part,  it  only  attaches  upon  perfons  unlaw- 
fully riotoujlyy  and  tumultuoujly  aflembled. 

£  jp^  2.  The  claufe  of  levying  war  is  confined  to  the  realm. 

ff'iiiiati.-e  r^Im.  The  words  of  the  flat.  25  Ed.  3.  are  "  in  his  realm."     So 
iHalV/u—     tne  a&  of  the  36  Geo.  3.  c.  7.  is  confined  to  a  compafTing 

to  levy  war  "  within  this  realm." 

Ojj&KVf^feffcf*        The  realm  of  England  comprehends  the  narrow  feas ; 
to  the  Coin.  (.  6.  ancj  therefore,  if  a  fubject  attack  the  king's  fliips  upon  thofe 

Late.  i6i.  w  r 

feas, 
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feas,  It  is  a  levying  of  war  within  his  realm.     It  alfo  ex-  ^j1;  *>'£ 

tends  to  Wales.     But  Ireland  (a)  and  the  ifles  of  Man,  _     'y"g 

Jerfey,  Guernfey,  Sark,  and   Alderney,  though  parcels  of  ^  But  fee  now 

the  dominions  of  the  crown  of  England,  are  not  within  the  Jjjj^"  j1^  Jrf£. 

realm.     The  fame  might  be  faid  of  Scotland,  as  to  which  land,  4oGeo.  3. 
provifion  is  madefy  flat.  4  Jac.  i.  c.  i.  and  7  Jac.  c.  I. 

for  treafons  committed  there.  Scotland. 


It  was  ruled  in  Harding's  cafe,  that  enlifling  men  to  fend"  Harding' 
over  fea  to  aflift  the  king's  enemies,  is  not  within  this  daufe  i>0ft.  p."7s, 
of  the  25  Ed.  3.   It  would  have  fallen  mod  properly  within 
the  claufe  of  adhering,  but  was  alfo  admitted  as  an  overt  Foft-  *97« 
act  to  prove  the  compaffing  of  the  king's  death. 

r  °  i  Hawk.  ch.  17. 

But  to  relieve  a  rebel  out  of  the  realm  is  no  treafon.  f.  as.  Sum.  is. 

4Blac.Com  85. 

V.  "  If  a  Man  be  adherent  to  the  King*s  Ene-       §  20. 

,  .         7.        ,  .      .  ,  j.    ,  ,  JMbenng  to  tte 

mies  in  bis  Realm,  giving  to  them  Aid  ana 


Comfort  in  the  Realm  or  elfewbere 
he  is  alfo  declared  guilty  of  high  treafon  by  the  ftat.  25  Ed.  3.    25  Ed  3.  ft.  5. 

And  it  is  further  provided   by  ftat.  2  &  3  Ann.  c.  20.  »'&*3  Ann,c.2o. 
f.  34.  that  if  any  officer  or  foldier  {hall,  out  of  England  or  Stidhrt'nrrtf. 

i       f  r          i       •  i_  11  •         pending  -with 

upon  the  fea,  correlpond  with  any  rebel  or  enemy,  or  give  Er.en-fet. 
them  advice  or  intelligence,  by  letters,  meflages,  figns, 
tokens,  or  otherwife,  or  (hall  treat  or  enter  into  any  condi- 
tion with  them,  without  authority  fo  to  do,  he  (hall  be 
guilty  of  high  treafon.  And,  by  the  general  mutiny  acts, 
for  thefe  and  other  like  offences,  the  offender  (hall  fuffer 
death,  or  fuch  other  punifhment  as  a  court  martial  (hall 
award. 

I  (hall  firft  enquire  who  is  an  enemy  ;  next,  what  is 
an  adherence  ;  and  then  I  lhall  confider  the  analogous 
offence  of  ferving  foreign  flates  without  licence  from  the 
crown. 

i.  By  the  term  enemy  is  always  to  be  underflood  a  foreign  ™1''  a*  En:ir*- 

.  .  '  °       4  Blac.Com.Sj. 

power  owing  no  allegiance  to  the  crown,  and   in  a  ftate  of  i  Kale,  159. 
open  hoftility  with  us  ;    though  perhaps  war  may  not  have  l62>'63>4« 

.  •  2"t5j   1.    ^.. 

been  regularly  declared   between   the   refpe&ive  countries  :  Foft.aig,  «o. 

and  therefore,  in  an  indiament  on  this  claufe,  it  is  fuflkient  ^ 

to  aver,  that  the  prince  or  ftate  adhered  to  tuat  an  enemy.    And  *  Ventr.  316. 
the  queftion,  Whether  there  be  war  or  not  between  fuch 

power  and  our  king  is  purely  a  queftion  of  fact,  triable  by  (*•;</,  \ve;js  ». 

the  jury;    and  public  notoriety  is  fufficient  evidence  of  it.  Williams.  *  LJ. 

Alfo.  R>y"-  ^ 


Ch.H.  §20. 

Adhering  to  the 
King's  Enemies* 

Foft.  196. 
I  Hale,  169. 


Ante,  f.  9. 
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Alfo,  if  the  fubjeft  of  a  foreign  (late  in  amity  with  us  a£la 
in  a  hoftile  manner  againft  us,  without  commiflion  from  his 
fovereign,  or  under  commifiion  from  a  (late  at  enmity  with 
us,  he  is  fo  far  an  enemy,  that  a  fubjeft  of  England  ad- 
hering to  him  is  a  traitor.  But  inciting  foreigners,  not 
actually  at  war  with  us,  to  invade  the  kingdom,  does  not, 
for  the  reafon  given,  fall  within  this  branch  of  the  ftatute, 
but  under  that  of  comparing  the  king's,  death.  Yet,  per- 
haps, if  it  could  be  fliewn  that  a  war  was  commenced  upon 
fuch  an  incitement,  it  would  fall  as  much  within  the  true 
conftru&ion  of  this  claufe,  as  one  who  counfels  the  levying 
of  war  is  guilty  of  that  offence,  if  the  war  be  adually  levied. 


§21. 

Wlat  an  adber- 
tnce. 

Ante,  f.  16. 
i  Hale,  56. 
Vide  4Blac. 
Com.  183. 
Vaughan's  cafe, 
SSt.Tr.  37. 
Foft.  216,  217. 
i  Hawk.  ch.  17. 
f.23. 


j  Hawk.  ch.  17. 
f.  28. 

Vaughan's  cafe, 
5  St.  Tr.  36. 
Vide  2  Ventr. 
316. 

Ante,  f.  12. 
Foft.  218. 


H-irding's  cafe, 
2  Ventr.  315. 
Foft. 197. 
•Ante,  p.  77. 


Lord  Prefton's 
cafe,  4  St.  Tr. 
4  9,&c. 
toft.  197. 


Foft.  217. 


2.  In  confidering  what  (hall  be  deemed  an  adherence  to 
the  king's  enemies,  much  of  what  has  been  already  faid 
under  the  head  of  levying  war  is  equally  applicable.  Thus, 
every  fpecies  of  aid  or  comfort,  in  the  words  of  the  ftatute, 
which,  when  given  to  a  rebel  within  the  realm,  would 
make  the  fubjecl  guilty  of  levying  war;  if  given  to  an 
enemy,  whether  within  or  without  the  realm,  will  make  the 
party  guilty  of  adhering  to  the  king's  enemies  ;  though  in 
the  cafe  of  giving  aid  to  enemies  within  the  realm,  a  fubje£t 
might  in  fome  inftances  be  brought  within  both  branches  of 
the  a£t..  It  is  neceflary  in  an  indictment  on  this  branch  of 
the  ftatute  to  aver  that  the  perfons  adhered  to  were  the 
king's  enemies,  as  well  as  that  the  defendant  adhered  to 
them  ;  but  it  is  not  neceflary  to  allege  exprefsly  that  fuch 
adherence  was  againft  the  king,  that  being  apparent ;  nor  is 
it  more  neceflary  under  this,  than  under  the  former  claufe, 
that  the  parties  (hould  come  to  an  adlion  ;  but  the  fpecial 
manner  of  adhering  muft  be  fet  forth. 

Harding  having  raifed  men  in  England  with  intent  to 
dethrone  the  king,  and  fent  them  abroad  to  join  the  French, 
then  at  open  war  with  us,  for  that  purpofe,  was  held  guilty 
of  adhering  to  the  king's  enemies,  and  of  compafllng  his 
death.  In  Lord  Prefton's  cafe,  the  compofing,  procuring, 
and  fecreting  treafonable  papers,  and  taking  them  with  him 
in  a  boat,  to  go  on  board  a  veflel  bound  to  France,  where 
they  were  to  be  ufcd  for  treafonable  purpofes,  were  laid  as 
overt  acts  of  both  thofe  fpecies  of  treafon.  Indeed  all  trea- 
fonable correfpondcnce  with  an  enemy  falls  within  the  claufe 

of 
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of  adhering,  as  it  has  been  (hewn  to  do  within  the  claufe  of  Ch.  n.  §  2*. 

compaffing  the  king's  death.     At  a  meeting  of  the  judges  K^SE^mia. 
upon  the  cafe  of  Gregg,  one  of  the  clerks  of  Mr.  Secretary 


Harley's  office,  who  fent  intelligence  by  letters  to  Monfieur  Ante»  {-  9- 
Chamillard,  fecretary  of  (late  in  France,  which  letters  were  Gregg's  cife,  '' 

intercepted  at  the  poft  office  here  ;  the  fending  fuch  letters  ^.  £  r.acy>  l6; 

-,     f  ,     ,    r      •        c         r       MS-  Pnce>  Dod» 
was  refolved  to  be  an  overt  act  ot   both  ipecies  or  treaion,  and  Denton. 

as  it  was  laid  in  the  indictment,  though  the  letters  never  *  MS.  Sum.  14. 
came  to  the  enemy's  hands.     And  in  Henfey's  cafe,  under  ioSt.  Tr.  Apj». 
the  fame  circumftances,  the  court  cited  that   opinion  with  ££  Henfe  ,s 
approbation,  and  adopted  it.  cafe,  i  Burr.646. 

In  like  manner  in  Stone's  cafe,  the  indictment  charged  as  R«  v.  \Vm. 
an  overt  aft  of  adhering  and  of  compaffing,  that  the  prifoner  Ontbe  Court  in* 
confpired  with  J.  Harford  Stone,  W.  Jackfon,  and  others  Hii.  36660.3. 
unknown,  to  collect  intelligence  within  England  and  Ireland  Rep  52,_  5Z9. 
of  the  difpofition  of  the  king's  fubjects  in  cafe  of  an  invafion  Vittt  Poftm  b<  c* 
of  either  country,  and  to  communicate  fuch  intelligence  to 
the  enemy,  for  their  affiftance  and  direction  in  their  conduct 
and  profecution  of  the  war.     Some  part  of  the  written  intel- 
ligence applicable  thereto,  which  was  given  in  evidence,  was 
found  in  the  hands  of  Jackfon,    one  of  the  confpirators. 
The  tendency  of  parts  of  the  papers  was  to  advife  the  enemy 
againft  an  invafion  of  England,  by  reprefenting  the  impro- 
bability of  its  being  attended  with  any  fuccefs,  from  the 
general  difpofition  of  the  people  ;  and  this  was  relied  on  by 
the  prifoner's  counfel,  as  (hewing  that  they  were  fent  with 
a  good  intent,  in  order  to  avert  the  danger  of  fo  great  a 
calamity.     But  all  the  court  faid,  that  the  jury  were  to  judge  (Vide  R«  T. 
from  all  the  circumftances,    whether  the  intelligence  had  Henfe*'  fu?r3') 
been  fent  with  that  view.     For  however  beneficial  the  effect 
of  fuch  intelligence  might  be,  yet,  if  it  were  fent  in  order 
to  affift  an  enemy  in  their  counfels,  and  to  enable  them  the 
better  to  (hape  their  defence  or  attacks,  it  was  undoubtedly 
high  treafon  under  both  the  claufe  of  adhering  and  of  com- 
pafling. 

It  is  alfo  an  adherence  to  the  king's  enemies  in  a  fubject  VaugWs  cafe, 
of  England  making  war  on  the  king's  allies,  engaged  with  Fort'.!^.5" 
him  againft  the  common  enemy,  though  no  act  of  hoftility 
be  committed  againft  the  king  or  his  forces;  for  by  this  the 
enemy  is  ftrengthened  and  the  king  weakened. 

In 
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Ch.  ii.  §  ar.        In  Jofeph  Evans'  cafe  it  became  a  queftion,  How  far  th< 

Jldbenn?    to   the  r\    i    •  ^  i  •      i 

tD^iEfuma.  Overt  a&  Iai"  under  this  branch  of  treafon  {hewed  a  trai- 

-  terous  intent  againft  the  king,  or  was  only  a  piratical  attempt 

Evans- cafe,  againft  the  fubjeft?     He  was  convided  at  an  admiralt 

jvi.   23  oeo.  3. 

MS.  Gould,  j.  leffions  holden  by  virtue  of  1 8  Geo.  2.,  whereby  treafons  o 


the  high  feas^  in  time  of  war,  by  adhering  to  the  king'g 
enemies,  are  to  be  tried  in  like  manner  as  piracies.  The 
indi£ment,  after  fettjng  forth  that  there  was  a  war  betweer 
the  Englifh  and  French,  charged  that  the  prifoner  die 
adhere  to  the  king's  enemies,  and  in  profecution  of  fuel 
adherence  did,  in  a  certain  armed  veflel  called  the  Efcama- 
tour,  with  certain  perfons  unknown,  hoftilely  go  a  cruifing, 
with  intent  in  maritime  places  to  feize  and  take  the  (hips,  &c. 
of  our  fovereign  lord  the  king  and  his  fubje&s.  Upon 
conference  among  the  judges,  on  fome  doubts  in  the  cafe, 
a  difficulty  occurred  at  firft,  whether  the  overt  a£l  was  fuf- 
ficiently  charged  ;  for  it  was  faid  that  it  flood  in  an  equivo- 
cal light,  whether  the  intent  might  not  be  to  commit 
a£ls  of  piracy.  But  it  being  obferved,  that  it  was  laid, 
that  the  prifoner  went  a  cruifing  to  take  the  (hips  of 
the  king  as  well  as  of  the  fubjec~ls,  it  made  it  clear  that  it 
was  an  adherence  to  the  enemy ;  in  which  opinion  all  con- 
curred. In  this  refpeft  it  was  compared  to  laying  as  an 
overt  a£l  of  compaffing  the  king's  death,  that  they  confpired 
or  agreed  to  feize  his  guards.  But  this  and  any  other  fpecies 
of  adherence  on  the  high  feas  may,  by  the  provifions  of  the 
flat,  n  &  12  W.  3.  c.  7.  and  18  Geo.  2.  c.  30.,  be  tried 
Fide  tide  Piracy,  as  piracy  under  the  admiralty  commiffion,  holden  by  virtue 

of  the  flat.  28  H.  8.  c.  15. 

Ante,  f.  15.  It    may   alfo    be    obferved,    that  the   fame  excufes   of 

compulfion  and  neceflity,  which  may  be  made  for  one  who 
has  joined  or  given  aid  to  rebels  or  enemies  within  the 
realm,  v/ill  alfo  apply  in  the  cafes  above  alluded  to. 


22.  But  the  mere  aft  of  refufing  perfonal  afliftance  to  the  king, 

ferve  either  againft  rebels  or  an  invading  enemy,  amounts  not  to 

j^HawkicTzi.  an  adherence  within  the  ftatute,  though  undoubtedly  it  is  a 

f-  2.  high  mifdemeanor,  and  punifhable  by  fine  and  imprifonment. 

ABIac.Com.iza.  ,.       .     '  , 

So  Enghfhmen  living  in  a  foreign  country  at  the  time  ot 
to  return  a  rupture  with  us,  and  continuing  there  afterwards,  are  not 
6  l6  on  that  account  adherents  to  the  king's  enemies,  unlefs  they 

voluntarily 
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voluntarily  fwear  fealty  to  them,  or  a£lually  affiil  them  in  the    £h;  n;  §  «• 

i  J  Kfjulal  to Jertrt 

War;  or,  at  lea  ft,- unlefs  they  refufe  to  return  home  upon   tfti^Emtmin. 

privy  feal  or  proclamation,  and  notice  thereof,  though  fuch  T- 

a  refufal  is  only  evidence  of  adhering.     The  cafe  of  fo-  Dy' *9  ' a* 

reigners  refiding  here  during  a  war  between  their  country 

and   ours   has   been   before  fufficiently  confidered  :   They  Ante,  f.  4. 

may  undoubtedly  be  guilty  of  treafon  in  adhering  to  their 

own  country. 

There  is  another  offence  againft  the  crown  and  (late,         §  33. 
which,  being  analogous  to  thofe  I  have  been  juft  defcribing, 
I  (hall  advert  to  in  this  place  ;    although,  being  as  well  ap- 
plicable to  a  (late  of  peace  as  of  hoftility,  it  does  not  fall 
under  the  notion  of  high  treafon,  unlefs  done  in  aid  of  rebels  jv,4B!aci 
or  enemies  :    Yet  it  is,  properly  fpeaking,  an  offence  againft  Cona> l01* 
allegiance.     This  is, 

Serving  or  procuring  others  to  ferve  Foreign  States. 

Entering  into  the  fervice  of  any  foreign  (late  without  the  Swi-g  Fwgn 
confent  of  the  king,  or  contracting  with  it  any  other  engage-  4Biac  Com.iaz. 
ment  which  fubjec~ls  the  party  to  an  influence  or  control  in-   *  Hawk.  ch. »». 
confident  with  the  allegiance  due  to  our  own  ibvereign,  fuch 
as  receiving  a  penfion  from  a  foreign  prince  without  the  leave 
of  the  king,  is  at  common  law  a  high  mifdemeanor,  and 
punifhable  accordingly.     Such  a]fo  is  the  difobeying  of  the   Dy.  49°.  a, 
king's  command  to  a  fubjett  abroad  to  return  home ;  or  his 
writ  of  ne  exeat  regno  to  a  fubjecl  at  home,  commanding 
his  (lay. 

Further,  by  (lat.   3   Jac.    i.    c.  4.    it  is  enabled,  "  that   3jac.  1.0.4. 
every  fiibject  who  (hall  go  out  of  the  realm  of  England  to   l  l8t 
ferve. any  foreign  prince,  (late,  or  potentate,  or  (hall  pafs  over 
the  fcas,  and  there  (hall  voluntarily  ferve  fuch  prince,   &c. 
not  having  before  taken  the  oath  of  obedience  (therein  pre- 
fcribed),  (hall  fuller  as  a  felon."  And  (f.  19.)  «  if  any  gentle-   (The  ftat.  i  W. 
man  or  perfon  of  higher  degree,  or  any  perfon  who  has  borne  pTet"mnnJi~b  \ 
any  office,  place,  or  charge   in  camp  or  army,  or  company 
of  foldiers,  or  conductor  of  foldiers,  (hall  after  go  volun- 
tarily out  of  the  realm  to  ferve  any  foreign  prince,  &c.  or 
(ball  voluntarily  ferve  any  fuch,  before  hs  be  bound  in   a 
bond  with  two  fureties  not  to  be  reconciled  to  the  fee  of 
Rome,  nor  to  enter  into  any  confpiracy  againlt   the  king, 
he  Ihall  be  guilty  of  felony." 

G  The 
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Ch.  II.  §23.        The  offences  are  the  going  out  of  the   realm  with  intent 

aer-vitig  Foreign  _  r        •          n  i  i  ,-, 

Siates.          to  ferve  a  foreign  Rate,  although  there  be  no  fervice  in  fact, 

•  and  theaclual  ferving,  after  having  gone  out  of  the  realm. 

3lrut.  80.  upon   that  or  any  other  occafion.     And   the  trial  is  to  be 

where  the  offence  is  committed,  which  is  at  the  place  where 
the  party  paffc-d  out  of  the  kingdom. 

9  Geo.  *,  c.  3o,  By  (tat.  9  Geo.  2.  c.  30.  "  If  any  fubjecl  of  Great  Britain 
fhall  enlift  or  enter  himfelf,  or  if  any  perfon  fhall  procure 
any  fubjecl  to  enlift  or  enter  himfelf,  or  hire  or  retain  any 
fubjecl  *vith  intent  to  caufe  him  to  enlift  or  enter  himfelf, 
or  procure  any  fubjecl;  to  go  beyond  feas,  or  embark  with 
intent  and  in  order  to  be  enlifted  to  ferve  any  foreign  prince, 
ftate,  or  potentate,  as  a  fcldier,  without  his  majefty's 
licence  under  his  fign  manual;  every  fuch  offender  fhall  on 
conviction  be  guilty  of  felony  without  benefit  of  clergy." 
But  if  the  perfon  fo  enlifted  or  enticed  to  go  beyond  ftas, 
iu  order  to  be  eulifted  as  a  non-commiffioned  officer  or  private 
foldier,  fhall  difcover  upon  oath  to  a  -ma^iftrate  his  feducer, 
within  14  days  after  fuch  enlifting  or  agreement  to  go  be- 
yond feas,  fo  that  lie  may  be  apprehended  and  convicted, 
fuch  perfon  ihall  be  indemnified." 

ajGeo.i-t.  17.  And  by  flat.  29  Geo.  2.  c.  17.  If  any  fubjecl  fhall  take 
or  accept  of  any  military  commiffion,  or  otherwife  enter  into 
the  milkary  fervice  of  the  French  king  as  a  commiffioned  or 
non-commiffioned  ojiicer,  without  fuch  licence  under  the 
king's  fign  manual,  lie  fhall  fuffer  ckath  as  a  felon,  without 
benefit  of  clergy. 

S.  5.  inflicts  a  forfeiture  of  500!.  on  any  fubjecl  accepting 
a  commiffion  in  the  Scotch  brigade  in  the  fervice  of  the 
States  General,  unlefs  within  fix  months  he  take  and  fub- 
fcribe  the  oaths  of  allegiance  and  abjuration,  and  certify 
the  fame  to  the  fecretary  at  war,  &c. 

By  f.  4.  for  removing  doubts  upon  the  flat.  9  Geo.  2. 
it  is  further  provided  "  That  if  any  fubjecl  has  or  fhall 
engage,  contract,  or  agree,  within  Great  Britain  or  Ireland, 
to  go  beyond  feaSj  or  embark  with  intent  or  in  order  to 
enlift  or  enter  himfelf  to  ferve  as  a  foldier  in  any  foreign 
fervice,  though  no  enlifting  money  be  aclually  paid  to  or 
received  by  him  ;  or  if  any  perfon  has'or  fhall  hire,  retain, 
engage,  or  procure  any  fubjecl,  though  no  cjilifling  money 
„  has  or  fhall  aclually  be  paid  to  or  received  by  him,  to  agree 

to  go  beyond  feas,  or  embark  with  intent  to  be  enlifted  to 

ferve 
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fsrve  any  foreign  prince,  &c.  as  a  foldier,  without  the  king's     Ch.  II.  §  13.  , 

f      i          cr  n      M     i  i-      i        j      Strvixr  Foreip  n 

licence   tuft  had;    every   fuch  offender  {hall  be  adjudged 
guilty  of  felony,  without  benefit  of  clergy."  . 

Proviiion   is  alfo  made  by  both    of  <the    above   ac~b   of  Trul. 
Geo.  2.,  that  offences  againil   them  committed  out  of  the 
realm  may  be  alleged  to  be  committed  and  may  be  inquired 
of  and  tried  in  any  county  in  England. 

VI.   Counterfeiting  the  Seals. 

The  next  head   cf    treafon  relates  to  the  king's  feals.         §  24. 
By  the  flat.  25  Ed.  3.   it  is  further  declared  to.  be  treafon     "s^u*1 
"  if  a   man  counterfeit  the  king's  great  or  privy  feal  •"  and  25  Ed-  3-  &  5- 
by  flat,  i  Ma.  c.  6.   "  If  any  perfon  falfely  forge  or  counter-  ,  Hawk.  cb.  17. 
fcit   the    queen's  fign   manual,  privy  fignet,  or  privy  feal,  f-^; 
fuch  offence  lhall  be  deemed  high  treafon,  and  the  offenders  215. 
therein,  their  counfellors,  procurers,  aiders,  and  abettors,  ^e^a-e'^he" 
being  convicted  according  to  law,  (hall  be  adjudged  trait-  27  n  *•  c  *• 

_  „  which  had  been 

repealed  by  I  Mar.  c.  I.  though  fayed  by  I  Ed   6.  c.  12.  f.  S. 

%ftat.  7  Ann.  c.  21.  f.  o.    Tocounterfeit  the  feals  ufed  7Ann'c-21' 
1.  g. 

and  continued  in  Scotland,  according  to  the  24th  article  of 
the  union,  is  high  treafon. 

This  is  a  fpecies  of  the  crimen  falfi,  or  forgery;  and  yet  J^fc  i  Hale,  178,' 
it  differs  confiderably  from   the   legal  conftruttion  of  that  Cr-^'ub.  3. 


nce,    and   therefore  reouires  feparate   notice.      It  was  c-  3- 

F;ec.  lib.  l-C  22, 

treafon   at   common  law,    and   the   judgment    was   to   be  4  niac.  Com.  89. 
drawn  and  hanged:  but  now  the  judgment  is  the  fame  as  ill  ^'  Plac>  FarL 

aU  other  treafons  I  have  before  touched  upon.  Cro.  Car.  383. 

I  Ventr.  254* 
Two  points  are  to  be  confidered  ; 

1.  Wbatjball  be  faid  to  be  the  great  or  privy  feal  t  &c. 

2.  Wbat  is  a  counterfeiting  of  the  fame  ? 

i.  The  great  feal  of  England  is  that  by  which  the  king  Gn^Sia.'. 

difpenfes  the  principal  a£ts  of  his  government,  and  the  ad- 

miniitration  of  juitice.     It  confifts   ordinarily,  fays   Lord 

Hale,  of  two  impreflions,  the  principal  one  (properly  called 

the  great  feal)  with  the  king's  effigies  ftamped  on  it  ;    the 

other  commonly  called  p:s  figilli,  and   formerly  le  targe, 

being  the  imprefTion  of  the  king's  arms  in  a  target,  which 

is  ufed  in   matters  of  lefs  moment.     By  the  very  delivery 

)f  this  feal  the  office  of  keeper  of  the  great  fealis  conftituted, 

G  2  which 
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Ctunterfeitint  the 
Setli. 


40  Geo.  3.  c.  67. 
f.  i. 


PritfV  Sea?. 

I  H«ic,  j; 


jPri't'V  Signet, 
alnft.  556. 
a  BUc.  Com. 

547- 

*«fcft.  27H.  S. 

c.  1 1. 

i  Hale,  171-,  i  ;a, 


i  Hale,  174. 


»H  ! 
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179— 
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j  Hale,  176,  7. 
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i.  S.  for  c.  rr.inui 


which  in  modern  times  has  been  to  the  lord  chancellor, 
when  any  fuch  officer  has  been  appointed,  otherwife  ta 
certain  commiflioners,  who  exercife  the  functions  of  that 
office  ;  and  in  fome  few  inftances  to  a  fingle  perfon  with 
the  title  only  of  lord  keeper  of  the  great  feal. 

By  the  firft  article  of  the  union  with  Ireland  the  ftile  and 
title  appertaining  to  the  imperial  crown  of  the  united  king- 
dom and  its  dependencies,  and  alfo  the  enfigns  armorial 
flags  and  banners  thereof  (hall  be  fuch  as  his  majefty,  by  his 
royal  proclamation  under  the  great  feal  of  the  united  king- 
doms, fhall  appoint.  Anci  by  f.  3.  of  the  act  it  is  enacted, 
that  the  great  feal  of  Ireland  may,  if  his  majefty  think  fit, 
after  the  union,  be  ufccl  in  like  manner  as  before,  except 
.where  otherwife  provided  by  the  articles,  within  Ireland. 

The  privy  feal  is  ordinarily  a  warrant  for  pafling  thing* 
under  the  great  feal  ;  fometimes  a  warrant  to  iffue  money, 
and  for  other  purpofes.  It  is  for  the  moft  part  in  the  cuf- 
tody  of  the  lord  keeper  of  the  privy  feal;  but  fometimes  has 
been  holden  by  commiflioners. 

The  privy  fignet  is  one  of  the  king's  feals,  ufed  In  fealing 
his  private  letters  and  fuch  grants  as  pafs  his  majefty's 
hand  by  bill  figned  with  the  fign  manual.  It  is  in  the 
cuftody  of  the  king's  principal  fecretary,  who  has  four 
clerks  of  the  fignet-office  attending  on  him;  and.it  is 
made  ufe  of  fometimes  as  a  warrant  to  the  privy  feal, 
this  latter  is  to  the  great  feal. 

There  are  other  feals-  of  the  king,,  fuch  as  thofe  appertaining 
to  the  feveral  courts;  thofe  of  the  King's  Bench  and  Com- 
mon Pleas  in  the  cuftody  of  the  refpe&ive  chief  juftices; 
that  of  the  Exchequer  holden  by  the  chancellor  of  the  Ex- 
chequer ;  thofe  of  the  dutchy  and  county  palatine  of  Lan- 
cafter  in  the  cuftody  of  their  refpe&ive  chancellors;  alfo  the 
feals  of  the  county  palatine  of  Cheiler,and  of  the  feveral  juftices 
of  aflize  oyer  and  terminer  and  gaol  delivery;  though  thefe 
latter  fometimes  make  their  precepts  under  their  own  feals;. 
alfo  the  king's  feals  of  ftatutes  and  recognizances,  and  the 
feal  of  the  cocket.  The  counterfeiting  of  any  of  thefe  was, 
before  the  25  Ed.  3.,  fuppofed  to  be  treafon,  and  after- 
wards felony  ;  but  it  is  now  ftttled  only  to  be  a  high  mifde- 
jneanor,  punifhable  by  fine,  imprifonment,  and  pillory. 

Upon  the  demife  of  the  king,  though  the  office  of  keeper 
cf  the  great  feal  expires,  yet  the  fame  great  feal  continue* 

to 
g  officers,  &c,  for  fix  months  after  the  dvaiife  of  the  crown,  unlefsfooacr  difplatei 
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to  be  the  great  feal  of  England  till  another  be  made  and    Cfc.  n.  J  24- 

_  i/ii-  •  i      •  r     Caur.te'ffithiT  tte 

delivered,     formerly  public  proclamation  was  made  in  cale         &*. 
of  a  change  of  the  feal,  though  now  a  memorandum  only  is  - 

entered  on  the  clofe  rolls.     But  even  after  the  making  and  Bu-nefsMS. i3. 
delivery  of  a  new  feal,  and  the  breaking  of  the  old  one,  yet  poft.e'  '"' 
the  counterfeiting  of  the  latter,  and  applying  it  to  an  inftru- 
ment  of  the  date  wherein  it  was  in  ufe,  or  to  an  inftrument 
without  date,  is  high  treafon. 

2.  As  to  what  fhall  be  faid  to  be  a  counterfeiting;  al-         $25. 

7r'm 

though  this  is  evidently  a  fpecies  of  the  crimen  falfi  or  forgery, 
and  might:  naturally  have  been  fuppofed  to  be  governed  by  Ante,  p.  $•$. 
the  fame  rules,  yet  the  difference  is  confiderable ;  for  though  j  Ha:s,i?i.i?3. 
the  fculpture  of  the  inftrument,  which  is  in  truth  the  great  f.'-a*""' 
feal,  be  exactly  counterfeited,  yet  if  it  be  not  ufed  or  ap- 
plied to  feal  any  thing,  though  intended  for  that  purpofe, 
the  offence  is  not  complete  :   but  it  feems  there  muft  be  an 
impreffion  made  in  wax,   in  teftimony  of  fome  writing ; 
otherwife  it  is  no  more  than  a  mere  intent  or  compaffing  to 
counterfeit  the  feal,  and  is  only  punishable  as  a  high  mifde- 
meanor. 

Again,  it  is  faid  that  the  affixing  the  true  great  feal  by  i  MS.  Som.  2». 
the  chancellor  or  any  cafual  polTtfibr  of  it,  without  warrant,  *  inftl'/e.3' 
or  the  affixing  it  to  a  wrong  patent  knowingly,  though  a  *BiC  Com-83« 
great   ratfprifion,  is   no  treafon  within  the  a&    of  Ed.  3.  f.  .-t,  S1. 
(nor,  by  confequence,    within  that  of  Mary) ;  becaufe  this  j£jlt'^afs' 
is  not  a  counterfeiting  of  the  feal.     For  the  fame  reafon 
the  rafing  of  one  manor  out  of  a  patent  and  inferting  an- 
other, or  any  artificial  removing  of  the  true  writing  and 
adding  new   matter;  or  even,   it  is  faid,  the  taking  off  the 
wax  imprefied  with  the  great  feal  from  a  true  patent,  and 
affixing  it  to   a  writing  importing  to  be  a  grant  from  the 
king,  are   none  of  them   high  treafon,  but  only  great  mif- 
prifions.     It    was   formerly   queftioned  whether   thefe    in- 
ftances  did  not  amount    to  high  treafon,  and  many  cafes 
are  noticed  by  Lord  Coke  and  Lord  Hale  upon  this  fubje&j  JT*  iHafe, 
but  upon  the  whole,  whatever  the  offence  might  have   been  [\1r',*".  j6 
before  the  flatute  of  the  25  Ed.  3.,  and  however  in  found  and  L«k's' cafe, 
fenfe  and  a  juft  eftimate  of  guilt  there  is  no  kind  of  differ-  Rt^f0!?i  cafe, 
cnce  between  the  offence  of  one  who  puts  a  true  feal  to  a  *Roi.  Rep.  51. 
falfe  patent,  and  of  one  who  forges  the  feal  itfelf ;  yet  fmce 
thai  (latute  v.hich  negatives  all  other  treafoiis  than  thofe 

G  3  therein 
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Treafo 


on. 


Ch.ll.  §15.    -therein  enumerated,  and  the  only  treafon  therein  dtfcribecL 

Ctunterftttinr  toe  .... 

Seals.          touching  this  matter,  is  confined  to   the  counterfeiting  the 
*  feal  itfelf  ;  it  feems  to  have  been  long  ago  agreed,  and  muft 

be  taken  for  law  at  this  time,  that  none  of  the  above-men- 
tioned inftances  of  mifufer  of  the  feals  are  within  the 
meaning  of  that  aft.  This  feems  to  be  one  of  thofe  cafes 
where,  according  to  the  caution  given  in  the  flatute  of  trea- 
fons,  recourfe  fhould  be  had  to  the  advice  of  parliament. 

And  herein  confifts  the  difference  between  this  offence 
and  forgery,  properly  fo  called  ;  that  in  the  latter  the  crime 
confifts  in  the  falfification  of  the  vijlrnmenty  and  therefore 
if  any  part  of  it  be  falfe  it  is  not  the  fame  inftru'ment  which 
it  purports  to  be:  but  here  the  crime  confifts  wholly  in  the 
falfification  of  part  of  the  inftrument,  namely  the  feal  ;  and 
therefore  if  that  be  genuine,  however  falfe  the  inftrument 
to  which  it  may  be  applied,  at  leaft  the  party  cannot  be  faid 
to  have  counterfeited  the  feal,  in  the  words  of  the  a£t  of 
Edward  3,  Hence  it  is  that  in  moft,  if  not  in  all,  of  the 
a&s  which  have  palled  to  proteft  the  property  of  public 
companies,  provifion  has  been  made  not  only  againft  coun- 
terfeiting their  common  feals  but  all  thofe  inftruments  under 
their  common  feals,  which  were  intended  to  be  protected. 
It  has  been  determined,  however,  that  fplitting  the  feal 
j  Cj0fing  [t  again  to  a  falfe  patent  is  a  counterfeiting, 
and  this  upon  the  principle  above  adverted  to  ;  becaufe  this 
cafe,  is  an  alteration  of  the  feal  itfelf.  And  where  the  feal  is 
fubftantially  counterfeited,  the  adding  or  omitting  of  a 
crown,  the  leaving  out  words  in  the  ftile  or  adding  others, 
or  making  any  other  minute  variations  in  the  counterfeit, 
which  is  often  done  purpofely,  and  by  way  of  eluding  the 
law,  will  not  alter  the  cafe;  as  was  ruled  in  Robin  fonfo 
cafe,  upon  an  indictment  under  the  fbtute  of  Mary  for 
counterfeiting  the  privy  fignet.  The  difparity,  however, 
may  be  fo  great  between  the  true  and  falfe  feal  that  it  would 
Hot  amount  to  a  counterfeiting  within  the  Uatute,  as  if  it 
be  evident  to  the  view  of  every  man's  eye.  Neither  would 
it  if  a  man  were  to  counterfeit  the  feal  of  one  prince  to  a 
patent  fuppofed  to  be  granted  in  the  time  of  another  ;  or  to  a 
fuppofed  patent  of  the  fame  prince  after  a  new  feal  had  been 
made  and  delivered  ;  if,  fays  Lord  Hale,  the  difference  appear 
very  legible  and  confpicuous  ;  for  at  the  time  whereunto  it 
relates  there  was  no  fuch  great  feal  in  being.  In  regard  to 

the 
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iHdie,  17^.104. 
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the  queftion  of  variance  the  fame  rule  muft  govern  as  in  cafe  of    Ch.  II.  <j  25. 

r      I          11     i_      •     J  C"ur.'.trft:ting  :bt 

coining,  where  it  was  ruled  in  WcMhs  cafe,  by  all  the  judges,         5M/f. 
to  be  a  queftion  of  fa£t  for  the  jury  to  determine,  Whether  or  • 

uot  the  counterfeit  were  made  to  refemble  the  real  coin  ?        *•  *•  ^felfl>» 

jiertf-ra  Lent 

Aflizes,  I7S5,  and  in  Eafter  trrm  following  ;  MS.  Jud.  Gould  &  Buller,  Js.  and  Midi  R.  v.  Jones, 
til.  Forgery. 

All  aiders  and  confenters  to   the  counterfeiting  of  the         §  26. 

great  or  privy  feal  are  within  the  acl  of  Edward  3.  j  and  that  f  M^Tum.^ix. 

of  Mary  extends  to  fuch  in  terms.     But  receivers  or  aiders  «  Hawk.  ch.  17. 

after  the  fact  are  not  within  the  words  of  either:    and  it  j  Ma.  it,  2.  c.  6. 

was  ahvavs  doubtful  how  far  the  flat,  of  Ed.  3.  extended  to  **&>  f-*4- 

m  it  1  1       1Z  '    ~" 

them  by  implication  -t  which  doubt   is  rather  ftrengthened  (-init.iS. /*/. 
by  the  iiat.  of  Mary,  wJ.ich  exprefsly  mentions  fuch  as  ^re  in  flJ^J^rJ. 
fubftance  accefiaries  before,  and  dues  not  mention  receivers. 

VR.  High  Treafon  againft  t'e  Klng*s  Officers. 

By  the  25  Ed.  3.   {t  If  a  man  flay   the  chancellor,  trea-         §27. 
furer,   or  the  king's   iuftices  of  one  bench    or  the  other,  H'gb'TreaJon 

•     n  •  •      n  •  n-  '  agairjt  tlx  King's 

jultices  in  eyre,  or  jultices  of  aliize,  and  all  other  jullices  of.ars. 
afligned  to  hear  and  determine,  being  in  their  places,  doing  25  Ed-  3*  ft>  >' 
their  offices,"  it  is  declared  high  treafon. 

By  the  7  Ann.  c.  21.  f.  8.  to  flay  any  of  the  lords  of  fef-  7  Ann.  c.  si. 
Cons,  or  judiciary  of  Scotland,  in  the  excrcife  of  their  office,  f'  8' 
is  high  treafon. 

i ft.  The  ftatute  of  Edward  3.  extends  to  no  other  officers  TO  •»*«*  a  tx- 
of  flate  but  thofe  who  are  exprefsly  mentioned  ;  and  therefore.. ttr'^' 
the  lord  fteward,  conftabie,   or  marPnal  are  not  included.        i  Hale,  231. 

It  may  kern  extraordinary  that  the  lord  treafurer  ftiould  \  ^wk-_ct1'  I7' 
be  the  only  officer  of  (late  named  among  the  other  high  legal 
ofHcers,  who  feem  to  have  been  the  principal  at  leaft,  if  not 
(as  I  think  they  were)  the  fole  objects  of  regard.     But  the  20  Ed.  3.  c.  fi. 
lord  treafurer  ieems  to  have  been  named  on  account  of  the  31  £i-  3-  rt-  *• 
judicial  part  of  his  office  mixing  with  that  of  the  other  judges,  21  H.  8.  c.  20, 
which  was  not  inconfiderable,  as  appears  by  feveral  ftatutes.  \l^\^'^\\' 
The  exchequer  too  was  the  great  repository  of  records,  which  3  lnft- l8- 
were  brought  and  laid  up  in  the  treafury  there,  of  which  he 
had  the  fuperintendance,  from  the  other  courts  at  Weftmin- 
fter.     Lord  Hale  doubts  whether  difpatching  bufinefs  in  the 
treafurer's  houfe  be  In  Us  place;  and  both  he  and  Lord  Coke 
feenis  to  confine  it  LO  iitting  in  courts,  as  he  does  in  the 

G  \  cour: 
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ch.  II.  $27.   court  of  exchequer,  or  exchequer  chamber,  or  as  he  did  in 
flar  chamber  while  that  court  flood.    The  ftatute  has  alfo 
been  faid  to  extend  to  juftices  of  nifi  prius,  and  gaol  delivery, 


Bumet'sMS  17.  but  not  to  iuftices  of  the  peace. 

Holborn's  Read- 
in",  48.  i  Hale,  231. 


j  MS.  Sum.  22. 
MS.  Burner,  17. 
J-',tie  Holhorn's 
Reading,  48. 
4-Blac.  €001.84. 
And  -vide  Eai- 
rington  on  the 
Statutes,  137. 


5  KHz.  c.  18. 
1  Hale,  231. 
4_Blac.  Com  84. 
4  Inft.  84.  88. 

3  MS.  Sum.  22. 
i  W.  &M.  ft. i. 


i  Kale,  231, 
?oft.  f.  30. 


jfit  ivbat  T.mt. 
j  MS  Sum.  zz. 
3  Inft    j8. 
j  Haley,  232. 


i  Ha'e,  2-,o. 
i  Hawit.  ch.  i;< 


It  is  faid  by  good  authority,  that  among  the  judges  the 
barons  of  the  exchequer  are  included,  becaufe  in  the  fame 
predicament  with  the  other  judges.  Mr.  Juftice  Blackflone 
has  indeed  delivered  a  different  opinion,  and  cited  Lord  Hale 
in  fupport  of  it ;  but  the  latter  takes  no  particular  notice  of 
this  cafe,  but  merely  ftates  generally,  that  the  ftatute  extends 
to  no  other  officers  than  thofe  named,  referring  to  the  offi- 
cers of  ftate  above  mentioned. 

The  flat.  5  of  Eliz.  c.  18.  having  declared  the  office  of 
lord  keeper  to  be  the  fame  to  all  intents  as  if  he  were  lord, 
chancellor,  it  feems  that  the  lord  keeper,  at  leafl  when  there 
is  no  lord  chancellor,  is  within  the  a£t.  And  as  the  office  of 
commiffioners  of  the  great  feal,  when  it  happens  to  be  in 
commiffion,  is  by  ftatute  declared  to  be  the  fame,  and  the 
commifTioners  to  have  the  fame  jurifdi&ion  and  privileges  as 
the  lord  chancellor,  they  alfo  feem  to  be  within  the  n£l. 
But  not  the  commiffioners  of  the  treafury,  fur  they  have  not 
the  fame  power  as  the  lord  treafurer,  and  therefore  their 
office  is  not  the  fame.  But  fome  other  officers  are  included 
in  other  flatutes,  which  will  be  prefently  mentioned. 

2.  The  protection  of  the  a£l  is  only  during  the  times  that 
the  feveral  officers  above  named  are  in  the  actual  execution 
of  their  refpedYive  offices  •,  that  is,  fitting  judicially  in  their 
places  in  the  king's  courts,  where  they  ufually  or  by  adjourn- 
ment fit  in  the  adminidration  of  judice;  for  there  they  re- 
prefent  the  king's  perfon.     And  Lord  Hale  extends  it  to  the 
Lord  chancellor's  houfe,  when  the  fcal  is  open  there,  and  to 
{he  hearing  of  caufts  in  his  chamber,  where  he  fays  ufe  has, 
fufficiently  obtained  to  give  it  the  ilile  offefantfon  office. 

3.  The  flat  of  Ed.  3.  is  alfo  confined  to  the  cafe  of  £//////£ 
fuch  officers,  and  extends  not  to  a  wounding  or  attempt  to, 
kill,  unlefs  death  afterwards  enfue  from  it.     Yet  the  mere 
flfilung  or  aflaulting  them  in  the  execution  of  their  office  i$ 
a  great  mifprifion3  for  which  in  fome  cafes  of  aggravation 

the 
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the  offender  may  lofe  his  hand.     But  if  many  confpire  to   di-.il-  j*9- 

_        ,  .  n     .       .     f  Slaying,  fire,  the 

kill  any  fuch  officer,  and  one  actually  accomphlh  it,  it  ieems    K:ng*s  off^n. 
treafon  in  all.  - 

By  the  aftof  3  H.  7.  c.  14-  the  mere  «  comparing  by  J^J^J^ 
any  of  the  king's  fworn  fervants  named  in  the  cheque-roll  of  3  inft.  37. 
his  houfehold,  under  the  ftate  of  alord,  with  any  perfon,to  kill  l  Hale» 
the  king,  or  any  lord  of  the  realm,  or  other  perfori  fworn  to 
the  king's  council,  or  the  fteward,  treafurer,  or  comptroller 
of  the  king's  houfehold,"  is  made  felony,  but  within  clergy. 
According  to  Lord  Coke,   the  confpiracy  mud  be  plotted  to 
be  done  within  the  king's  houfehold.    But  the  trial  of  offend- 
ers under  this  act  being  before  a  peculiar  jurifdiction  com- 
pofed  of  officers  of  the  houfehold,  there  is  lefs  occafion  to  fay 
more  of  it,  being  extraneous  to  the  object  of  this  treatife. 

By  ftat.  9  Ann.  c.  16.    (which    was   made  on  occafion 
of  Mr.  Secretary  Harley  being  ftabbed  by  Anthony  Guifcard,  9  Aftn.  c.  i5. 
who  was  then  under  examii;  .tion  before  the  privy  council.)  "J^*  'Y^  "... 

r       /  .      >l   Pr:-vf  Lcur.filltr, 

lit  is  enacted,  "  that  if  any  perfon  fhall  unlawfully  attempt 
to  kill,  or  (hall  unlawfully  affjult,  ilrike,  or  wound  any  privy 
icounfellor  in  the  execution  of  his  office,  in  council,  or  in  any 
committee  of  council,  he  (hall  on  conviction  be  declared  a 
felon,  and  fuffer  death  without  benefit  of  clergy." 

VIII.  High  Treafon  in  refpeft  of  tie  Coin. 

As  to  .offences  againfl  the  coin,  fome  of  which  amount  to         §  30. , 
high  treafon,  I  fhall  treat  of  them  altogether  in   another     c°'"' 
place  i  contenting  myfclf  here  with  enumerating  the  feveral  Poft.  ch.  4. 
jftatutes  by  which  offences  of  this  defcription  are  made  high 
'treafon;  which  are  25  Ed.  3.   ft.  5.  c.  2.     I  M.  ft.  2.  c.  6.  ^?^« i Hale, 340. 
i  &  2  Ph.  &  M.  c.  1 1.    5  Eliz.  c.  1 1.    j  8  Eliz.  c.  i.     8  &  gsf&c'.  C°m> 
9\V.  3.  c.  26.     7  Ann.  c.  25.     15  Geo.  2.  c.  28,  &c. 

IX.  In  refpeEt  of  Papifls. 

The  ninth  clafs  of  offences  againft  the  allegiance  and  duty        f  ^  r 

of  the  fubiect  to  the  crown  relates   to  papifts.     Thefe,  fo  *•&*• 

.,          ,  t  ...  rUttBdtj&r. 

tar  as  they  relate  to  religious  matters,  being  in  a  manner  329,  &c. 

grown  obfolete,  I  (hall  barely  refer  to  the  mention  which  has  4^^X001.87. 
already  been  made  of  them  in  the  preceding  chapter.  They  ^u^'d!  ij. 
depend  upon  ftatutes  parted  in  the  reigns  of  Elizabeth  and  fTr7,''  &<T , 

,        _.    _  rule  poll.  1.  14* 

James  the  farit,   and  were  confequent  upon  the  then  recent 
Reparation  of  the  church  of  England  from  the  fee  of  Rome. 

Thefe 


Ch.  17.  § 


eeflion. 


c  2. 
Vide  4  Blac. 
Com.  QI. 
ante,  f.  5. 
I  Hawk.  ch.  17. 
f.  8<;,  &c. 
X  Ann.  It.  z. 
e.  17.   f.  3. 
(i  W   &  M. 

ft.  2.  C.  2.  &  12. 

and  13  W.  3. 


6  Ann.  c.  7, 
f.  i  &  a. 


17  Ceo.  2.  0.39. 
CorrtJpsHding 
•with  the  Pre- 
Urtder,  &c. 
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Thefe  animofities  are  now  happily  buried  in  oblivion  in 
more  enlightened  age,  and  under  better  aufpices. 

X.    High   Treafon^   &c.   againft   the  Protcjlani 
SitcceJJion. 

Another  principal   branch  of  this  offence  is   that  whicl 
concerns  the  prefent  protettant  fucceffion  to  the  crown,  as 
modelled  by  the  acl  of  fettlement,  to  which  I  have  before 
adverted.    To  fecure  which  it  is- enacted  by  the  ftatute  i  Ann. 
ft.  2.  c.  17.  f.  3.  that  if  any  perfon  (hall  endeavour  to  de- 
prive or  hinder  any  perfon,  being  next  in  fucceffion  to  tin 
crown  for  the  time  being,  according  to  the  limitations  of  tl 
ac~ls  of  fettlemeut,  from  fucceeding  to  the  crown,  and  fhal 
inalicicufly,  advifedly,  and  directly  attempt  the  fame  by 
overt  a£l  or  deed  ;  fuch  offence  (hall  be  adjudged  high  tres 
fon  j  and  the  offenders   therein,   their  abettors,  procurei 
and' comforters,  knowing  the  faid  offence  to  be  done,  01 
conviction  or  attainder  firall  be  adjudged  traitors. 

By  flat.  6  Ann.  c.  7.  If  any  perfon  fhall  malicioufly,  advifec 
Jy^anddirc'cHy,  by  writing  or  printing,  maintain  and  affirm  tha 
any  other  perfon  bath  any  right  or  title  to  the  crown  of  thij 
-realm,  otherwife  than  according  to  the  a£tsof  fettlement, 
that  the  kings  of  this  realm,  vtith  the  authority  of  parliament 
are  not  able  to  make  laws  and  ftatutes  to  bind  the  crown  and 
the  defcent  thereof,  fuch  perfon  fhall  be  guilty  of  high  tre: 
fon ;  and  thofe  who  malicioufly  and  directly  affirm  the  fairu 
by  preaching,  teaching,  or  advifed  fpeaking,  fhall  be  guilt 
of  a  prasmunire.    The  ft.  13  Eliz.  c.  I.  had  before  made 
fimilar  provifion. 

By  ft.  17  Geo.  2.  c.  39.  If  any  fubject  of  the  crown  fhs 
hold  any  correfpondence  with  the  fons  of  the  pretender, 
knowingly  with  any  perfon  employed  by  them,  or  fhall  remi 
or  pay  any  money  for  their  ufe  or  fervice,  he  fhall  be  guilt 
of  high  treafon.     And  any  of  the  pretender's  fons  attempt 
ing  toJand  in  Great  Britain  or  Ireland  fhall  ftand  and 
adjudged  attainted  of  high  treafon. 

As  a  fifrther  fecurity  for  the  bleffings  of  the  proteftar 
government  and  fucceffion,  a  variety  of  ftatutes  have  fror 
time  to  time  been  paffed,  requiring  the  oaths  of  allegtam 
and  fupremacy  to  be  adminiftered,  fometimes  in  die  cafe 
of  fufpe&ed  perfons,  but  principally  in  the  inftance  of  pel 
fons  taking  public  offices  or  trufts.  Moft  of  thcfe  have  bee 

alreac 
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already  noticed  in  the  preceding  chapter ;  and  further  men-    ch.  IT. 
tion  of  them  will  occur  when  I  treat  of  offences  relating  to    PrK^^,&K" 
fuch  office  -—• 

XI.  Seducing ,  or  attempting  tofeduce  others  from 
their  Allegiance  and  Obedience  to  the  Crown* 

O 

Another  and  not  lefs  important  clafs  of  offences  than         •  ^. 
many  of  the  foregoing  is  that  of  withdrawing  or  attempt- 


i  e  i     •        ii      •  i_  Mtacttmr  nfc- 

ing  to  withdraw  others  from  their  allegiance  to  the  crown, 


and  their  obedience  to  the  king's  lawful  commands  in  their 

Teveral  Rations.     In  all  cafes  falling  within  the  legal  notion 

of  compaffing  the  king's  death,  any  attempt  of  this  fort, 

though  no  act  be  done  in  confluence  thereof,  will  amount, 

.3  before  {hewn,    to  high   treafcn,    within  the  flat. 

'.  2-    But.  there  are  fome  other  ftafutes  relative  to  this 

:er  well   worthy  of  particular   notice.      By   the    ftat. 

23  tiiz.  c.  i.  "  If  any  one  fhall  have  or  pretend  to  have  £ro  cir 

power,  or  fhall  by'  any  ways  or  means  put  in  practice,  to  ^53. 

abfolve,  perfuade,  or  withdraw  a  fnbject  from  his  natural 

obedience  to  the  crown,  or  to  withdraw  him,  for  that  intent, 

from  the  religion  eftablifhed  by  the  queen's  authority  within. 

her  dominions  to  the  Romi'li  religion,  or  to  move  him  to 

promife  any  obrcmnce  to  any  pretended  authority  of  the  fee 

>f  Rome,  orofanyotherpnr.ee,  ftate,  or  potentate,  to  be 

had  or  ufed  within"  the  queen's  dominions,  or  (hall  dp  any 

overt  a£l  to  that  intent  or  purpofe  ;    or,  If  any  perfon  fliall 

by  any  means  be  willingly  abfolved  or  withdrawn  as  afore- 

illingly  be  reconciled,  or  (hall  promife  obedience 

refaid  ;    every  fuch  perfon,  his  procurers,  and  coun- 

•s  thereunto,   being  thereof  lawfully  convicted,    (hall 

r  and  forfeit  as  in  cafes  of  high  rreafon." 

It  feems  the  bare  pretending  to  fuch  a  power,  without  i  Hawk-  ch.  17. 
any  further  endeavour  to  perfuade  perfons  from  their  alle-  f'.  7f*    <^m" 

p  on  i  citf, 

:e,  or  the  bare  endeavour  fo  to  perfuade  without  pre-  Sa*.  3. 

ng  to  fuch  power,  is  within  the  acl. 

By  f.  3.  of  the  fame  a£t,  aiding  or  maintaining  of  fuch 
offenders,  knowing  the  fame,  or  concealing  any  fuch  offence 

_  j  days  after  knowledge  thereof,  without  difclofing  the 
fame  to  fome  juftice  of  peace  or  other  high  onicer,  is  made 

riGon  of  treafon. 

later  times  the  fame  fpecies  of  offence  has  taken  another  .Ei&nm  •    ta 
and  not  a  lefs  perilous  Ihape  ;  and  it  has  been  found  necefiary  &"*  M&rt  »* 

*'' 
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ch.  II.  \  K.  to  pafs  an  a£l  for  the  better  prevention  and  punifliment  of 

flduir&lditn'cr  attempts  to  feduce  the  army  and  navy  from  their  duty  and 

Sailers.  allegiance    to  his  majefty.      For   which  purpofe  the  flat. 

1  37  G.  3.  c.  70.  has  enabled,  "  That  any  perfon  who  (hall 

continued 'by fei  malicioufly  and  advifedly  endeavour  to  feduce  any  perfoa 

*<•«!  afts  (laftiy  ferving  in  the  king's  forces,  by  fea  or  land,  from  his  duty 

by  the  flat.  40  . 

G.  3.  c.  16  )  to  and  allegiance  to  his  majeuy,  or  to  incite  or  fur  up  any  fuch 
fix  we.ks  after     perfon  to  commit  any  aft  of  mutiny,  or  to  make  or  endea- 

the  commence-  ,  •*  I* 

mem  oi"  the  then  vour  to  malve  any  mutinous  aflembly,  or  to  commit  any 
next  fefiioiis.  traiterous  or  mutinous  practice  whatfoever,  (hall,  on  con- 
viclion  of  fuch  offence,  be  adjudged  guilty  of  felony  without 
Trial  in  any  benefit  of  clergy."  And,  by  f.  2.  any  fuch  offence,  whe- 
ther committed  in  England  or  on  the  high  feas,  may  be  tried 
before  any  court  of  oyer  and  terminer  or  gaol  delivery  for 
any  county  in  England,  as  if  the  offence  had  been  therein 
committed.  Provided  (f.  3.)  that  no  perfon  tried  and  ac- 
quitted, or  convicted  under  this  a£t,  fhall  be  liable  to  be 
tried  again  for  the  fame  offence  or  fadt,  as  high  treafon  or 
mifprifion  of  treafon,  nor  fhall  this  adt,  prevent  the  trial  of 
any  perfon  as  for  high  treafon  or  mifprifion  of  treafon,  who 
has  not  been  tried  for  the  fame  fa£fc  under  this  a£l. 

Fuller's  cafe,  Richard  Fuller  was  indicted  on  the  above  a£l  ;    and  the 

1797,  cw/BuI.  indi&ment  dated  that  the  defendant,  after  the  palling  of  the 
lcr>(j.  MS.JUJ.  a£j}  ani}  whilfl  it  was  in  force,  to  wit,  on,  &c.  with  force 
and  arms,  at,  &c.  "  felonioufly  did  malicioufly  and  ad- 
vifedly endeavour  to  feduce  one  Mathew  Lowe,  he  the  faid 
M.  L.  then  and  there  being  a  perfon  ferving  in  his  majc'fty'a 
forces  by  land,  from  his  duty  and  allegiance  to  his  faid 
majefty;  agaiuft  the  form  of  the  flatute,"  &c.  The  fecond 
count  was,  for  that  the  defendant  "  felonioufly  did  mali- 
cioufly and  advifedly  endeavour  to  incite  and  ftir  up  the  fdid 
M.L  ,  he  the  faid  M.L.  then  and  there  being  a  perfon  ferving, 
&c.  to  commit  an  a£l  of  mutiny,  and  to  commit  traiterous  and 
mutinous  practices,  againft  the  form  of  the  ftatute,"  &c. 
After  conviOion  a  queftion  was  referved  for  the  opinion  of 
the  judges,  Whether  the  indictment  were  good  in  this  gene- 
ral form  ?  or,  Whether  it  ought  not  to  have  ftated  how  and 
by  whatacls  the  prifoner  endeavoured  to  feduce  the  foldier? 
The  cafe:  involving  fome  difficulty,  it  was  afterwards  argued 
in  -the  exchequer  chamber  before  all  the  judges  (except 
r^Ocfame  Buller,  J.  who  was  indifpofed),  and  all  thofe  who  were 
the  d*r*rai  aflcmbled  held  the  indictment  to  be  fuflicient.  This  opinion 
F'Tmt.fin-  was  grounded  upon  confjderation  of  manv  precedents  in 

diamenis.  J    r         rp 

Tremam 
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Tremain  of  the  like  general  import,  and  on  the  nature  of   ch.  n.  §  33. 
the  offence  itfelf,  created  by  the  a&  of  patliament  in  the        "c^y** 
terms  laid  in  the  indictment.  .  . 

XII.  Defertion  from  the  Kings  Forces.  §  34. 

The  lafl  offence  more  immediately  againfl  the  allegiance  3  inft.  g'e. 
due  to  the  crown,  though  not  amounting  to  high  treafon,  4B|ac-c°m-  JC~' 

i  Ha!e,  674,  &c. 

is  defertion  from  the  king's  armies.     This,  whether  by  land  i  Hawk.  ch.4&. 

or  fea,  in  England  or  abroad,  is  by  feveral  ancient  ftatutes,  ^  ^9'fi>  c  T 

and  particularly  by  the  flats.  18  H.  6.  c.  19.    7  H.  7.  c.  i.  2  &  3  Ed-  6- 
3  H.  8.  c.  5.  and  5  Eliz.  c.  5.  made    felony,    and,    under 


certain  circumftances,  without  benefit  of  clergy;    and  the  7H  7-  c-  '• 

flat.  2  &  3  Ed.  6.  c.  2.  renewed  by  flat.  4  &  5  W.  &  M.  3  H 

c.  23.  takes  away  clergy  generally  from  deferters  in  time  of 

war.    And  the  offence  is  made  triable  by  the  juftices  of  every 

(hire.     Thefe  flatutes  are  alfo  levelled  againfl  fome  other 

inferior  military  offences,  which  are  punifhable  as  mifde- 

meanors  ;  but  they  are  altogether  fallen  into  difufe,  as  well 

on  account  of  the  manner  of  retaining  foldiers  therein  re- 

ferred to  being  no  longer  adopted,  as  becaufe,  fmce  the  annual 

ac~ls  for  punifhing  mutiny  and  defertion,  a  more  compendious 

and  convenient  fyflem  of  military  coercion  has  obtained. 

By  the  flat.  i-Geo.i.  047.  If  any  perfon  (other  than  inlifted  iCeo.  1.0.47. 
foldiers,  who  are  already  punifhable  by  law  for  fach  offence) 
{hall,  in  Great  Britain,  Ireland,  Guernfey,  or  Jerfey,  perfuade 
or  procure  any  foldier  to  defcrt,  he  fhall  forfeit  40  1.,  to  be  re- 
covered by  any  informer  ;  and,  if  he  has  not  property  to  that 
amount,  or  from  the  heinous  circumftances  of  the  crime  it 
{hall  be  thought  proper,  the  court  before  whom  he  is  convided 
{hall  imprifon  him  not  exceeding  fix  months,  and  a!fb  adjudge 
him  to  fland  in  the  pillory  for  one  hour  in  fome  market 
town  next  adjoining  to  the  place  where  the  offence  was  com- 
mitted, in  open  market  there,  or  in  the  market  town  hfelf 
where  the  offence  was  committed.  By  f.  2.  the  profecution 
mud  be  commenced  within  Gx  months  after  the  offence. 

Of  Accomplices  )  and  'when  they  ??uiy  !>e  put  on        §3;. 
their  Trial. 

I.  It  is  generally  faid,  that  in  high  treafon,  whether  at  All  PnndfJj. 
Common  law  or  by  flatute,  there  are  no  acceffaries,  but  all  \  JJwfeh.1^ 
are  principals;  and  that  whatever  will  make  a  man  acceffary  f-  39-  ch  ro. 

•,     z          i  Hawk  ch.  29. 
bCfore    f.  J.    ,4. 
Foft.  34.1,  346.     i  Hale,  214.  139.  323.  3:8.  613.     3  Inft.  16.  138.    SUunf.  40.     Ktl   33. 


Ch.ll.  §35- 
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Rccei-vers. 


ijl  Exceftitn  at 

to  certain  Rt- 

cci-vfri. 

Vide  i  Hale,  237. 

Sum.  20.  127. 

j  Hawk.  ch.  17, 

f.  55. 

12  Co.    31,2. 

Corner's  cafr, 
Dy.  296.  a. 


3  Inft.  1 6. 


I  Hale,  i  S  I. 
2x3,4. 
And  -vide  Bar- 
rington  on  the 
Statutes,  273. 
1  Hale,  185. 
&22J.  n. 
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I  Hale,  224. 
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before  or  after  in  felony,  will  make  him  a  principal  in  tren- 
fon,  and  that  nothing  lefs  will.  And  this  is  true,  both  with 
refpect  to  new  as  well  as  old  treafons,  if  it  be  taken  with 
refpeft  to  the  offence  itfelf,  or  the  offender  after  conviction  j 
but  with  two  exceptions  : 

ift,  With  refpecl  to  receivers  of  fuch  as  counterfeit  the 
feals  or  money;  concerning  whom  there  is  a  difference' 
of  opinion,  whether  they  are  guilty  of  more  than  mif- 
prifion  of  treafon.  Though  in  all  other  treafons  againfl 
the  king  within  the  flat.  25  Ed.  3.  the  offence  of  receiv- 
ing a  traitor  knowingly  makes  the  receiver  alfo  a  traitor. 
I  do  not  find  the  grounds  of  this  diftinftion  any  where 
plainly  ftated.  But  what  feems  to  have  led  to  it  is  the  opi- 
nion hinted  at  by  Lord  Coke,  as  entertained  by  fome,  that 
the  offences  of  counterfeiting  the  feals  and  the  coin  were 
only  felonies  at  common  law  ;  or  if,  according  to  the  better 
opinion,  they  were  treafons,  yet  they  were  admitted  iar 
clergy,  which  Lord  Hale  fays  was  formerly  allowed  in  fome 
cafes  of  treafon  j  and  certainly  it  was  allowed  in  thefe. 
The  laft-mentioned  author  in  another  place,  fpeaking  of 
counterfeiting  the  feals,  fays  that  at  common  law  the 
offence  was  treafon  or  felony,  according  to  the  king's  plea-' 
fure  to  indict  for  either.  But  even  if  the  indictment  were 
laid  proditorie,  it  was  treafon  of  an  inferior  kind,  a  kind  of 
petty  treafon,  as  he  fays,  in  comparifon  to  thofe  of  com- 
paffing  the  king's  death,  levying  war,  or  adhering  to  his 
enemies ;  which  opinion  is  adopted  by  Mr.  Juftice  Black- 
ftone.  That  there  was  a  manifefl  diftincUon  between  them 
appears  from  the  difference  of  the  judgment  at  common 
law  between  the  treafons  for  counterfeiting  the  coin  and-' 
feals,  and  thofe  of  a  Superior  kind.  It  feems  doubtful  whether 
the  flat.  25  Ed.  3.  was  not  in  one  refpecl  introdu&ive  of  a' 
new  treafon,  which  was  not  fuch  at  common  law,  namely, 
as  to  the  bringing  of  foreign  money  into  the  realm  ;  but 
this  is  confidered  as  fubject  only  to  the  fame  judgment  as; 
other  treafons  relating  to  the  coin  :  and,  at  lead,  in  other 
refpecls,  it  muft  be  confidered  that  the  ftatute  was  not 
intended  to  enhance  the  crime  or  punifhment  of  treafon 
for  the  judgment  in  the  cafe  of  the  coin  remains  as  it  dk 
before  at  common  law.  If  then  the  offences  of  coun- 
terfeiting the  coin  and  feals,  admitting  them  to  be  treafons 
at  common  law,  were  clergyable  5  and  that  ftatute  was  ir 

general! 
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a  reftraining  (latute,  and  not  deemed   to  enhance  '  Ch  II. 
the  crime  of  treafon  beyond  the  letter  of  it;  and  as  receivers 
cannot  be  indicled  for  the  a£t  of  counterfeiting,  &c.  within  • 

ords  of  that  (latute,  by  force  of  which  they  would  be 
ouiled  of  clergy,  as  all  other  kind  of  aiders  to  treafon  may,  i  Hale,  238. 
but  mull  be  indicted  fpecihcally  for  the  receipt;    fo  it  may  Poft* 
be    argued  that  by  force   of  that,  which  was   a    reftr 
ing   (latute,  receivers,  who  do  not  come  exprefsly  within 
the  words  or  necefiary  implication  of  it,  (hall  not  thereby 
be  fubjected  to  greater  penalties  than  they  were  liable  to 
before  the  pafling  of  it.     And,  as  there-  is  no  fuch  thing  at 
this  day  as  clergyable  treafon,  therefore,  as  Lord  Hak  fays,  Ibid.  237. 
though  the  more  probable  opinion  may  be  that  fuch  receivers 
are  traitors  (and  fo  he  dates  them  to  be  in  one  part  of  the 
Summary),  yet  the  more  merciful  opinion  is  againd  fuch  a  v~:.  i--'«. 
conftrudlion.     According  to  the  latter -opinion,  the  cafe  of  £     ;r'*CI*» 
John  Conier,  who  was  convicted  upon  an  indictment  for 

.  oufiy  receiving  and  comforting  J.  F.,  knowing  him  to 
have  traiteroufly  counterfeited  the  coin,  &c.  was  confidered 
to  be  only  mifprifion  of  treafon  ;  and  he  was  at  length  par- 
doned. It  is  evident,  however,  from  the  datement  of  ths 
reporter,  that  the  cafe  did  not  pafs  without  doubt.  And 
it  mud  be  admitted,  that  the  bed  modern  authorities  have  AMS"?uT,ISl 

.  Burnei  »  MS. 

adopted  the  ilricter  conftructLn  of  the  two;  confidering  it  20,  i. 
as  a  neceiury  one  refuhing  from   the  general  rule  of  law,  geTvi^ik  *c 
that  whatever  will   make  a  man  acceffary.  before  or  after  in 
felony  will  make  him  a  principal  in  treafon;  and  that  the- 
ft. 25  Ed.  3.  having  declared  thefe  offences  to  be  high  treafon, 
the  confluence  follows  of  courfe.  It  feems  alfo  to  be  greatly 
ilrengthened  by  this  confideration,  thatothervrife  the  receipt 
of  a  common  felon  would  be  a  higher  offence  than  the  receipt 
of  a  traitor  of  this  kind,  which  appears  to  be  incongruous.    I 
have  contented  myfclf  with  dating  how  this  queftion  dands, 
and  fhnll  forbear  to  advance  any  direct  opinion  of  my  own. 
As  to  what  (hall  make  a  man  a  receiver  or  maintainer 

'  in  treafon,  this  follows  the  general  rule  in  cafes  of  fe- 
lony, to  which  I  refer.  Thus  much,  however,  may  be 
obferved  in  refpecl  of  counterfeiters  of  the  coin,  that  the 
bare  uttering  of  falfe  money,  knowing  it  to  be  fo,  is  nof  Glut's  cafe, 

ifuch  a  maintaining  of  the  counterfeiter  as  will  amount  to  j^'  ^z 
treafon,  but  merely   a   mifprifion  :    yet,  if  this  were  done  '  MS-  Sum. 98. 
with  knowledge  of  the  coiner,  or  in  concert  with  him,  it  ]  H^k.'df.'iT. 
10  .was  f-56- 
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ch.n.  §  31;.    was  ruled  in  Oliver's  cafe  to  amount  to  treafon.     If  it  were 

done  in  confequence  of  an  agreement  with  the  counterfeiter 
-  -  before  the  counterfeiting,  it  makes  the  utterer  an  aider  and 

abettor  ;  if  done  after,  he  is  a  receiver  and  maintainer. 
i6Geo.  2.  €.31.       The  ftat.  1  6  Geo.  2.  c.  31.  has  further  provided,  that  the 
^n^n^fui"8  mere  aiding  or  affifting  any  prifoner,  convi&ed,  attainted, 
Cuftody.  or  committed  for  high  treafon,  to  make  his  efcape,  though 

no  efcape  be  actually  made,  fhall  be  liable  to  tranfportation 

for  feven  years. 

§  36".  2.  The  fecond  exception  to  thegeneral  rule,  that  allareprin- 

Anre,  p.  94.       citals  in  treafon^  is  where  the  fpecial  penning  of  any  a£L  Creat- 

ed Exception  on       f  J  .  °  ' 

Wording  of  new  mg  a  new  treafon,  leads  to  a  different  conftruaion  j  whereon 
*l  's  to  k£  obferved  that  the  conftrudtion  has  in  general  been 
very  favourable  in  excluding  mere  receivers  or  comforters 
after  t}ie  faft^  not  natned  in  fuch  aft,  from  the  penalties  of 
high  treafon,  if  others  who  may  be  corifidered  as  acceflaries 
before  or  at  the  faft  are  exprefsly  named.  This  is  founded 
upon  the  principle  that  expreflum  facit  ceflare  taciturn. 
And  it  has  been  applied  to  ftatutes  where  even  the  word 
aiders  was  ufed,  when  joined  with  fuch  words  only  as  im- 
ported a  confent  to  the  offence.  But  even  in  the  cafe  of 
new-created  treafon,  he  who  refcues  the  traitor  from  pri- 
fon,  or  fuffers  him  voluntarily  to  efcape  from  his  lawful 
cuftody,  though  not  exprefsly  named  in  the  ftatute,  is  yet  a 
traitor  by  a  neceflary  conftrudtion  of  law  upon  the  act  itfelf  j 
in  the  fame  manner  as  offenders  of  the  like  fort  were  pu- 
nifhable  at  common  law  as  traitors,  and  flill  continue  f» 
though  not  named  in  the  flat.  25  Ed.  3. 


FoiT    r 
i  Hale,  135,  6. 
3Z3-  3*  •  37  • 


II.  Next,  as  to  the  evidence  off  c  cling  accomplices. 

§  3-  As  it  happens   more  frequently  in  trials  for  this  than  for 

Ewdence  *f  a&-   any  other  offence,  that  the  adls  of  fome  of  the  confpirators, 

in  the  abfence  of  the  others,  arc  given  in  evidence  againft 

them,  it  may  be  worth  a  more  particular  enquiry  in  what 

manner  the  rule  is  applied. 

In  this,  as  in  other  cafes  founded  in  confpiracy,  the  con- 
fpiracy  or  agreement  among  feveral  to  a£l  in  concert  toge- 
ther for  a  particular  end  mud  be  eftabliihed  by  proof, 
before  any  evidence  can  be  given  of  the  adls  of  any  perfon 
not  in  the  prefence  of  the  prifoner.  And  this  muft,  gene- 
4  rally 
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Tally  fpeaking,  be  done  by  evidence  of  the  party's  own  acts,    Ch.  II.  §  37. 
and  cannot  be  collected  from  the  acts  of  others,  independent      ^. 
of  his  own;  as  by  exprefs  evidence  of  the  fact  of  a  previous  •        .         « 
confpiracy  together,  or  of  a  concurrent  knowledge  and  ap- 
probation of  each  other's  acts.     But  it  may  alfo  be  done  by 
evidence  of  the  acts  of  the  prifoner,  and  of  any  other  with 
whom  he  is  attempted  to  be  fo  connected,  concurring  together 
at  the  fame  time  and  to  the  fame  purpofe  or  particular  object. 
And  here  the  evidence  of  a  confpiracy  is  more  or  lefs  ftrong, 
according  to  the  publicity  or  privacy  of  the  object  of  fuch 
concurrence,  and  the  greater  or  lefs  degree  of  fimilarity  in 
the  means  employed  to  effect  it.     The  more  fecret  the  one, 
and  the  greater  the  coincidence  in  the  other,  the  ftronger 
is  the  evidence  of  a  coHfpiracy.     Where  it  appeared  that  Kel  19. 
there  was  a  confpiracy  to  levy  war  in  the  North-Riding  of  l5  c*r>  a" 
Yorkmire,  and   that  there  was  at  the  fame  time  a  fimilar 
confpiracy  in  the  Weft-Riding,  in  which  latter  only  it  took 
place;  and  it  did  not  appear  that  thofe  in  the  North- Riding 
agreed  to  the  infurrection  in  the  Wejl,  or  that  they  knew 
any  thing  of  it :    it  was  agreed  that  the  former  could  not  be 
implicated  in  the  acts  of  the  latter.     And  yet  the  acts  of 
both  concurred  at  the  fame  time  to  the  fame  general  object ; 
namely,  an  infurrection  againft  the  government.     In  the 
cafe  of  the  Earl  of  Southampton,  in  that  of  Purchafe,  and  ytjt ante,  p.  59, 
fome  others  which  have  occurred,  there  was  an  actual  pre-  Foli-a'6- 
fence  and  particular  co-operation  and   aiding  in  the  very 
acts  of  rebellion ;  and  therefore  they  fell  under  a  different 
confideration. 

But  when  the  connection  between  the  parties,  by  one  or         938. 
other  of  the  means  above  mentioned,  is  once  eftablifhed  ;  of  "??'  ^'i  C?' 

tcr  F.-vtdtnCt 

which  the  court  muft  in  the  firft  inftance  judge,  previous  againft  all. 
to  the  admiflion  of  any  confequential  evidence  to  affect  the 
prifoner  by  the  acts  of  others,  to  which  he  was  not  a  party 
or  privy  ;  then  whatever  is  done  in  purfuance  of  that  con- 
fpiracy by  one  of  the  confpirators,  though  unknown  perhaps 
to  the  reft  at  the  time,  is  to  be  couridered  as  the  act  of  all. 
This  muft,  however,  be  underftood  with  thofe  diftinctions 
which  obtain  between  principal  and  accefiary  in  felony,  in 
refpect  to  the  extent  of  their  liability  for  each  other's  acts ; 
fo  far  as  thofe  diftinctions  are  applicable  to  treafon  and  mif- 
derneanor,  where  all  who  take  part  are  principals.  If  feveral  Kel.  19. 

He-  3   iflft.   G. 

perions 
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ch.  il.  §  33.    perfons  agree  to  levy  war,  fome  in  one  place,  and  feme  in 

AKomfiuu.  . 

Evidence.  another,  and  one  party  do  actually  appear  in  arms,  this  is  a 
•  .  .  .  levying  of  war  by  all,  as  well  thofe  who  were  not  in  arms  as 
thofe  who  were,  if  it  were  done  in  purfuanoe  of  the  original 
concert :  for  thofe  who  made  the  attempt  were  emboldened 
by  the  confidence  infpired  by  the  general  concert,  and  there- 
fore their  particular  ads  are  in  juftice  imputable  to  all  the 
reft.  But  fuppofe  a  confpiracy  to  levy  war  and  a  plan  of  ope- 
rations fettled,  and  thofe  to  whom  the  execution  of  them  is 
committed  afterwards  fee  occafion  to  vary  in  certain  particu- 
lars from  the  original  plan,  which  is  accordingly  done  un- 
known to  fome  of  the  confpirators  :  yet  I  conceive  that  if  the 
new  meafures  were  conducive  to  the  fame  end,  and  that  in 
fubftance  the  original  confpiracy  were  purfued,  they  all  re- 
main refponfible  for  each  other's  acts. 

Rex  v.  Home  Upon  the  trial  of  John  Home  Tooke  for  high  treafon, 
Nov.  1794..  MS.  Jftuch  of  the  fort  of  evidence  to  which  I  have  alluded  was 
given.  The  indictment  was  forcompaffmg  the  king's  death  j 
and  the  overt  acts  charged  were  in  fubftance,  that  the  pri- 
foner  with  fever al  others  named  confpired  to  procure  a  con- 
vention to  be  called  to  ufurp  the  powers  of  government, 
depofe  the  king,  and  fubvert  the  conflitution.  In  fupport  of 
which  the  counfel  for  the  crown  read  the  minutes,  (being  firft 
verified  to  be  true  minutes  of  their  proceedings,)  of  two  fo- 
cieties  or  voluntary  affociations  of  perfons  calling  themfelves 
the  fociety  for  conftitutional  information,  and  the  London 
correfponding  fociety,  of  the  former  of  which  the  prifoner 
was  a  member:  and  alfo  various  letters  addrcffed  from  fimi- 
lar  focteties  in  different  parts  of  the  country  to  the  fecretaries 
of  thefe  focieties,  found  in  their  ppfTeflion  or  in  that  of  the 
members  of  the  other  focieties  who  correfponded  with  them. 
To  the  reception  of  this  body  of  evidence  there  was  fome 
oppofition  by  the  counfel  for  the  prifoner.  But  the  court 
ruled  that  all  thefe  papers,  and  the  acts  of  perfons  engaged 
in  the  fame  defign,  were  proper  to  be  received  as  evidence  of 
the  general  confpiracy.  .Alfo  the  minutes  of  the  proceedings 
of  a  number  of  other  perfons  who  met  at  Edinburgh,  and 
called  themfelves  a  Britifli  convention  for  the  reform  of  par- 
liament, to  which  the  focicty  for  conftitutional  information 
had  fent  a  delegate,  whofe  conduct  they  approved  of,  were 
read  j  thofe  minutes  having  been  found  on  one  Skirving  who 
acted  as  fecretary  to  thac  convention.  Evidence  was  alfo 

given 
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given  of  a  book  called  the  fecond  part  of  the  Rights  of  Man,    ch-  n-  jj  "s« 
by  Thomas  Paine,  which  the  fociety  for  conftitutional  in-       Evidence.' 
formation  had  made  the  fubject  of  their  thanks  to  the  author,  »- 

and  of  which  they  had  promoted  the  diftribution.  The  book 
was  proved  by  one  Jordan  a  bookfeller,  who  looking  at  it  faid 
that  he  had  publifhed  a  book  like  it,  and  of  the  fame  type. 
This  mode  of  proof  was  objected  to  ;  but  the  court  over- 
ruled the  objection,  there  being  nothing  of  ftriit  identity  in 
the  inquiry.  Evidence  of  the  like  fort  was  given  upon  the  Rex  v.  Hardy 
other  trials  which  took  place  about  the  fame  period.  o^uaTxor 

and  Dec.  1794.  MS. 

In  William  Stone's  cafe  before  mentioned,  evidence  hav-  Re\v.\v.  Stone, 
ing  been  given  to  connect  the  prifoner  with  John  H.  Stone  a^t\  ^ g0^* 
and  Jackfon,  and  to  fliew  that  they  were  engaged  in  a  con-  Hil-  36(^e°-  3» 
fpiracy  to  tranfmit  to  the  French  enemy  an  account  of  the  and  6  Term  Rep. 
difpofition  of  the  people  of  England  in  cafe  of  an  invafion.  $27- 

f  An-e,  p.  79. 

the  fecretary  of  (late  was  called  to  prove  that  a  letter  of  Jack-  Vide  poft.  S.  C. 
fon's,  containing  treafonable  information  of  the  ftate  of  this 
country,  had  been  tranfmitted  to  him  from  abroad,  but  in  a 
confidential  \vay,  which  made  it  improper  for  him  to  fay  by 
j  whom  it  was  communicated.  This  evidence  was  objected 
to  on  the  part  of  the  prifoner,  as  the  letter  was  not  proved  to 
have  come  to  his  hands,  and  he  ought  not  to  be  affected  by 
any  but  his  own  acts.  But  the  court  admitted  the  evidence  ; 
and  Lawrence,  J.  obferved,  that  in  Tooke's  cafe  (above  re* 
-ferred  to)  he  had  alluded  to  the  cafes  of  Lord  Stafford  and 
Lord  Lovatt,  to  fhew  that  in  order  to  prove  a  confpiracy  the 
iacts  of  the  different  confpirators  were  admiffible,  though  acts 
to  which  the  prifoner  was  no  party:  and  that  in  this  cafe 
evidence  having  been  given  from  the  acts  of  the  prifoner 
himfelf,  fufficient  for  the  jury  to  confider  whether  he  were 
not  one  of  a  treasonable  confpiracy  with  Jnckfon  ;  if  they 
fhould  be  of  that  opinion,  Jackfon's  acts  done  in  purfuance 
of  that  confpiracy  were  in  contemplation  of  law  the  acts  of 
the  prifoner.  And  Lord  Kenyon,  who  had  on  the  firft  day 
;of  the  trial  when  the  evidence  was  received  relied  altogether 
'on  the  Authority  of  the  precedents  in  Hardy's  c.jfe  and  Home 
Tookf's  cafe,  on  the  next  day  declared  himfelf  perfectly  fa- 
tisfied  on  principle  \virh  the  decifion  of  the  court :  of  which 
alfo  the  prifoner's  counfel  then  fignified  their  approbation. 
A  paper  was  alfo  read  on  the  fame  trial  found  in  the  poffei- 
Con  of  Jackfon,  in  the  hand-writing  of  one  Galliers  a  clerk 
H2  of 
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eh  II.  *j  3*.    of  the  defendant,  the  reading  of  which  was  at  firft  oppofed^ 
E^-Lnu.'      but  afterwards  the  paper  was  agreed  by  the  defendant's  counfel 

•«*—: to  be  evidence,  when  they  found  it  contained  parts  of  fome 

other  papers  which  the  defendant  had  before  obtained  from 
other  perfons.  Another  paper  fo  found,  which  was  alfo  in 
the  hand -writing  of  Galliers,  was  not  allowed  to  be  read, 
merely  on  that  account,  as  evidence  of  its  having  been  fent  to 
Jackfon  by  the  prifoner,  which  was  the  ground  on  which  it 
was  offered  by  the  counfel  for  the  crown ;  becaufe  it  was 
properly  obferved  it  did  not  follow  becaufe  the  defendant 
had  employed  Galliers  to  write  one  paper,  therefore  he  had 
employed  him  to  write  this.  What  were  the  contents  or 
nature  of  the  paper  did  not  appear,  and  there  was  no  refo- 
lution  of  the  court  on  that  ground.  But  if  the  paper  had 
appeared  to  have  related  to  the  confpiracy  in  queftion,  it  mu( 
I  conceive  in  that  ftage  of  the  trial  have  undergone  a  differ- 
ent confideration. 

$  39.  But  further,  with  refpect  to  the  trial,  the  general  rule,  tha 

Ho-wfar  the  gc-  #}/ are  principals  in  treafon.  muft  be  underftood  with  more 

tieral  rule  affl'i-  f  J       •  ... 

cable  with  r,jp;ci  limitation.     In  regard  to  all  acts  of  approbation,  incitement, 
*°M$'s  advice,  or  procuring  towards  that  fpecies  of  treafon,  which 

ioo,  1,4.          in  judgment  of  law  falls  within  the  claufe  of  compafling  the 
x  |ialc,*6j  3* 6*    king's  death,  or  that  of  the  queen  or  prince,  there  is  no  doubt 
but  that  the  party  may  be  tried  before  the  perfon  who  acted 
upon  fuch  incitement ;   becaufe  the  bare  advifmg  or  encou- 
raging to  fuch  actions  is   in  itfelf  a  complete  overt  act  of 
Compaffing  ;  and  it  is  totally  immaterial  whether  the  attempt 
(Sotnerviiie's       were  ever  made  or  not.     The  cafe  of  Somcrville  proves  no 
eaft,  i  And.        ^org  j^^k .  though  the  rule  is  there  laid  down  in  general 
i3.  terms,  that  a  perfon  aiding  or  procuring  a  treafon  maybe 
tried  before  the  actor.     But  with  regard  to  all  other  treafons 
within  the  flat.  25  Ed.  3.  if  one  advifc  or  encourage  another 
to  commit  them,  or  furnifh  him  means  for  that  purpofe,  in 
confcquence  whereof  the  fact  is   committed,   the  advifer 
will  indeed  be   a  principal ;    for  fuch  advice  or  afliftance 
would  have  made  him  an  accefiary  before  the  fact  in  felony : 
but  if  the  other  forbore  to  commit  the  act  thus  advifed,  the 
advifer  could  not  be  a  traitor  merely  on  iiccount  of  his  in- 
effectual advice  and  encouragement ;  though  his  conduct 
Would  be  highly  criminal :  for  it  cannot  be  faid  that  a  perfon  (| 
procured  an  offence  which  in  truth  was  never  committed. 

In 


Of  High  Treafon.  lot 

In  thefe  cafes  therefore  the  treafon  is  of  a  derivative  nature,  Ch.  H.  S  !*• 

and  depends  entirely  upon  the  queftion,  Whether  the  agent         YrimL 

have  or  have  not  been  guilty  of  fuch  treafon  ?    the  proof  of  .« 

which  can  only  be  legally  eftablifhed  by  his  conviction,  if  he 

continue  amefnable  to  juftice,  or  his  attainder  by  outlawry,  if  [ '  Hale,  623. 

he  abfcond ;  unlefs  the  acceflary  choofe  to  waive  the  benefit 

of  the  law,  and  fubmit  to  a  trial. 

The  fame  rule  holds  in  cafe  of  afMance  or  protection  to  iMS.Sum.ior, 
a  traitor  after  the  fact  in  all  cafes,  or  of  permitting  or  pro-  J02' 
Curing  his  efcape  from  cuftody.    The  party  knowingly  afford-  i  Hale,  235, 7, 
ing  fuch  protection  or  contributing  to  fuch  efcape,  if  the  2'1(^ 
treafon  have  been  in  fad  committed,  will  be  a  principal  r-o. Treafon, IT. 
traitor  ;  but  the  fact  of  the  principal's  guilt  mud  firft  be  ag'^nft  hi*ri 
eftablifhed,  and  notice  of  it  muft  alfo  appear  to  have  been  cuitody,  pott. 
received  by  him  who  may  be  called  the  acceflary  after.     For 
it  cannot  be  faid  that  a  perfon  received  or  fuccoured  a  traitor 
knowingly,  that  is,  with  a  knowledge  of  the  treafon's  having 
been  committed,  when  in  truth  either  no  fuch  treafon  was 
committed  by  him,  or  the  receiver  was  altogether  ignorant 
of  it.     But  it  would  be  fufficicnt  if  a  refcuer  knew  that  the 
party  was  committed  for  high  treafon,  if  in  fact  he  were 
guilty  of  it :  and  though  he  were  not  guilty  of  it,  yet  it 
would  be  a  great  mifdemeanor  to  refcue  one  under  fuch  a 
charge,  or  fuffer  him  to  efcape.     And  though  the  party  him- 
felf,  committed  for  treafon  and  breaking  his  prifon,  may  be 
tried  for  that  offence  before  he  is  convicted  of  the  treafon, 
yet  it  can  only  be  for  felony,  upon  the  ftatute  de  frangentibus  x  E(?>  2  ft  2< 
prifonam.     So  if  both  be  indicted  together,  the  jury  muft  be  *  Ha[e»  *38. 
firft  charged  to  inquire  of  the  gui't  of  the  principal. 

By  a  temporary  aft  of  the  14  Eliz.  c.  2.  the  confpiring, 
imagining,  or  going  about  unlawfully  and  malicioufly  to  fet 
at  liberty  any  perfon  committed  for  high  treafon  or  fufpicion 
thereof  before  indictment,  and  fetting  forth  the  fame,  or  de- 
claring it  by  exprefs  words,  writing,  or  other  matter,  was 
made  mifprifion  of  treafon  ;  but  after  indictment  of  the  prin- 
cipal it  was  made  felony  fo  to  confpire,  and  declare  fuch  con- 
fpiracy  j  and  after  his  conviction  or  attainder,  it  was  made 
high  treafon  fo  to  do.  On  this  Lord  Hale  obferves,  that  i  Hile,  316. 
Under  the  ftat.  25  Ed.  3.  if  there  were  only  a  commitment 
of  the  principal  for  treafon,  but  no  treafon  in  fact  committed 
by  him,  the  fitting  him  at  liberty  was  no  treafon.  And  that 
$c  mere  confpiring  to  do  fo,  though  manifefted  by  open 

H  3  axl, 
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Cb.  ii.  §  39.    a£t,  neither  was  nor  is  treafon,  though  the  party  Imprifoned 

Accompl-.cu, 

Tnai.         were  indicted  or  even  attainted,  but  only  a  bare  mifdemeanor 
*"  "    punifliable  by  fine  and  imprifonment  j  that  is,  provided  the 

confpiracy  were  not  effected. 

It  is  not  equally  clear  how  the  rule,  with  refpeft  to  the 

courfe  of  trial,  would  be  in  the  cafe  of  a  conJlrnEli've  levying 

of  war,  namely,  in  regard  to  fuch  perfons  as  accidentally 

join  others  in  the  commiflkm  of  unlawful  and  traiterous  acts, 

but  without  any  knowledge  of  their  previous  traiterous  de- 

fign,  which  previous  defign  alone  constitutes  fuch  acts  to  he 

high  treafon.     That  fuch  an  aiding  and  fuppnrting  in  the 

very  a£l  of  rebellion  does  make  the  parties  guilty  of  high 

treafon,  notwithstanding  their  ignorance  of  the  treafonable 

Put-chafe's  cafe,    intent,  is  clear.     This  was  exprefsly  determined  in  the  cafe 

ante,  p.  74.  and  ofPurchafe  before  mentioned.     The  three  differ.ting  judges 

Trevor,  c.  J,       in  that  cafe  grounded  their  opinion  on  the  confideration  that 

Price!  B J<   ^      "  W3S  n0t  direaiy  found  ^at  he  aitled    and    affi{kd    'he  faid 

MS. Tracy,iy.  traitors,  though  they  agreed  that  the  mob  were  continuing 
their  act  of  treafon  when  he  joined  them.  The  fame  doc- 
trine was  holden  in  the  cafe  of  the  Earl  of  Southampton,  and 

Ante,  p.  59.  thofe  who  lent  their  affiftance  to  Eifex'b  rebellion  ;  and  alfo 
by  a  majority  of  the  judges  in  the  cafes  of  Applctree  and  La- 

so  Car.  i.  timer,  in  the  20  Car.  2.  But  in  each  of  thcfe  cafes  thofe 

e<7°-  7  •  who  were  actually  privy  to  the  defign,  and  took  a  principal 
part  in  the  very  a£ts  of  treafon,  were  indicted  and  convicted 
at  the  fame  time.  Yet  it  muft  be  confuU  red  that  in  this  as 
in  all  other  cafes  grounded  in  confpiracy,  where  feveral  per- 
fons take  the  fame  or  different  parts  all  tending;  to  the  fame 
end,  that  of  itfelf  is  prima  facie  evidence  that  they  all  acted 
with  the  fame  defign. 

I  fhall  next  confider  where  the  trial  is  to  be  had,  and  the 
mariner  in  which  it  is  regulated. 

Of  the  Trial 

^  4Q>  The  ftat.  i  &  2  Ph.  &  Mary,  c.  10.  enaQs,  ",  that  all 

Inati:  iv'bat     trials  hereafter  to  be  had,  awarded,  or  made  for  any  treafon, 

i  &  fph!&  M.  flia^  kg  had  and  ufed  only  according  to  the  due  order  and 

e.  10.  f.  7.  courfe  of  the  common  laws  of  this  realm,  and  not  otherwife. 

i  And!  105!        This  offence  is  triable  therefore,  like  all  others,  in  the  county 

where  the  offence  is  committed,  that  is,  where  the  overt  acts 

charged 
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charged  in  the  indictment  were  done  ;  but  as  I  fhall  hereafter    Ch-  H-  §  40. 

r/.       /J 

ihew,  it  is  enough  if  one  overt  act  be  proved  in  that  county. 


The  above  acl  of  Philip  and  Mary  is  a  virtual  repeal  of  the  p0ft,  f.  61. 
ftatutes  of  the  26  and  the  32  Hen.  8.  c.  4.  as  to  the  trials  of  ^ale'  1S7< 
treafons  committed  in  Wales  •,  for  though  the  indictment  is        ffala. 
not  properly  the  trial,  yet  it  is  fo  connected  therewith  that  Fo*-'*J  • 
they  cannot  be  feparated  in  this  refpecl  without  fpecial  pro- 
vifion for  that  purpofe  ;  and  it  is  alfo  a  repeal  of  the  flat* 
33  Hen.  8.  c.  23.  as  to  treafons  in  general. 

Treafons  committed  on  the  high  feas  are  triable  before  the  Treafat  en  High 
admiral,  by  commiflion  under  the  great  feal,  by  virtue  of  the  " 


flat.  28  Hen.  8.  c.  i?.  which  in  this  refpect  {lands  unre-  *^  tit.  Piracy. 

i     i  i        i       n  *  Hale.  282. 

pealed  by  the  Mat.  i  Mar.  flat.  i.  c.  i. 


As  to  other  treafons  committed  out  of  the  realm,  provifion  Foreign 
is  made  by  the  flat.  35  Hen.  8.  c.  2.  which  enacts,  "  that 


all  manner  of  offences  being  then  already  made  or  declared.  TJ!e,  ft,at'  5  & 

6Ed.6.  c.  ii. 

or  after  to  be  made  or  declared  by  any  law  or  tins  realm  to  f.  6.  is  to  the 

be  treafons,  mifprifions  of  treafons,  or  concealment  of  trea-  ^ 

fons,  and  committed  by  any  perfon  out  of  this  realm  of  Eng-  --,  6. 

land,  fhall  be  from  thenceforth  inquired  of,  heard,  and  deter- 

mined before  B.  R.  by  jurors  of  the  fame  (hire  where  the 

faid  bench  frail  fit,  or  elfe  before  fuch  commiflioners  and  in 

fuch  fhire  of  the  realm  as  fhall  be  affigned  by  the  king's 

commiflion  (a),  and  by  lawful  men  of  the  fame  fhire  ;  in  like  ^  whlshcom- 

manner  and  form  to  all  intents  and  purpofes  as  if  fuch  trea-  ™hri°n  '  ""y  be 

f      *  ugned  by  the 

tons,  &c.  had  been  committed  within  the  fame  fhire  where  king's  fign  ma- 
they  fhall  be  fo  inquired  of,"  &c.     By  f.  2.  the  privilege  of  ^h°arniJt0drby 

peerage  is  faved.  by  virtue  of  a  warrant  fo  finned,     i  Ha.e,  284* 

A  like  provifion  is  made  with  refpect   to   Scotchmen  by  <0  Ann.  c.ai. 
the  flat.  7  Ann.  c.  2r.  f.  5.,  wjio  are  triable  before  com-  ''5< 
mitHoners  in  any  fhire,  flewarty,  or  county  of  Great  Bri- 
tain, as  fhall  be  affigned  by  the  crown  for  all  treafons  and 
mifprifions  of  treafons  committed  out  of  the  realm  of  Great 
Britain. 

Neither  the  flat.  35  H.  8.  c.  2.  nor  the  28  H.  8.  c.  15.,  2Hawk.  ch.aj. 
concerning  the  trial  of  treafons  on  the  high  feas,  are  repealed  f>  £3- 

ji-  '  HiiCj  2o^« 

by  the  itat.  i  &  2  Ph.  &  Mary,  c.  10.  ;  for  that  was  only  316. 
meant  to  reftore  the  common  law  trial  of  treafons  within  vau'-Ws  cafe 
the  realm,  in  which  great  innovations  had   been  made  in  5  S^Tr.  38. 
the  reigns-  of  Henry  8.  and  Ediuard  6.     But  there  was  no  jH^^J™15' 
•way  regularly  appointed  at  common  law  for  the  trial  of  poft,  p.  105- 
H  4  treafon* 
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ch.  II.  $  40.  treafons  committed  out  of  the  realm,  as  may  be  collected 

__^1___22.  from  the  preamble  to  the  ftat.  35  H.  8.  c.  2.     Yet,  if  the 

2.  Hawk.  ch.  25.  court  remove  intq  a  different  county  from  that  wherein  the 

(-  S°-  indictment  was  found,  the  trial  muft  ftill  be  by  jurors  re- 

j  Hale,  284.  ;   ,J 

?5.  turned  from  the  firft  county,  agreeable  to  the  rules  of  the 


common  law. 

One  fpecies  of  treafon,  namely,  that  of  committing  hofti- 

ITide  tit.  Piracy,   lities  at  fea,  under  colour  of  a  foreign  commiflion,  or  any 

other  fpecies  of  adherence  to  the  king's  enemies  there,  may 

be  indicted  and  tried  as  piracy  by  virtue  of  the  ftats.  28  H.  89 

c.  15.    ii  &  12  W.  3.  c.  7.    and  18  Geo.  2.  c.  30. 

§  41.  There  are  inftances  in  the  books  of  trials  in  England  for 

high  treafon,  committed  by  Irifhmen  in  Ireland  before  the 
cafe,  union  ;  one  of  them  in  the  cafe  of  an  Irifh  peer,  who  ob- 
i  Hale,  i5S.  je£ted  without  avail  to  the  defect  of  trial  by  his  peers.  This 
air  John  Per-  has  not  paffed  without  queftion  :  but,  fince  the  legiflative 
jott's  cafe,  incorporation  of  the  two  countries,  thefe  cafes  cannot  be 

I  i>t.   1  r*  i  09.        •   ' 

LordM'Guire's    brought  into  precedent  again.     And  very  {hortly  before  the 

iVt.  Tr.  04.0.    un*on  an  a<-^  pafled  directly  repugnant  in  fpirit  to  thofe 

Dy.  360.  b.  c<n-  authorities.     This  was  the  temporary  act  of  the  39  Geo.  3. 

yid»  T.  Hawk.      c*  44»  f«  7>  8->  by  which  it  was  provided,  "  that  perfons  fent 

ch.  aj.  f.  52.      from  Ireland  to  this  country  for  fafe  cuftody,  charged  with 

treafon,  fufpicion  of  treafon,  or  treafonable  practices  there, 

and  perfons  taken  up   in  this  country,  on  a  charge  of  the 

fame  offences  committed  in  Ireland,  may  be  detained  here 

in  fuch  places  as  his  majefty  may  think  fit  :   but  that  fuch 

perfons,  when  entitled  by  the  law  of  Ireland   (if  they  had 

been  in  cuftody  there)  to  be  tried  or  difcharged,  may  apply 

to  the  court  of  B.  R.  or  any  judge  thereof,  who  (hall  order 

them  to  be  difcharged,  or  fent  to  Ireland  to  be  dealt  with, 

according  to  law." 

^^  It  feems  to  me  that  the  true  queftion  in  fuch  cafes  is, 

whether  by  force  of  the  relation  between  a  foreign  depend- 

ency and  the  parent  ftate,  the  legiflative  acts  of  the  latter 

be  or  be  not  binding  proprio  vigore  upon  the  inhabitants  of 

i  Hale,  156.  8.    the  former.     But  with  refpedl  to  all  thofe  colonies  and  de- 

l  olepepiKr'g  ..  f       '  r    '  1-1  •  •       • 

csfe,  i  emr.  pendencies  of  the  crown  or  Jingland,  which  remain  under  its 
3*9*  leeiiLitive  control,  all  treafons  committed  therein  are  undoubt- 

yide  $  Mod.  27  5 

i  MS.  Sum.  17.  edly  triable  here  by  force  of  the  flat.  35  H.  8.  c.  2.  although 

/v^'i^i/t-ua'e'  l^iey  may  ^ave  f°me  fpec'al  laws  °f  tne'r  own  applicable  to 
o,  B.  1777.  '  criminals,  and  jurifdiclion  for  their  trials.  This  feems  to 
ff"ch'  '*<•  ayife 
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arife of  neceflity  from  the  very  nature  of  the  tie  of  allegiance    £h. n.  §41. 

r    Y?       i        j  i    /"        *ri*u»     ri-^c* 

by  which  they  are  knit  to  the  crown  of  England,  unleis  _ 
there  be  any  exprefs  convention  or  ftipulation  that  the  fub- 
je£h  thereof  (hall  only  be  judged  by  their  own  particular 
laws  and  tribunals.  In  Platt's  cafe  above  referred  to,  it  was 
faid  by  the  court,  that  the  ancient  opinion  was,  that  adhe- 
rence to  the  king's  enemies  within  the  meaning  of  the  flat. 
25  Ed.  3.  c.  2.  might  even  before  the  flat.  35  H.  8.  have 
been  tried  by  the  rules  of  the  common  law  within  the  king- 
dom, though  the  aid  and  comfort  were  afforded  out  of  it ; 
but  that  every  other  fpecies  of  treafon  committed  without 
the  realm  could  only  be  tried  here  under  the  provifions  of 
that  ac~l. 

The  flat.  35!!.  8.  however,  does  not  include  Wales,  which  (c.a.) 
is  within  the  realm  of  England  ;    nor  Scotland,  which  is 
incorporated  therewith  by  the  act  of  union.     During  the 
rebellion,  which  began   in  Scotland  in  the  year  1745,  an  (190.2.0.9.) 
a<Sl  pafied  empowering  the  king  to  iffue  commiffions  for 
trying  the  rebels  in  any  county  of  the  kingdom,  in  the  fame 
manner   as  if  the  treafons  had  been  committed  in  that 
county.    Alexander  and  Charles  Kinloch,  two  of  the  rebels,  The  cafe  of  the 
who  were  Scotchmen  born,  and  indi£led  for  overt  a£ls  of  , ;°6.  Pok*! 5, 
high  treafon  committed  in  Scotland,  infifted  upon  the  benefit  l6-  *3- 
pf  the  ac~l  of  union  in  a  plea  to  the  jurifdic~lion  of  the  fpecial 
commiffioners  in  Surry ;    which  was  over-ruled  upon  the 
authority  of  the  flatute  under  which  the  court  fat.     Upon, 
that  occafion  Mr.  Juftice  Fofter  was  of  opinion,  that  the 
objection,  if  any,  was  available  upon  the  plea  of  not  guilty  j 
for,  unlefs  the  cafe  of  the  prifoners  was  brought  within  the 
aft,  they  would  have  been  entitled  to  an  acquittal  for  want 
of  proving  an  overt  a£l  in  the  county  where  the  commiflion 
fat,  and  from  whence  the  jury  came  :  or,  as  the  merits  of 
the  objection  appeared  on  the  face  of  the  indiftment,  which 
fet  forth  the  ac~l  of  parliament,  and  laid  the  overt  a£ls  in 
Scotland  according  to  the  fact,  it  was  alfo  open  to  them  to 
jnove  in  arreft  of  judgment  on  the  fame  ground. 

This  and  other  ac~ls  of  the  like  kind  were  neceffary,    be-  Burners  MS. 
caufe  Scotland  being  by  the  a£l  of  union  within  the  realm,  ^"?' 1.5'.  , 

o      i  *   Vidt  Calvin  s 

the  Scotch  rebels  could  not  have  been  tried  in  England  for  caiv.yCo.  3.15* 
afts  of  rebellion  committed  in  a  fhire  of  Scotland  without  a 
fpecial  authority  for  that  purpofe. 
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Ch.  II.  §42. 

-  •  As  to  the  Mode  in  which  Trials  for  this  Offence 

be  regulated. 


Regulation*  of  Th£  legislature,  for  the  fafeguard  of  the  fubjed  under 
*r$  byftatt  the  weight  of  a  ftate  profecution,  and  the  popular  odium 
of  fo  deteftable  a  charge,  have  deemed  'it  neceflary  to  make 
fpecial  provifion  by  feveral  ads  of  parliament,  particularly 
by  the  flat.  7  W.  3.  c.  3.  Thefe  may  be  confidered  under 
the  following  heads  of  inquiry  : 

1.  To  what  Treafons  tliefe  Regulations  extend. 

2.  Before  what  Tribunals. 

3.  Within  'what  Time  Profeattions  mujl  lie  commenced. 

4.  When  and  what  Objections  may  be  taken  to  Want  of  Form 

in  the  Indictment. 

5.  By  what  WitneJJes  and  Evidence  the  Indictment  muft  be 

fttpported. 

6.  To  what  Privileges  the  Defendant  is  entitled  in  preparing 

for  and  making  his  Defence. 

§  43.  i.  The  ad  of  the  7  W.  3.  c.  3.  for  regulating  trials  in 

^nTexL&ng.  ca^es  °^  ^^  treafon  and  mifprifion  of  treafon,  is  confined 
7  W.  3.0.3.  to  high  treafons  (except  in  the  particulars  after  noticed,) 

Foft.  22Z.  224,         ,         ,  .  r   i_i       j  n     11    i 

6,  7.  whereby  any  corruption  of  blood  may  or  (hall  be  made  to 

3  MS.  Sum.  52.  the  offender  or  his  heirs,  and  to  the  mifprifions  of  fuch 
2  MS.  Sum.  477.  treafons.  The  ift  and  2d  fedions  are  exprefsly  limited  to 
JPW/ft  oG  ^uc^  trea^ons>  an(l  a'l  tne  fubfequent  claufes,  except  the  loth 
c.  30.  enabling  and  1  1  th,  ufe  words  of  reference.  This  muft  be  intended 
^r'°,n!!mPeach-  of  all  fuch  treafons,  as  well  thofe  created  by  ftatutes  fubfe- 

ed  or  high  trea-  '  .  . 

fon,  Sit.  -whereby  quent  as  before,  where  the  corruption  of  blood  is  not  faved 
2/2$"  (/  bY  the  ftatute.     And  therefore,  if  high  treafon  be  committed 
to  defend    on  the  high  feas,  the  defendant  in  a  profecution  under  the 
y       ^at>  2^  H.  8.  c.  15.  will  be  entitled  to  the  benefit  of  the 
ad,  notwithitanding  the  doubt  (though  as  Mr.  Juftice  Fofter 
conceives,  without  juft  ground),   whether  a  corruption  of 
blood  be  wrought  in  that  proceeding  (a).     But  the  cafes  of 

(a)  It  is  probable  that  Mr.  Juftice  Fofter  had  in  view  a  cafe  at  an  Admiralty 
Seflions  in  July  1705,  where  Powell,  J.  faid,  and  which  was  agreed  by  the  civi- 
lians, that  it  had  been  ruled  by'all  the  judges  that  the  ftat  7  W<  3.  extends  to 
treafons  on  the  ft  a,  though  they  do  nut  make  a  corruption  of  blood,  and  the  pur- 
view of  the  ftatute  confines  it  to  treafons  whereby  any  corruption  of  blood  {hall  be 
made  :  for,  faid  Powell,  J.  thofe  words  were  expounded  to  relate  to  the  treafons  of 
counterfeiting  the  coin,  &c  which  are  there  cxcepted.  MS.  Tracy,  Z54  &  158. 
Vidt  Vaughan's  cafe,  5  St.  Tr.  37. 

petty 
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petty  treafon,  of  treafons  created  by  acts  faving  the  corrup-    Ch.  n.  §  43. 
tion  of  blood,  and  of  the  treafons  exprcfsly  excluded  by  the 
1 3th  feclion  of  the  act,  of  counterfeiting  the  king's  coin  (a), 


the  great  feal,  privy  feal,  fign  manual,  and  privy  fignet,  all  Foft.  aiy. 
fland  upon  the  fame  foot  as  they  did  before  the  making  of  this 
act.  By  the  ftat.  6  Geo.  3.  c.  53.  the  fame  cafes  are  excepted 
out  of  the  ftat.  7  Ann.  c.  21.  /.  1 1.  after  mentioned,  which  F\de^&,  £48. 
is  auxiliary  to  that  of  W.  3. ;  and  the  fame  ftatute  of  Geo.  3. 
alfo  provides,  that  nothing  in  the  faid  ftatute  of  Ann.  fhall 
extend  to  any  indictment  for  high  treafon,  or  to  any  pro- 
ceedings thereupon  againft  any  offender,  who  by  any  act 
or  acts  now  in  force  is  to  be  indicted,  arraigned,  tried,  and 
convicted  by  fuch  like  evidence,  and  in  fuch  manner  as 
is  ufed  and  allowed  againft  offenders  for  counterfeiting  the 
king's  coin. 

The  operation  of  the  ftatute  of  King  William  has  been 
(till  further  confirmed  by  a  late  act,  which  took  its  rife  from  . 

the  attempt  of  a  wretched  maniac  of  the  name  of  Hadfield 
to  aflafftnate  his  tmjefty,  by  firing  a  piftol  at  him  as  he  entered 
the  theatre  at  Drury-lane.  The  reafon  of  the  ftatute,  which 
is  very  fhortly  hinted  at  in  the  preamble,  is  obvious  :  it  was 
thought  incongruous  that  greater  privileges  and  indulgence 
fhould  be  allowed  to  a  prifoner  upon  his  trial  under  a  charge 
for  affaffinating  or  attempting  the  life  of  his  fovereign,  than 
if  he  had  made  the  fame  attempt  upon  the  life  of  any  of  his 
majefty's  fubjects.  Upon  this  occafion  the  prifoner  had  the 
benefit  of  the  ftat.  of  King  William,  and  foon  after  the  legif- 
lature  paffed  the  following  law  : 

By  ftat.  40  Geo.  3.  c.  93.  reciting  "  that  it  is  expedient  that  40  G.  3.  c.  93. 
in  eafes  of  high  treafon  in  compaffing  or  imagining  the  death  <f<Mtmpumtb 
of  the  king,  and  of  mifprifion  of  fuch  treafon,  where  the  *'"£'* prf6** 
overt  a£t  or  acts  of  fuch  treafon  alleged  in  the  indictment 

(a]  A  doubt  has  been  throsvn  out,  Whether  other  treafons  relating  to  coin,  not 
the  king's  coin,  are  within  this  exception  ;  namely,  the  importing  coin  counter- 
feited to  the  fimii;cude  of  Englifn  coin,  and  the  counterfeiting  foreign  coin  made 
current  here  by  proclamation  j  in  both  of  which  a  corruption  of  blood  is  worked  ? 
Undoubtedly  thele  ::and  in  part  ratione  with  the  exception  as  to  the  counterfeiting 
of  the  king's  coin  ftiiSly  fo  called  5  and  to  avoid  a  palpable  incongruity,  which 
cannot  be  imputed  to  the  legiflature,  ought  to  receive  the  fame  conttrucljon.  Be- 
fides,  in  the  latter  cafe  any  coin  which  is  current  here  by  the  king's  authority  may 
juftly  be  deemed  the  king's  coin,  unlefs  the  apparent  ftnfe  of  a  ftatute  lead  to  a 
different  conitruction  ;  the  contrary  of  which  is  iht  cafe  here, 

(hall 
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Ch.  IT.  §  43.    fhall  be  the  affaffination  or  killing  of  the  king,  or  any  direct 
Regulation,      attempt  againft  his  life,  or  any  direct  attempt  againft  his 
«"  •  •   perfon,  whereby  his  life  may  be  endangered,  or  his  perfon 

may  fuffer  bodily  harm,  the  trial  for  fuch  offence  (hould  not 
be  different  from  trials  for  murder  or  wilful  and  malicious 
(hooting ;  enacts,  that  in  all  cafes  of  high  treafon  in  com- 
paffing  or  imagining  the  death  of  the  king,  and  of  mifprifion 
of  fuch  treafon,  where  the  overt  aft  or  acts  of  fuch  treafon. 
which  (hall  be  alleged  in  the  indictment  fhall  be  affaffination. 
or  killing  of  the  king,  or  any  direct  attempt  againft  his  life, 
or  any  direct  attempt  againft  his  perfon,  whereby  his  life 
may  be  endangered  or  his  perfon  may  fuffer  bodily  harm,  the 
perfon  or  perfons  charged  with  fuch  offence  (hall  and  may  be 
indicted,  arraigned,  tried,  and  attainted  in  the  fame  manner, 
and  according  to  the  fame  courfe  and  order  of  trial,  in  every 
refpect,  and  upon  the  like  evidence,  as  if  fuch  perfon  or  per- 
fons ftood  charged  with  murder  :  and  none  of  the  provifions 
contained  in  the  feveral  acts  of  the  7  W.  3.  and  7  Ann.  re- 
fpedtively,  touching  trials  in  cafes  of  treafon  and  mifprifion, 
of  treafon  refpectively,  (hall  extend  to  any  indictment  for  high 
treafon  in  compafling  and  imagining  the  death  of  the  king, 
or  for  mifprifion  of  fuch  treafon,  where  the  overt  act  or  acts 
of  fuch  treafon  alleged  in  the  indictment  {hall  be  fuch  as 
aforefaid :  but  upon  conviction  on  fuch  indictment,  judgr 
ment  (hall  be  neverthelefs  given,  and  execution  done,  as  in 
other  cafes  of  high  treafon." 

2.  Before  what  Tribunals. 

$44.  ^ie  ^at<  or"  W.  3.  is  not  only  applicable  to  examinations 

Before  what  of  fuch  treafons  before  the  ordinary  courts  of  juftice,  but 

yW.  3.  c/ji  fpecial  provifion  is  alfo  made  therein   for  a  more  equal  and 

*.  io,  ii,  12.  indifferent  trial  of  peers  in  the  like  cafes.     Before  this  time, 

Foft. 246. 

rinft.  I56.  b.  upon  the  trial  of  a  peer  in  the  court  of  the  high  fleward, 
ABiac.  Com.  t^ie  Peers  triers  were  a  felect  number  returned  at  the  nomi- 
afa.  nation  of  the  high  fteward.  This  was  the  real  mifchief* 

though  not  that  which  is  fpecified  in  the  act ;  and  for  re- 
medy thereof  it  is  enacted,  "  That  upon  the  trial  of  any 
peer  or  peerefs  for  high  treafon  or  mifprifion,  all  the  peers 
who  have  a  right  to  fit  and  vote  in  parliament  (hall  be  duly 
fummoned,  twenty  days  at  lead  before  the  trial,  to  appear  at 

fuch 
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fuch  trial;  and  that  every  peer  fo  fummoned  and  appearing 
(hall  vote  in  the  trial  of  fuch  peer  or  peerefs,  having  firft 
taken  the  oaths  appointed  by  the  aft."  This  claufe  refers  . 

to  trials  for  treafons  generally,  and  is  not  confined  to  fuch  ^  Foft-  *«• 
treafons  only  as  corrupt  the  blood.     It  is  followed  by  a  ft.  7  w.  3.  c.  3. 
provifo,  that  nothing  in  the  aft  contained  (hall  extend  "  to  j^™',^  ."" 
any  impeachment  or  other  proceedings  in  parliament  in  any  peachment  or 
kind  whatfoever."     But  notwithftanding  the  generality  of  ^g"^'^ 
thefe  latter  words  it  was  clearly  fettled  in  the  cafes  of  the  men'- 
Earls  of  Kilmarnock  and  Cromartie,  and  of  the  Lord  Bal-  c.3o.ante,p.icfc" 
merino,  that  they  do  not  extend  to  exclude  the  trial  of  j^VsJm.  80. 
peers  in  full  parliament  in  the  ordinary  courfe  of  juftice;  Cafes  of  the 
but  that  they   are  entitled  to  all  the  benefit  of  the  aft.  J 
Anct,  accordingly,  upon  the  trial  of  thofe  peers  for  high  ana 
treafon,  all  the  lords  were  fummoned,  and  fuch  as  appeared 
took  the  oaths  appointed  by  the  aft. 

3.  Within  what  Time  Profecutlons  tnujl  be  commenced. 

By  the  fame  aft  of  William  no  profecution  fhall  be  for         §  45. 
any  of  the  treafons  or  mifprifions  within  the  aft,  committed       '"7™"."  ^ 
in  England,  Wales,  or  Berwick  upon  Tweed,  "  unlefs  the  7  W.  3.  c.  3. 
indiftment  be  found  by  a  grand  jury  within  three  years  FU<{,  a^9, 
after  the  offence  committed-,"    "except  (by  f.  6.)  where 
any  perfon  fhall  be  guilty  of  defigning,  endeavouring,   or 
attempting  any  afiaflinakion   on  the  body  of  the  king,    by 
poifon  or  otherwife,"  in  which  cafe  the  profecution  may  be 
at  any  time. 

The  above  limitation  is,  by  the  tenor  of  the  ftat.  7  Ann. 
c.  21.,  extended  to  treafons  of  the  like  kind  committed  in 
Scotland.  It  was  fo  understood  at  the  time  of  the  rebellion 
in  1715;  and,  therefore,  after  all  the  proceedings  upon 
the  fpecial  commiQlons  in  England  were  at  an  end,  another 
fpecial  commiflion  went  into  Scotland,  merely  for  the  finding 
bills  of  indiftment  in  the  proper  counties  and  ftewarties,  in 
order  to  prevent  the  limitation  taking  place. 

4.    Waen  and  what  Objections  may  be  taken  to  the  Perm  of  iJit 
Indictment. 

"  No    indiftment    for   any    of  the    offences  aforefaid,         $  46. 
nor  any  procefs  or  return  thereupon,  fhall  be  quafhed  for  Ofy*1"**  to  /«m» 
mif-writing,  mif-fpelling,  falfe  or  improper  Latin,  unlefs  the  ;W.  i.'c.TVg. 
exception  be  taken  in  court  by  the  prifoner,  or  his  counfel 
4  a%ned, 
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affigned,  before  any  evidence  be  given  in  open  court  Upon 
fuch  indictment ;  and  no  fuch  mif-writing,  mif-fpelling, 
falfe  or  improper  Latin,  after  conviction  on  fuch  indictment, 
{hall  be  caufe  to  (lay  or  arreft  judgment;  but  fuch  judg- 
ment may,  neverthelefs,  be  reverfed  upon  writ  of  error, 
as  before  the  making  of  this  aft." 

It  has  not  at  any  time  been  ufual  to  quafh  indictments 
for  high  treafon,  though  it  may  be  done.  And  though  the 
aft  dates  that  exceptions,  grounded  on  thofe  miftakes,  muft 
be  taken  before  evidence  be  given,  it  does  not  therefore 
follow  that  the  defendant  may  take  fuch  exceptions  at  any 
time  before.  The  practice  remains  as  it  was  at  common 
law;  and  the  conftruction  upon  this  act  has  been  conform- 
able thereto,  that  they  muft  be  taken  before  plea  pleaded  j 
and  accordingly  in  the  feveral  cafes  of  Vaughan,  Sullivan, 
and  Layer,  the  court  refufed  to  hear  fuch  exceptions  after 
plea :  though  it  is  ftill  open  to  the  prifoner  afterwards  to 
move  in  arreft  of  judgment. 

But  though  fome  words  in  the  indictment  are  infignificant 
or  improper,  yet  if  others,  which  are  proper,  are  alfo  ufed, 
the  court  will  not  quafli  the  indictment,  but  will  reject  the 
former  as  furplufage.  Thus,  in  Layer's  cafe,  where  the 
words  were  "  ad  feifiend.  capiend.  et  imprifonand."  the 
words  "  ad  feifiend."  were  rejected,  as  the  fubfequent  words 
"  ad imprifonand"  were  fufficient  ajid  proper.  And  it  may 
be  obferved  generally,  that  where  feveral  words  are  ufed  in 
fetting  out  an  overt  act  of  treafon,  one  of  which  is  impro- 
per; or  if  feveral  overt  acts  are  charged,  and  one  of  them 
defectively  fet  out;  the  court  will  not  quafh  the  indictment, 
provided  there  be  proper  words  fufficient  to  fupport  it  in  the 
one  cafe,  or  if  any  of  the  overt  acts  be  well  fet  out  in  the 
other:  for  otherwife  the  crown  would  be  deprived  of  an 
opportunity  of  proving  that  which  is  well  fet  out ;  and  if 
any  one  overt  act  be  well  laid  and  proved,  it  is  fufficient. 


§  47.  5.  With  refpect  to  the  fifth  branch  of  inquiry  propofed, 

Want/a  and      namely 
Evidence.  }J 

By  what  WitneJJes  and  Evidence  the  IndiEltnent  mujl  be  fup~ 

ported^ 

Poll.  s.  S3,  &c.  I  thall  have  an  opportunity  of  confidering  it  better  in  the 
next  divifion  of  this  chapter. 


n 
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ch.  n.  §4s. 

<5.  As  to  "what  Privileges  the  Defendant  is  entitled  in  preparing          Tr'»*!- 

j.          j        ,  .       ,  .     ~    -  UtrsJtdm*. 

jor  and  making  his  Defence.  t 


By  the  flat.  7  W.  c.  3.  f.  i.    "  Ail  and  every  perfon  and 
perfons  indicted  for  high  treafon,  whereby  any  corruption  Pn^'/a'Jt°{J)^ 
of  blood  may  be  made  to  fuch  offenders  or  their  heirs,   or      Defer.ee. 
for  mifprifions  of  fuch  treafons,  (hall  be  admitted  to  make  'W£^^"    '* 
their  full  defence  by  counfel;  and  the  court  before  whom  Vide  Foil.  zaS. 
fuch  perfon  or  perfons  (hall  be  tried,  or  fome  judge  thereof, 
is  required,  immediately  upon  his  or  their  requeft,  to  affign 
to  fuch  perfon  or  perfons  fuch  and  fo  many  counfel  (not  ex- 
ceeding two)  as  he  or  they  fhall  defire:  to  whom  fuch  coun- 
fel (hall  have  free  accefs  at  all  feafonable  hours."     And  by 
ftat.  20  Geo.  2.  this  privilege  is  extended  to  impeachments  20  G.  2.  c.  30. 
for  treafon   corrupting  the  blood,  which  had  before  been 
excepted  generally  from  the  benefit  of  the  act  of  William.       7v'r.  3.0.  3.  f.  i. 

Each  priforier  is  entitled,  under  the  ftat.  of  "William,  to 
have   two.  counfel  a(T:gned  him,  although  indicted  jointly 
with  others  for  the  fame  treafon.     This  was  fo  ordered  in  4St-Tr.  663. 
the  cafes  of  Rookwood  and  Lovick,  who  were  indicted  to- 
gether for  the  Aflaflination  Plot  ;  and  on  the  trials  of  Hardy  MS. 
and  others  at  the  Old  Bailey,  in  1794. 

The  fame  act  of  William  requires,  that  the  perfon  or  perfons    Cotysfin(&. 
fo  indicted  «'  (hall  have  a  true  copy  of  the  whole  indictment  -w<  ^'^.f.  r. 
(but  not  the  names  of  the  witness)  five  days  at  leait  before    T^d-v['i  initk 
trial,  to  advife  with  counfel  thereupon  to  plead  and  make  p0ft.       '  ' 
their  defence,  his  or  their  attorney  or  agent  requiring  the 
fame,  and  paying  the  officer  his  reafonable  fees  for  writing 
thereof,  not  exceeding  5  s.  for  the  copy  of  every  fuch  indict- 
ment. 

And  by  f.  7.  of  the  fame  act,  every  fuch  perfon  fhall  have  r.  7. 
a  copy  of  the  panel  of  the  jurors  who  are  to  try  him,   duly    c 
returned  by  the  fheriff,  and  delivered  unto  him  two  days  at 
leaft  before  he  (hall  be  tried. 

But  alteration  has  been  made  in  fome  of  thefe  refpecls  by  7  Ann.  c,  21 
the  ftat.  7  Ann.  c.  21.  which  ena£ts,  that  after  the  deceafe  '"  IK 
of  the  pretender,  "  when  any  perfon  is  indicted  for  high 
treafon,  or  mifprifion  of  treafon,  a  lift  of  the  witnefles  who  Lijt  : 


(hall  be  produced  on  the  trial  for  proving  the  faid  indict- 


. 
ment,  and  of  the  jury,  mentioning  the  names,  profellions, 

and  place  of  abode  of  the  faid  witnefies  and  jurors,  fhall  be  a^lac"  °f 

alfo 


ii  2 

ch.  II.  §  48. 

Regulation*. 


Dougl.  591. 


i  Hawk.  ch.  39. 
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Charnock's  cafe, 
4St  Tr.  563. 

Parkyn  s  cafe, 

4  St  Tr.  630,  i. 


Ratciiffe's  cafe, 
if  BL^Foft2'  o 


Johnfon's  cafe, 
rift2  46*  B  R 


§  49- 
the  rime 

ow  Luted, 


fo 
"' 
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alfo  given  at  the  fame  time  that  the  copy  of  the  indi&ment 
*s  delivered  to  the  party  indicted.  And  that  copies  of 
all  indictments  for  the  offences  aforefaid,  with  fuch 
lifts,  (hall  be  delivered  to  the  party  indicted  ten  days  be- 
fore the  trial,  and  in  the  prefence  of  two  or  more  credible 
witnefles." 

Thefe  additional  privileges  were  exercifed  for  the  firft 
time  on  Lord  George  Gordon's  trial. 

None  of  thefe  privileges  of  having  counfel  afligned  to  make 
a  ^u11  Defence,  or  of  having  a  copy  of  the  indictment,  or  of 
the  panel,  or  a  lift  of  the  witnefles,  were  demandable  of 
common  right  ;  though  upon  the  trial  of  collateral  ifiues, 
whether  in  cafes  of  treafon  or  felony,  as  alfo  upon  a 

.  rii  i  1  /• 

doubtful  queition  at  law,  counltl  have  always  been  af- 
figned,  upon  the  prayer  of  the  prifoner,  to  addrefs  the  jury 
in  the  one  cafe,  and  in  the  other  to  argue  the  point  on  his  be- 
half.  In  Ratcliffe's  cafe,  who,  having  efcaped  after  attainder, 
an(*  keen  re-taken,  was  tried  upon  a  collateral  ifiue,  whether 
he  was  the  fame  perfon  who  had  been  before  attainted  ;  he 
was  denied  a  copy  of  the  record,  but  had  the  afliftance  of 
counfel,  who  obferved  fully  on  the  evidence  to  the  jury. 
The  fame  courfe  was  taken  in  Johnfon's  cafe.  In  the  former 
^e  venu'e  was  awarded  and  returnable  inftanter. 

By  neceflary  conftru£lion  the  ten  days  mentioned  in  the  flat, 
7  ^nn.  muft  be  reckoned  after  the  bill  is  found,  and  before  the 

' 

arraignment  of  the  prifoner  ;  for  till  the  finding  of  the  bill  there 
is  no  indictment,  and  upon  the  arraignment  the  prifoner  muft 
plead  inftanter.  The  ten  days  muft  in  the  inftance  of  the 


wood,  Lowkk, 

and  Cranburne, 

4  St.  Tr.  66?. 


Cafes  of"'  Rook-    copy  of  the  indictment  be  reckoned  exclufive  of  the  day  of 
Delivery,  and  the  day  of  arraignment  ;  and,  with  regard  to 

J  °  .    .     .  , 

the  copy  of  the  panel,  exclufive  of  the  days  of  delivery,  and 
°*  tria1'  By  general  pradice  too  the  time,  at  leaft  with  re- 
fpecT:  to  the  copy  of  the  indictment,  has  alfo  been  reckoned 
exclufive  of  Sunday,  that  not  being  a  day  on  which  the  prt- 
foner  may  be  prefumed  to  be  preparing  for  his  defence  j 

,,  ....  .     .       c 

though  the  ftatute  does  not  require  this  caution,  nor  is  it  01 
absolute  ncccflity. 
Foft.2.  730.  450. 


Dougi.  591. 

lis  .Vrac^'.  S9' 
Creg's  cafe, 

poft.,  and  in  the 

cafe  of  May, 
aii«  smith  and 

other",  AptU 
1708.     MS.  Tracy 


Though 
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Though  thtfe  acls  mention  only  "  ;  '-lent"     Ch.  II.  §  50. 

yet  the  prifoner  ought  to  have  a  copy  of  the  caption  delivered      jj,^ 
to   him   with   the   inJiclment ;  and  it  was   fo   ordered  at  a 


meeting  of  all  the  judges  upon  the  intended  trial  of  Grerr,          §50. 
for  holding  tre.ifona':.!-  correspondence  with  France  :  for  this  Wb«t  art  fujfi* 

•      •  r  Lit-  J      -L    U  •  <  erj  &f'ei  *f  J"+ 

is  m  many  cites  as  nec'-iiary  to  en.tble  him  to  conduct  htm-  t;:^m(n,,    ' 
felf  in  pleading  as  the  other;  and  fuch  is  now  the  conftant  Foft.  2*?,  30. 
practice.     Bat  after  pleading  it  is  too  lite  to  object  either  to  ^JJ^T^jJ  * 

the  want  of  a  copy  or  to  any  infufficiency  in  it :  for  th.it  ad-  Ti.  66S. 

-     '  r  MS.  Sum.  59. 

mits  it  to.be  tomcient  de^'scafe, 

12th  T:  .    •  -    -.    i.'S.  Trtcy.    Coeke's  cafe,  Salk.  634.    ante,  f.  46. 

On  the  ether  hand,  though  the  words  of  the   ftatute  of       Of  Panel. 
William  are,  that  the  priloner  (hall  have  a  copy  of  the  panel  ^ ^.^h.  41. 
€<  duly  retur::e  i  by  the  flieriff/'  yet  if  the  copy  be  delivered 
before  the  return  of  the  precept  it  will  be  fufficient,  within  j^  jracT.' 
the  words  and  intent  of  the  acl,  if  the  prifouer  have  the  ad-  Rook*ood'» 
vantage  of  if  in  the  time  allowed  by   law  before  his  trial,  xr  6fe* 
the  intent  of  which  was  to  give  him  an  opportunity  of  pre-   Greg's  cafc,  fup. 
paring  bis  challenges.     This  was   fo  ruled  in   Rookwood'd 
eafe,  and  alib  ,it  a  meeting  of  the  judges  on  Greg's  cafe. 

In  the  cafe  of  Lord  George  Gordon  the  attorney-general  Ld  Gewg;  Gor- 
movcd  the  court  of  K.  B.  for  .1  rule  upon  the  {herirT  to  deli-  »1o.<jT' 
ver  to  thi  profeeutor  a  lift  of  the  jurors  svhom  he  intended  to  t)ouol-  59 '• 
return  on  the  pane!,   in  order  that  the  profecutor  might  be 
enabled  to  deliver  fuch  lift  to  the  prifoner  ;  and  the  rule  was 
made  accordingly. 

Where  fo  many  of  the  jurors  were  challenged  that  there  Foft.  65,4. 
were  not  left  a  fufficient  number,  the  court,  which  fat  under 
the  commifBon  of  gaol  delivery  at  St.  Margaret's  Hill  for  the 
trial  of  the  rebels  in  1746,  awarded  ore  tenus  a  new  panel, 
and  adjourned  to  another  day",  to  give  time  for  the  prifoncrs 
to  have  copies  of  the  panels  purfiunt  to  the  ftatute  of 
William. 

Previous  to  the  trials  of  the  late  ftate  prifoners  for  high  R«  v 
treafon,  it  was  found  that  the  panel  of  the  jurors,  returned  Q'B! 
both  to  the  court  of  gaol  delivery  and  of  over  and  terminer,   MS. 
\v,is  incorrect  in  not  dating  the  profeffions  of  the  feveral 
jurors,  and   in  other  refpects.     Whereupon  a  motion  v  .s 
rmde  on  the  part  of  the  crown  in  the  court  of  g-aol  delivery, 
which  was  then  fitting,  that  the  fheriff  might  have  liberty  to 
amend  the  panel,  by  correcting  m'utakes  and  adding  the  pro- 
feflionsof  the  jurors  returned  j  which  WAS  thereupon  direct -1 

1  to 
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t0  be  done'  u?on  advlce  amon*  thc  Jutl8cs  wll°  Prtfi'!etl ' 
_  COP1"  of  thc  paucU  io  amended  were  delivered  to  the  prifon- 

^  era,  purfuant  to  the  directions  of  the  ftatutc. 

Layer's  cafe.  T       T  »  r        ,.1  c  L  -n    i 

6St.Tr.  2^6.  n  «*Wr,t  cale,..  the  name  of  a  juryman  w.is  by  mi,ftake_- 

written  Longbotham  inftead  of  Longbothoui,  botli  in  the 
original^  panel  and  in  the  prisoner's  copy  ;  but  the  found  being, 
the  fame,  and  written  both  ways,  it  was  ruled  to  be  fufflcient. 

'     ,  • 

Stone's  cafe,        In  Stone's  cafe,,  v/ho  was  tried  at  bar  for  high  treafon,  his. 

eTer'njRep  -»V  CDun^c^  objected  to  cae  o£  the  jurymen  as  being  ill  described;., 
his  place  of  abode  being  ft  a  ted  to  be  Grafton-ftreet  •,  and  as 
it  was  faid,  there  being  fevsral  Rreets  of  that  name,  that  there; 
fhould  have  been  fbmething  added  to  diflinguilh  which  Graf- 
ton-ftrect  was  meant:  but  the  objection  was  over-ruled. 

Layer's  cafe,  Jn  Layer's  cafe  the  court  refufed  to  order  the  venire  to> 

be  read  to  the  prifoner  aftep  his  conviction. 

*    §  5.1.  I"  the  courfe  of  the  proceedings  under  the  fpecial  com~ 

Cturjt  of  Proceed-  rniffion  in  1746,  for  tlie  trial  of  the  rebels,  after  the  bills  of 

bigs  aftir'EHl        .,.,-.  r  ,  •     n      i  -r 

f^ut-and  k~     indiament  had  been  found  againft  them,,  the  pnfoners  were 
fere  -iriai.  brought  to  the  bar  and  informed  that  bills  had  been  found 

Foft.  .1. 

againft  them,  of  which  they  fhould  foon  have  copies  ;  which 
•were  accordingly  delivered  to  them  after  the   riling  of  the 
R«  v.  Thomw    court  on  the  fume  day.     A  differentcourfe  was  purfued  upon 
oSqlTlJS!  the  late  proceedings  againft  Hardy  and  others  for  high  trea- 
MS.    >  fon.     On  the  grand  jury's  returning  the  bill  "  found,"  Lord 

C.  J.  Eyre,  who  was  the^only  judge  in  court,  defired  to  know 
\vhetherthere  were  any  perfor.s-  prefent  who  were  concerned 
as  attornies  or  agents  for  the  prifoners:  if  there  were,  he 
wifhed  it  to  be  underftood,  that  on  application  made  cither 
to  the  court  of  oycr  and  terminer  or  of  gaol  delivery  at  the 
Old  Bailey,  or  to  either  of  the  judges  in  thofe  commiflions, 
counfel  would  be  afligned  to  the  prifoncrs  j  and  that  fucli 
counfel  and  the  agents  of  the  prifpners  fiiould  have  proper 
acctfs  to  them.  That  his  re. a  fon  for  mentioning  this  w 
that  the  pnfoners  might  not  be  haraited. by  being  brought  up 
to  be  informed  that  bills  were  found  againft  them,  and  then 
be  remanded.  This  was  done  in  confequence  of  a  previous 
meeting  at  the  Chief  Juftice's  chambers,  when  the  former 

precedent  was  conficicred,  and  the-  prefent  mode  agreed  to 

t        •       .  '  '  «. 

be  adopted  as  the  more  convenient.  In  truth,  as  far  as  refpefl^ 
notice  of  the  indictment,  all  that , the  ftatute  either  of  William 
or  of  Anne  requires  is,  that  the  prifoner  flioukl  have  a  copy 

of 
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ef  it,  which  feems  in  itfelf  to  be  an  adequate  notice,  and  cb  IJ-  $  51- 
fufficicnt  for  all  the  purpofes  of  the  a&.  And  fo  it  was  con-  Rigxlatiae. 
fidered  by  one  of  the  judges  upon  that  occafion.  But  the  <•> 

propriety  of  this  kind  of  communication,  where  the  prifoners 
are  not  brought  to  the  bar,  as  they  were  in  1 746,  feems  evi- 
dent on  another  account,  namely,  to  enable  them  if  they 
pleafe  in  the  firft.  inftance  to  apply  for  counfel  to  be  afiigned 
fco  them,  whom  they  may  confult  as  foon  as  they  are  ferved 
with  copies  of  the  indictment.  For  the  ft.  7  W.  3.  requiring 
fuch  copies  to  be  delivered,  affigns  as  a  reafon  for  it,  to  enable 
the  prifoncr  "  to  advife  ivitb  cottnfel  thereupon  to  plead  and  maie 
bis  defence"  Therefore,  by  fair  contlruttion  of  the  whole 
law  upon  this  fubjett,  fuch  opportunity  ought  to  be  afforded 
to  the  prifoner,  as  that  he  may,  if  he  pleafe,  have  counfel 
afiigned  to  him  fo  long  before  his  trial  as  the  law  exprefsly 
requires  that  he  (hall  be  furnifhed  with  a  copy  of  the  indict- 
ment, namely,  10  days. 

Alfoby  the  act  of  King  William  the  prifoner  "  (hall  have        *  53. 
the  like  procefs  of  the  court  where  he  fhall  be  tried,  to  com-  P'<xejifvv>'x. 

......  1-1  •         r      11  i    »ef Jit  and  ex J- 

pel  his  witncfies  to  appear  at  the  trial,  a*  is  ufually  granted  Jttfifmt^ 
to  compel  witneffes  to  appear  againft  prifoners  in  the  like  ?w-  3- c-  3- 
cafe  •"  and  his  witneffes  are  to  be  heard  upon  oath.    Though 
DOW  by  the  ftat.  I  Ann,  c.  9.   the  prifoner' 8  witnefles  in  all  iAnn.  ft.  a. 
cafes  of  felony  as  well  as  treafon  are  to  be  heard  upon  oath. 

Of  (be  Indlclment  and  Evidence — Witneffes  and 
Confcffion. 

Every  indictment  for  high  treafon  muft  lay  the  offence  to 
have  been  committed  traiteroujlyt  and  (hould  conclude  again/I  Ctn^alwrds. 
the  duty  of  the  defendant's  allegiance.    A  charge  of  doing  any  3  'nft-  4-  J5- 
thing  fedttioujly  does  not   amount  to  a  charge  of  treafon.  88.  Foft^ils*. 
Where  the  traitor  is  a  natural-born  fubjecl,  it  is  ufual  to  lay  Cr»nbura>s  cafei 
the  offence  to  have  been  done  againft  his  natural  allegiance  ;  Lik  b^& 
but  that  is  not  neceflary  ;  for  in  the  general  word  allegiance  ^^f*!*^ 
ia  comprifed  every  fpecies  of  it  j  and  the  addition  of  the  word  t  Hale,  59*  77. 
natural  is  even  faulty  where  the  defendant  is  a  foreigner,  caivb-i  cafe '  "* 
Yet  if  that  fa£t  appeared  upon  the  face  of  the  indictment,  7C°-  6-b-  ' 
I  conceive  that  the  word  natural  might  be  rejected  as  repug-  J.H"wk'  ch' T?< 
Bant  and  furplufage.  vidt  poft.  t,  59. 

I  2*  It 
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er>.  n.  §  5j.        It  is  fufficient  if  the  fpecics  of  treafon,  fuch  as  comparing 
Indiftmtnt  and    the  Ding's  death,"  be  laid  to  be  done  traitoroufly  :  there  is  no 

e-viacnce.  * 

.          —    neceffity  to  charge  every  feparate  overt  act  relating  thereto 

T  MS.  Sum.  5.  to  be  fo  done.  And  it  is  fufficient  in  dating  fuch  feveral 
c»nbura's  caff,  overt  a&s  to  couple  them  together  by  an  and,  without  repeat- 
••  7°*-  ing  that -the  jury  further  prefent,  &?V.  or  the  like;  but  that 

form  is  the  proper  one  in  laying  diftinct  fpecies  of  treafon. 
Ante,  f.  46,  In  what  manner  an  indictment  may  be  quafhed  for  infuf- 

ficiency  I  have  already  obferved. 

§  ;;4.  In  every  indictment  for  high  treafon  upon  the  ft.  25  Ed.  3. 

r"w'»T  trteaj    *°r  compaffingthe  death  of  the  king,  or  of  fuch  of  his  fa- 

Jcn  mujt  be  laid, 

»ndove>ta£i*.     mily  as  are  therein  named,  or  for  levying  war,  or  adhering 
HUS.  Sum.  85,  to  k|s  enemjeS)   the  particular  fpecies  of  treafon  muft  be 
Foit.  194.  2zo,  charged  in  the  very  terms  of  the  ftatute,  being  a  declaratory 
131  144?  149!*  l'aw>  as  tne  fubftahtial  offence,  and  then  fome  overt  act  muft 
Vaughan'scaie,    be  ]aicj  as  ^e  means  made  ufe  of  to  effectuate  the  traiterous 
ii,a.  Baikal,  purpofe.     For  though  the  words  of  the  ftatute,  "  and  thereof 
i  Hawk.  ch.  17.  jje  proveabiy  (;je.  on  fufficient  proof  )  attainted  by  open  deed," 
Bumet'sMS.  15.  &c.  come  immediately  after  the  claufe  of  adhering  to  the 
king's  enemies,  yet  they  refer  to  all  -the   treafons  before 
mentioned.     The  overt  acts  fo  laid  are  in  truth  the  charge* 
to  which  the  prifoner  muft  apply  his  defence.     And  there- 
fore it  is  in  no  cafe  fufficient  to  allege  that  the  prifoner  com- 
paffed  the  king's  death,  or  that  he  levied  war  againft  him,  OP 
adhered  to  his  enemies ;  for  upon  a  charge  fo  general  and 
indefinite,    he   cannot  know   what  acts  he   is   to   defend. 
The  particular  acts  of  comp-affing  and  adherence  muft  be  fet 
*  Hafe,  150.       forth  :  and  in  the  other  inftance  it  muft  be  alleged  that  he 
afiembled  with  a  multitude  armed  and  arrayed  in   a  warlike 
Cafe oft'urchafe  manner,  and  levied  war.     The  indictment  againft  Purchafe 
o" B^fT be.    afl<^  l^amaree  for  pulling  down  meedng-houfes,  charged  that 
fore  Eart.  urm,    they,  with  a  multitude  to  the  number  of  500,  to  the  jury  un- 
l£?°rttt.          known,  armed  and  arrayed  in  a  warlike  manner  with  clubs 
*»<&8St.  tr.      and  ftaves,  and  other  arms  offenfive  and  defenfive,  levied 
Foft.  a  i?!  war  againft  the  queen.     No  exception  was  taken  to  the  in~ 

5.C.  a.iie,  f.  17.  dictment  by  D;imaree's  counfel  :  but  on  behalf  of  Purchafe 
it  was  objected,  that  there  ought  to  have  been  an  overt  act 
laid  of  the  treafon  j  becaufe  there  be  ing,  fuch  a  variety  of 
facts  which  amount  to  levying  war,  rf  the  particular  fuels 
intended  to  be  brought  forward  againft  the  prifoner  were  not 
alleged,  he  could  not  know  Iro'A'  to  niak?  his  dcfeuce.  But  it 

waa 


Of  High  Treafin.  117 

• 
was  refolved  by  all  the  judges,  upon  conference,  that  the  in-    Ch.  n.  §  54. 

.  .  „.  .      .  p.       M&mtxt  and 

<hctment  %vas  good,  and  that  levying  war  being  an  overt  act       Lv^-.-.t. 
of  itfeLf,_  no  other  overt  a£l  need  be  alleged.     They  agreed,  • 

however,  that  it  ou^ht  to  appear  iuuiciently  upon  the  indi£l-  5  St-  rr-  **>  *• 

ment  that  a  war  was  levied,  and  that  they  appeared  in  fuch 

i  •    ,-  ^  11      i        *     J~    '-  T  "•'•<• 

warlike  manner;  and   that  an  indictment  generally  that  A.  c-a  IT,  f  ig> 

levied  war  is  not  good.     The  indictments  in  Benftead's  cafe,  3  MS.  Sum.  64. 

JsrndeaJ's  calc, 

and  in  the  cafe  of  the  apprentices  fur  pulling  down  bawdy-  Cro  c~r.  5^3. 
honfes,  were  framed  as  this  is.     And  they  all  refolved  that  v!ughaa''s  caf- 
the  tlat.  7  W.  3.  did  not  make  the  laying  an  overt  icl  necef-  5  St.  Tr.  n. 
fary  where  it  w  :s  not  fo  before. 

As  to  what  may  be  laid  as  overt  acts  of  each  refpective  Ante,  f.  7,  ?,  9, 
treafon,  of  compalHng  the  king's  death,  levying  war,  and  ad-  * 
hering  to  his  enemies,  I  have  before  had  occafion  to  confider 
at  length,  in  treating  of  thofe  treafons.     And  as  to  the  other 
treafons  mentioned  in  the  ftatute,  they  feem  to  be  overt  a&s 
of  themlelves;  and  therefore  require  nothing  more  to  be 
alleged  than  the  fa£ls  themfelves  conftituting  the  treafon. 

I  have  alfo  had  occ^fun  to  notice,  that  one  fpecies  of  trea- 
fon  may  be  laid  and  proved  as  an  overt  afl  of  another.  The 
inftances  are  unneceffary  to  be  repeated  here.  Yet  it  feems  I4T 
that  no  overt  act  can  be  given  in  evidence  under  any  branch 
of  treafon,  unlefs  it  be  exprefsly  laid  as  an  overt  aft  of  fuch 
treafon;  although  it  be  laid  as  an  overt  acl  of  fome  other 
treafon  in  the  fame  indidment. 

There  are  however  fome  other  overt  a£ls  to  be  examined,         t  _„ 

y  5  5*       • 
which  being  of  a   general  nature,  and   requiring  peculiar       o«-rj.-7i.  . 

confederation,  I  have  referved  to  this  place  :  thefe  are  words  Sfds' 

and  writings. 

Whatever  doubts  may  have  been  formerly  entertained,  or  Foft.  2: 
however  the  h\v  moy  have  been  ftretched  in-arbitrary  times 


to  reach  particular  men,   it  is  now  fettled  that  bare  words  x*3- 

.    .      .     .  Cro.  Car.  117. 

not  relative  to  any  act  or  defign,  however  wicked,  indecent,  ,,-.  331t 

or  reprehenfible  they  may  be,  are  not  in  themfelves  overt  a£ls  3  lni>-  1*-  J^°- 
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of  high  treafon,  but  onlya  mifprifion,  pnnifhable  at  common  —  n;.  315. 
law  by  fine  and  imprifonment,  or  other  corporal  punifh-   j^J^  ch  ,_ 
They  are  frequently  fpoken  in  heat  without  any  f-33>&c.  37.39. 

Chamock's  cafe, 


uiiJ4ea»e^nir},  atid  for   *-T-  ('•-  -n  for  Isvai   in  margin. 

T.  Ray.  408. 

I  3  intention  B«rnrt1iMS.ij. 
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Ch.  II.  §  55.  intention  to  aft  accordingly,  they  are  ftill  more  frequently 
rniltaken  or  mif-remembered  ;  and  fometimes  it  is  to  be 
feared  the  feqfe  of  them  knowingly  perverted.  It  is  one  of 


j  Haje,  309,  the  caufes  mentioned  in  the  preamble  of  the  ftatute  I  Mar. 
ft.  i.  c.  i.  for  repealing  all  intermediate  treafons  created 
fince  the  flat.  25  Ed.  3.  on  account  of  the  feverity  of  thofe 
laws  that  made  words  only,  without  other  faft  or  deed,  to  be 
high  treafon. 

Crohagan's  cafe,       But  words  may  expound  an  overt  aft,  and  (hew  with  what 

intent  it  was  done.     As  in  Crohagan's  cafe,  who  when  at 

Lifbon  faid,  that  he  would  kill  the  king  if  he  could  come  to 

him  ;  arid  afterwards  coming  to  England,  the  overt  aft  of 

coming  here  was  explained  by  thofe  words,  and  fhewn  to  have 

been  with  intent  to  carry  his  purpofe  into  execution  ;  which 

Foft.  aoz.          feems  to  be  the  proper  explanation  of  that  cafe  ;  though  the 

fpeaking  the  words,  as  well  as  the  aft  of  coming  to  England, 

Foft.  204.          in  order  to  kill  the  king,  were  laid  as  diftinft  overt  afts.     On 

i  Hawk.  ch.  17.  tke  other  Jlan(jj  words  of  advice  or  encouragement  to  deflroy 

the  king,   and  above  all,  cofultations  for  that  purpofe,  are 

entitled  to  far  different  consideration  :  they  exprefsly  relate 

to  fuch  an  aft   or  defign  in  contemplation  ;  and  come  di- 

reftly  and  properly  under  the  notion  of  means  made  ufe  of. 

for  that  end.     But  the  confutation  or  incitement  is  the  overt 

Coke's  cafe,        aft,  and  the  words  are  properly  evidence  of  it.     One  charge 

again  ft  Coke,  one  of  the  regicides,  was  the  fpeaking  as  coun- 

fcl  againft  the  king  on  his  trial. 

4  Ann.  c.  8.-  By  the  (tat.  4  Ann.  c.  8.,  re-enafted  by  flat.  6  Ann.  c.  7., 

e'  to  affirm  malicioufly  and  dircftly,  in  preaching,  teaching,  or 
.  advifedly  fpeaking,  that  there  is  any  right  or  title  to  the 
crown,  other  than  according  to  the  aft  of  fcttlement;  OF 
that  the  king  and  parliament  have  riot  a  right  to  limit  the 
fucceflion,  is  a  praemunire.  By  f.  3.  of  the  latter  flatute  it 
is  provided,  that  no  pcrfon  {hall  be  profecuted,  by  virtue  of 
the  aft,  for  any  words  fpoken,  unlefs  information  thereof  be 
given  upon  oath  to  ajuttice  cf  peace  within  three  days  after 
fuch  words  fpoken,  and  the  profecution  be  within  three 
months  after  fuch  information  :  and  that  no  perfon  fhall 
be  convifted,  by  virtue  of  the  nft,  for  fuch  words,  but  by 
the  oaths  of  two  credible  witnefies. 

13  Car.  2.  c.  i.  The  Rat.  13  Car.  2.  had  before  declared  it  a  praemunire 
to  affcrt,  malicioufly  or  advifedly,  by  fpeaking  or  writing, 
thai'  both  01  either  houfe  of  parliament  have  a  legiflative  au- 

thority 
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*Lority  without  the  king.  And,  genernlly  fpeaking,  any  words,    Ch._Ii.  $  5  -. 

„  .  .    .  i:tf!fHf  M' 

acts,  or  writing,  tending  to  vilify  or  difgrace  the  king,  or  to 
kflcn  him  in  the  efteem  of  his  fubjects,  or  any  denial  of  his 


J  *  * 

right  to  the  crown,   even   in   common   and   unadvifed  dif-  4Blai--Com-I13> 
courfe,  amount  at  common  law   to  a  mifprifion,  punifhable 
by  fine  and  corporal  punifliment. 

Writings  of  this  nature,  inafmuch  as  the  very  act  betokens         §  56". 
greater  deliberation  and  malignity,  rnay,  I  think,  with  ftricl        Wnaqp* 
propriety,  be  urged  more  ftrongly  againft  the  writer,  as  evi- 
dence of  2  trtafonable  intent.     But  this  muft  be  taken  with 
fome  referve.     Writings  plainly  applicable  to  fome  treafon- 
able   defign    in    contemplation   are    clear   and   fatisfactory 
evidence  of  fuch  defign,  although  not  publimed.     If,   fay 
Mr.  Juftice  Fofter  and  Mr.  Juftice  Btacktlone,  the  papers  Foft.  i9S. 
found  in   Sidney's  clofet  had  been  plainly  relative  to  the  4  Ehc-Com- *°- 
other  treafonable  practices  charged  in  the  indictment,   they 
might  have  been  read  in  evidence  againft  him.     The  papers  n/e  Grepg'« 
found  in  Lord  Prefton's  cuftodv,  thofe  found,  where  Mr.  "lc>  J°St-Tr' 

PP*  77* 

Layer  had  depofited   them,  and  the  intercepted  letters  of  Layer's  cafe, 
Dr.  Henfey,  were  all  read  in  evidence  as  overt  acts  of  the  Dr  Henfe^?" 
troafons  refpectively  charged  on  them;  for  they  were  all  cafe,  i Burr. 644. 
written  in  profecotion  of  certain  determinate  purpofes  which 
were  treafonable,  and  then  in  the  contemplation  of  the  of- 
fenders:  and  fuch  papers  being  found  in  the  cuftody  of  the  Lay"'*  c-'fc. 
prifoners  are   admiflible  in  evidence,   without  any  proof  of 
the  hand- writirig  being  theirs.     Evidence   of  the  fame   na- 
ture was  received  in  the  cafe  of  Tooke  and  others  at  the  Old  Tooke's  cafc, 
Bailey,  in  1794;    as  alfo  in  Stone's  cafe,   who  was  tried  at  ^'.-j'  ^i^l 
the  bar  of  the  court  in  Hilary  36  Geo.  3.    And  not  only  was  6  Term R 
evidence  received  of  fuch  papers  as  were  found  in  their  own 
poffcffion,  but  alfo  of  fuch  as  were  found  in  the  poffefiion  of 
their  accomplices ;  the  connection  between  them  being  firft 
proved.     But  writings  which  have  no  connection  with  any  Foil.  19?. 
actual  purpofe  of  a  treafonable  nature,   while  they  remain  j^, 
unpublitlred,   will  not  amount   to   an  overt  act  of  treafon  ;  f-3'.S1- 
but  the  fact  of  publifhing  them  is  an  overt  act,  and  may  be  Bumet's^lS.  M. 
evidence  of  the  treafonable  purpofe  which   they   import.  Twyn's  cafe, 

K_1 .  22,25. 

And  this  I  think  upon  the  fame  principle  as  words  of  incite-  i  MS  Sum.  i,-. 
ment  to  treafon  are  evidence  of  fuch  incitement.  Thofe  are  «edn*9^r  2  R0ii' 
addrcfkd  to  fome  one  or  more  individuals  j  thefe  to  the 

1 4  whole 
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fond  and  fantaf- 
lical  prophecies 
with  intent  to 
make  infurrec- 
non,  rfirturb- 
•ncr,  &C, 
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whole  body  of  the  people.  But  in  both  cafes  it  feerris  that 
the  intent  to  incite  mould  appear  to  the  fatisfaction  of  the 
jury.  So  in  all  writings  of  a  treafonable  nature  it  appears 
to  me  that  not  only  they  mould,  in  the  judgment  of  the 
Court  and  jury,  import  the  treaforiable  purpofe  in  proof  of 
which  they  are  adduced  in  evidence,  but  that  the  jury  (hould 
be  fati;,fied  that  the  publication  was  made  in  furtherance  of 
fuch  purpofe.  Though  if  the  immediate  tendency  of  fuch 
writings  be  to  caufe  the  dethronement  of  the  king,  that 
would  be  proof  of  compaffing  hjs  death ;  becaufe  the  law- 
has  adopted  it  as  fuch.  In  Twyn's  cafe,  a  publication 
printed  and  diflributed  by  him,  exhorting  the  people  to 
throw  off  their  allegiance  and  put  the  king  to  death,  was 
laid  as  the  overt  act  of  compafling  the  king's  death ;  and 
the  prifoner  was  convicted  and  executed,  But  by  the  ftat. 
4  Ann.  c.  8.  and  6. Ann.  c.  7.  it  is  made  a  fubftantive  trea- 
fon  malicioufly,  advifedly,  and  directly  to  affirm,  in  print  or 
writing,  that  there  is  any  right  or  title  to  the  fucceffion  of 
the  crown,  other  than  according  to  the  act  .of  fettlement  ; 
or  that  the  parliament  has  not  a  right  to  limit  and  bind  the 
fucceffion.  On  this  ftatute  Mr.  Juftice  Fofler  remarks,  that 
no  man  is  to  be  argued  into  the  penalties  of  it  by  inferences 
and  conclufions;  but  the  criminal  pofition  muft  be  direft/y 
as  well  as  malicioufly  and  advifedly  maintained  in  order  to 
bring  him  within  it. 

Upon  no  other  principle  than  what  I  have  before  advanced 
can  the  various  temporary  ftatutes  be  accounted  for,  which 
h.ive,  from  time  to  time,  been  pafled,  making  the  publifhing 
by  writing  of  difloyal  or  feditious  pofitions  high  treafon, 
They  were  meant  to  reprefs  and  punifh  the  very  act  of  pub- 
lifhing  fuch  writings ;  although  the  publifher  had  no  other 
dcfign  in  fo  doing  than  to  vent  his  fpleen  againfl  the  govern- 
ment, without  any  intention  of  flimulating  others  to  any 
treafonable  act.  For  though  it  rnuft  be  admitted  that  the 
argument  is  not  fo  ftrong  in  thofe  inflnnces  as  in  the  cafe 
where  bare  words  of  the  like  import  have  by  feveral  tempo- 
rary ftatutes  been  made  felony  and  rnifclcmeanor ;  yet  the 
frequent  recurrence  of  ftatutes  of  the  former  kind  upon  fo 
many  occafions  and  at  different  periods, do  at  lead  imply  great 
doubts  in  the  legiflature  whether  the  publication  of  fuch  fe- 
ditious writings  did  of  itfelf,  without  any  intention  of  the 

publifher 
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fmVtifher  thereby  to  promote  fome  treafonable  purpofe  in    ch.  II.  §  56. 

,  i.  •    i  r  JndirtmeKt  and 

contemplation,  amount  to  high  treaton.  E-vidt^e. 


But  though  fome  overt  acts  mud  be  laid  and  proved  in         §  57- 

the  in  (lances  before  mentioned,  yet  it  is  not  neceflary  that  a^'^ 

the  whole  detail   of  the  evidence  fliould  be  fet  forth.     The  '«  be  la 

common  law  never  required  this  exa&nefs  ;  and  the  ftatute  §s-  3^  " 

of  William  doss  not  make  it  necelTary  to  charge  particular  Fo(t-  /94-  2*0. 

facts  where  it  was  not  neceilary  before.     It  is  fufficient  that  Lawick's  cafe, 

the  charge  be  ftated  with  reafonable  certainty,  fo  that  the  *St; Tr'7,2Z' 

'  Rookwood  i 

prifoner  may  be  apprifed  of  the  nature  of  it.     Thus  the  lay-  cafe,  481.  it, 
ing,  that  A.  and  B.  met  and  propofed  the  means  how  to  effect  65|6>  7' 
the  king's  death  is  fufficient,  without  alleging  the  particular 
means  upon  which  they  agreed,  which  is  matter  of  evidence. 

The  tlatute  of  William  din-els,   that  "  no  evidence  (hall  7W- 3  e.j-fJL 
fee  admitted  or  given  of  any  overt  a£t  that  is  not  exprefsly 
laid  in  the  indictment  agaiuft  any  perfon  or  perfons  whatfo- 
ever."     This  rule,   though  exprefsly  prefcribed  by  the  fta-  *  MS.  Sum  73. 
tute,    in  order  to  fupprefs  fome  abufes  that  had  appeared  in  i°Haie4iii. 
the  heat  of  profecutions  for  treafon,  is  in  truth  no  more  than  P^e  K«l-  3.  the 

.  i  •    r  ir    i-       rv  it  i-  r      •       ith  refoution  o» 

the  common  law  jtfeji  diretts  generally,     ror  in  no  cafe  is  the  trial  of  the 
a  prifoner  bound  to  anfwer  unprepared  for  every  action  of  re£lcldii- 
his  life,  but  only  to  that  which  is  the  fubje£l  of  the  indict- 
ment againft  him  :  and  therefore  no  evidence  ought  to  be 
admitted  in  any  profscution  but  what  immediately  relates  to 
the  crime  imputed.     This  I  think  was  always  the  law  as  well 
as  the  jull  rule  in  this  particular  cafe  ;  though  it  muft  be  *^<  Foil.  24.6. 
owned  that  fome  high  authorities  did  feem  to  countenance  jjjle  J2I  122> 
a  contrary  doctrine  -,  which  juitines  ihe  caution  and  wifdom  • 
of  parliament  in  fecuring  the  obfervance  of  the  rule  by  a 
iegiflative  provifion.     But  the   meaning  of  the  ftatute  has 
often  been  attempted  to  be  ftrained  the  other  way;  and  fuch 
a  conftruction  has  been  argued  for  as  would,  if  it  had  pre- 
vailed, have  made  it  neceflary  to  fet  forth  fpecifically  every 
fa£t  intended  to  be  proved  at  the  trial.     The  true  fenfe  of  Foft.  145. 
the  chufe  is,  that  no  overt  a£t  amounting  to  a  diftinft  inde-  vtShMT'JoS" 
pendent  charge,  though  falling  under  the  fame  head  pf  trea-  5  St-Tr-  2°.  J»  2« 
fon,  (hall  be  admitted  in  evidence,  unlefs  it  be  exprefsly  laid  MS*  T  'cy>  *3* 
in  the  indictment:  but  an  overt  a£l  may  be  given  in  evi-  MS.Bumet,  16. 
dence,  though  it  be  not  exprefsly  laid,  or  not  well  laid  in  the 
indictment,  if  it  amount  to  direct  proof  of  any  overt  acT: 
which  is  well  hid.     Thus  in  the  cafe  of  Rookwocd,  who  Rookw^'« 

ca!e,  4  St.  Tr. 

was  ^7-  6,0.  695, 

696,  7. 
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Ch.  II.  §  57.   was  indited  for  compafling  King  William's  death,  two  of 
"  JEt^ence."     tne  overt  ads  charged  were,  that  he  and  others  met  and  con- 
.  i  i    fulted  upon  the  proper  means  for  way-laying  the  king,  and 

attacking  him  in  his  coach  •,  and  alfo,  that  they  agreed  to 
provide  40  men  for  that  purpofe.  Upon  this  indictment  the 
counfel  for  the  crown  were  allowed  to  give  in  evidence  a  lift 
of  the  names  of  a  fmall  party  who  were  to  join  in  the  at- 
tempt, of  which  the  prifoner  was  to  have  the  command,  with 
his  own  name  at  the  head  of  the  lift,  as  their  commander : 
for  though  this  circumftance  was  not  charged  in  the  indict- 
ment, yet  it  amounted  to  a  direct  proof  of  the  overt  acts 
laid,  vi2.  the  meeting  and  confulting  together  how  to  kill  the 
.  king,  and  their  agreeing  to  provide  40  men  for  that  purpofe. 

And  as  this  fell  under  the  fame  fpecies  of  treafon,  it  was 
M*jor  Lowicfe's   very  proper  evidence.      In  Major  Lowick's  cafe,   upon  the 
caie,  4  St.  Tr.    fame  charge>  the  court  declared,  that  even  if  the  circumftance 
of  providing  40  men  had  not  been  laid  in*  that  indictment, 
the  evidence  would  ftill  have  been  admiflible  ;  for  it  was  a 
direct  proof  of  the  firft  overt  act  laid,  the  meeting  and  con- 
fulting on  the  means  of  killing  the  king.     So  in  the  cafe  of 
layer's  cafe,       Layer,  his  correfponding  with  the  pretender,  though  not  laid 
6St.  Tr.  286, 7.  jn  tne  indictment,  and  though  made  a  fubftantive  treafon  by 
the  ft.  12  &  13  W.  3.  was  admitted  in  evidence;  becaufe  it 
tended  directly  to  prove  one  of  the  overt  acts  laid,  namely, 
his  confpiring  to  depofe  the  king,  and  to  place  the  pretender 
c»fes  of  Deacon   °n  the  throne.     The  like  rule  was  obferved  in  the  cafes  of 
and  sir  John       Deacon  and  Sir  John  Wedderburne,  upon  the  fpecial  com-, 

Wedderburne,  *    ;  x-rir  i>  rii 

Foft.  9. 12.  miffion  in  Surry  m  1740.  In  the  former,  his  counfel  ob- 
jected to  the  receiving  the  evidence  of  one  Craig  a  printer, 
touching  the  prisoner's  obliging  him  to  print  the  pretender's 
manifefto  at  Manchefter,  and  his  publishing  it  there  while 
the  rebel  army  was  in  the  town ;  and  alfo  to  the  reading  of 
the  manifefto  itfelf,  becaufe  it  was  an  overt  act  not  laid  in 
(Ld.c.J.v>:iik  ,  the  indictment:  but  it  was  anfwered  by  the  court,  that  an 
Abney  and  *oi-  overt  a£fc  not  ]ajc|  may  De  given  in  evidence,  if  it  be  a  direct 
proof  of  any  which  »s  laid.  That  one  of  the  o?ert  acts 
laid  being  the  aflembling  and  marching  modo  guerino  in  or- 
der to  depofe  the  king,  and  fet  the  pretender  on  the  throne; 
and  it  being  proved  that  the  prifoner  was  with  the  reft  of 
the  rebel  army  at  Manchefter,  and  appeared  in  a  hoftile 
manner  there  ;  the  fact  of  his  caufmg  to  be  printed  and  pub- 
lifhed  the  pretender's  manifdlo  there  was  ilrong  and  direct 

proof 
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proof  of  his  having  joined  the  army  for  the  purpofe  men-    ch. ,11.  §  5-. 
tioncd  in  the  indictment.     In  Sir  John  Wedderburne's  cafe       &£&&. 
the  proof  offered  was,  that  he  Was  appointed  by  the  preten-  „ 

der's  fon  collector  of  the  exeife,  and  that  he  did  actually 
collect  it  in  feveral  places  where  the  rebel  army  lay,  by  virtue 
of  that  appointment,  for  the  ufe  of  the  rebel  army,  with 
whom  he  was  proved  r<5  have  been  prefent  at  divers  places. 
The  fame  objection  was  urged,  and  the  ftat.  7  W.  3.  parti- 
cularly relied  on,  but  the  court  over-ruled  it  for  the  fame 
reafon  given  in  Deacon's  cafe. 

On  the  other  hand,  if  the  overt  aft  offered  in  evidence  and  Foft.  246. 
not  laid  in  the  indictment  be  no  direct  proof  of  any  of  the  overt  tM3-Sum-7»« 
acts  charged,  but  merely  go  to  ftrengthen  the  evidence  or 
Jufpicion  of  fome  of  thofe  overt  acts  by  a  collateral  circum- 
ftance,fuch  evidence  cannot  be  admitted,  notwithstanding  the 
opinion  of  Lord  Hale  to  the  contrary.     As  in  the  cafe  of  V"gh'.v*«£ 
Captain  Vaughan,  who  was   indicted  for  adhering  to  the  5  S:.  Tr.  22. 
king's  enemies  on  the  high  fcas :   The  overt  act  laid  was 
Lis  cruifing  upon  the   king's  fubjects   in  a  veflel  called  the 
Loyal  Clencarty  ;  and  the  counfcl  for  the  crown  offered  to 
give  in  evidence,  that  he  had  fome  time  before  cut  away  the 
Ciiftom-houfe  barge,  and  had  gone  cruifing  in  that  veflel ; 
but  as  that  was  no  proof  of  his  cruifmg  in  the  Loyal  Clen- 
carty, the  court  rejected  the  evidence. 

The  rule  abovementioned  applies  alfo  as  to  the  manner  in         $  58. 

which  words  or  writings  are  to  be  }aid  in  the  indictment,  ?£"  """""f 

J^Jp^'f"1 "  'aying 
and   proved   in  evidence.     Upon  an  indictment  for  com-  ar.d  frnirg 

pafling  the  king's  death,  in  which  a  treafonable  declaration  of  jJ^T        """* 
the  prifoner  was  alleged  as  an  overt'aCt,  but  was  only   fet  »  MS.  Sum.  86. 
forth  in  fubftance,  it  was  objected  in  arreft  of  judgment, 
that  the  words  of  the  declaration  were  not  fpecificd  ;  but  the 
court  unanimously  held   the  indictment  fufficient.     It  was 
Jaid,  that  the  declaration  contained  incitement,   perfuafions, 
and  promiks  of  reward  to  induce  the  people  to  join  in  re- 
bellion, which  was  an  overt  act  of  the  treafon  charged, 
namely,  the  compafling  the  king's  death;  and  this  being  the 
fubftantial  charge,  it  was  {efficiently  fet  forth.  In  the  cafe*  6f  c«knia"'s  "ft. 
Coieman  and  Lord  Prefton,  the  fubftance  only  and  purport  LotdPreften'j 
of  the  letters  found  upon  him  were  fet  forth.     In  Stalev's  **fe»  *St-  Tr- 

,  '        4H.Su  ey  scife, 

cafe,   the  words  were  fpoken  in  French,  and  the  import  of  2  St.  Tr.  6^. 
them  ftated  in  L^tin.     In  Francia's  cafc,  the  like  rule  v.-as  l*™^-^. 

So  Layer'*  c.rr, 
6  St.  Tr.  333. 
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Ch.n.^S  laid  down,  that  it  is  not  necefTary  to  fet  forth  the  letters 
Indifimw  and  themfelves  of  a  treafonable  correfpondence  :  it  is  fufficient  to 

Evidence.  l 

u  itate  the  iubltance  and  intent  of  them  ;  for.they  are  evidence 

of  the  fecret  compafling  and  imagination  of  the  heart.     In 
Dr.  Drake's  cafe,  Dr.  Drake's  cnfe  it  was  faid  by  Lord  Holt,  that  either  the 
very  words  of  a  libel  might  be  charged;  but  then  the  fmallett. 
(*)  The  van-      variation  which  changed  the  word  was  fatal  (a]  •,  or  the  fub- 
aixce  was  nor  for  ftance  and  effect  of  them  may  be  dated  ;  and  in  that  cafe  if 
the  Fenfe  be  rightly  ftated,  it  is  fufficient.     And  at  the  Corn- 
Chappie's  notes.  wa^  Summer  affizes  in  1735,  Lord  Hardwicke  faid  that  this 
was  law  ;  though  it  was  fafer  to  lay  the  indictment  both 
ways,  viz.  in  one,  count  the  very  words,  in  another  the  fub- 
fhnce  and  fenfe  of  them  only. 

Foft.  21 S.  In  the  inftances  of  Gregg  and  of  Dr.  Henfey,  the  letters 

Cresgt§'^,"f^       refpeclively  fent  by  them  with  intent  to  convey  intelligence 

77.  DnHenfey-s  to  the  enemy  were  flopped  at  the  poft-office.     In  the  cafe  of 

«jfc,iBurr.  642.  tjle  formcrj  who  pleaded  guilty,  the  indictment  charged,  that 

the  letters  were  fent  from   the   place  where  the  venue  was 

laid  into  parts  beyond  the  feas,  to  be  delivered  to  the  enemy. 

The  indictment  in  Dr.  Henfey's  cafe  with  more  propriety 

ftated",  that  the  letters  were  fent  from  the  place  where  the 

venue  was  laid,  to  be  delivered  in  parts  beyond  the  feas  to 

the  enerhy. 

De  la  Motte's  ^n  tne  ca^e  °^  ^e  ^  Motte,  on  fufpicion  of  the  traiterous 

cafe,  O.  B.  July  correfpondence  which  he  was  carrying  on  with  the  French 

j-Si.cor.Bullet  .     . 

and  Heath,  js.  government,  then  at  War  with  this  country,  the  packets  were 
MS.  Gould,  J.  iecretly  opened,  copies  taken  of  their  contents,  and  they  were 
afterwards  fealed  again  and  forwarded  to  their  place  of  delli- 
nation.  Perfons  who  knew  the  prifoner's  hand- writing 
proved  that  the  original  letters  were  written  by  him  ;  and 
the  copies  being  proved  to  have  been  examined  were  admitted 
in  evidence, 

?  59-  If  but  one  of  feveral  overt  acts  be  well  laid  and  proved, 

Sttrflnjage r.tt       |       j     fufficient.     And  if  it  be  laid  with  circumfbmces  not 

ttsi  be  pro-vat. 

i  MS. Sum.  13.  .n'eeefiary  to  conflitute  the  act  high  treafon  they  need  not  be 
i  Hale^tza.  proved,  but  may  be  rejected  as  furplufage.  As  in  the  cafe 
Lowick's.cafe,  of  treafon  in  levying  war  ;  if  the  overt  act  be  an  arraying  in 
Layer's  cafe,  '  an  hoftilc  manner,  and  thereby  killing  divers  of  the  king's 
6St..Tr.  329,  fubjects ;  if  the  arraying  in  an  hoflile  manner  be  proved, 

1  Bumei'sMS.i'6.  that  is  fufficient,  without  proof  of  the'reft.  Or  if.  it  be,  as  in 
•^St^r"'"*  6*  Lpwick's  cafe,  that  A.  and  B.  met  and  propofed  the  king's 

'  Ante,  {,  46. ;    .    .  death, 
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death,  and  the  particular  nieafure  by  which  they  purpofed    Ch.  II.  §  59. 
to  effedl  it  be  not  well  laid,  this  latter  will  not  vitiate  the 
reft.  , 


Neither  is  the  time  or  place  laid  in  an  overt  acl  charged        ^  60. 
in  the  indictment  more  neceffary  to  be  ftridly  proved  in  this  <T'ime  and  flact- 

.          .  ,  ..  .        ,  .          i       i    •  i   i     r  i        Charnock'scafe, 

than  in  any  other  cafe,  provided  a  time  be  laid  before  the  4  St.  Tr.  570. 

finding  of  the  bill,  and  a  place  be  laid  within  the  county.  Towniey's  cale, 

In  Mr.  Townly's  cafe  it  was  ftrongly  prefled  as  an  objection  Ante,  f!  57. 

under  the  claufe  in  the  flat,  of  Wiliiam,  above  referred  to,  ^3Inl*-23~- 

I  Hale,  361. 

that  all  the  overt  ads  proved  were  fubfequent  to  the  time  aHaie,  179.291. 
laid  in  the  record.  But  all  the  court  were  clearly  fatis6ed  j^'  Burner-no'* 
that  fuch  ftridnefs  was  not  neceflary,  but  that  it  was  fuffi-  cafe,  Dom.  Proc, 

,  c,  cSt.  Tr.  60;. 

cient,  as  at  common  law,  to  prove   the  overt  aas  on  any  7 
day  before  the  finding  of  the  bill.     The  fame  was  ruled  on. 
Lord  Balmerino's  trial  in  the  Houfe  of  Lords,  by  the  advice 
of  all  the  Judges. 

I  have  before  had  occnfion   to  treat  of  the  place  where         f  $lf 
treafons,  committed  both  abroad  and  at  home,  (hall  be  tried,  PrKjofcv<rt     , 
and  how  the  law  Hands  in  that  refped.     But  in  all  cafes  of  ^/*/J. 
treafon  within  the  realm,  fome  overt  ad  muft  be  proved  in  Ants,  f.  40  4^. 
the  county  where  the  indictment  is  laid  and  the  trial  had,  *  (  *  f  ' 
according  to  the  courfe  of  the  common  law.     But,  as  in  the  z  MS.S»uo.v8<^ 
cafe  of  comparing  the  king's  death,   any  acl  done  towards 
the  accompltmrnent  of  that  obj  <fl  within  the  county  is  fuf- 
ficient.    Lord  Prefton  and  two  other  gentlemen  had  procured 
a  veflel  to  tranfport  them  to  France,  but  were  (lopped  be- 
fore they  got  out  of  the  river  ;  r.nd  their  papers  were  feized. 
Amongil  thofc  papers  was  found  a  fcheme,  intended  to  be 
laid  before  the  French  government,  for  invading  the  king- 
dom.    Lord  Prefton  infifted  that  no  overt  acl  was  proved  Lrf.  Preflo»*« 
upon  him  in  Middlefcx    where  all  the  overt  ads  were  laid;  cafe>  tSt<  Tr* 

4-4-T>   o« 

for  he  was  taken  with   the  papers  in  the  county  of  Kent.  f«fcFfft.  1,6. 
But  the  court  told  the  jury,  that  if  they  believed  that  he  had  Ame>  f>  9" 
an  intention  of  going  to  France  withthofe  papers,  for  the 
purpofe   charged    i:i    the    indiclment,   his   taking  boat   in  4  MS 


Middkfex,  in  order  to  go  on  board  the  veflel,  was  a  fuffi-  Sir  H-  Va«e'» 

"»    •          i  r  r       r  Caff,  Kel.  14,  I  <. 

cient  overt  att  in  tliat  county.     l>ut  after  proof  of  an  overt  parkin  s  c.iiv, " 
ad  in  the  county  in  which  the  treafon  is  laid,  evidence  may  *St- ' ir-639>H» 

...  ;     per  Hoit,  C.  J. 

be  given  of  any  other  overt  ads  of  the  fame  fpecits  of  trea-  Layer's  tafe, 
fbu  iu  ether  counties.     In  this  fenfc  the  paiT.ige  in  Kelvng  . f1",1,'  ' 
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Ch.  II.  §61. 

lnd\£lmtnt  and 


Vidt  poft.  f.  65. 

z  MS.  SumS, 


rrmft  be  underftood,  where  it  is  faid  to  have  been  refolved  in 
Sir  H.  Vane's  cafe,  that  the  treafon  laid  in  the  indictment 
being  the  compaffing  the  king's  death,  which  was  in  the 
county  of  Middlefex,  and  the  levying  war  being  hid  only  a* 
one  of  the  overt  aflt;  though  it  were  laid  to  be  in  Middlefex, 
yet  a  war  levied  by  the  prifoner  in  Surry  might  be  given  ia 
evidence  ;  for  not  being  laid  as  the  treafon,  it  is  a  tranfitory 
thing  which  may  be  proved  in  another  county  :  otherwife,  if 
the  indictment  had  been  for  levying  war  as  a  fubltamive 
treafon. 

But  further,  it  is  obfervable  that  Kelyng  appears  to  con- 
fine the  rule  for  admitting  in  evidence  other  overt  a&s  of 
the  fame  treafon  in  other  counties  (after  proof  of  an  overt 
act  in  the  county  where  the  offence  is  laid)  to  the  cafe  of 
compaffing  the  king's  death  ;  and  it  is  faid  that  treafon  in 
levying  war  is  local.  But  qucere  whether  this  diftinctioq 
can  be  right.  The  cafe  in  Kel.  15.  and  the  cafe  of  the  Earl 
of  Effex  were  indictments  for  compa Hi ng  the  king's  death, 
and  the  levying  war  was  laid  as  an  overt  act.  And  where 
is  the  difference,  in  point  of  reafon  or  principle,  whether  the 
levying  war  be  charged  as  the  treafon  indicted,  with  overt 
a£ts  laid  of  that  fact,  or  whether  the  fame  facts  be  charged 
as  overt  acts- of  another  branch  of  treafon  ?  In  the  cafe  of 
Damaree,  Purchafe,  and  Willes,  for  high  treafon  in  con- 
ftructirc  levying  of  war,  evidence  was  given  of  houfes  pulled 
down  in  London  as  well  as  in  Middlefex,  where  the  prir 
fonerswere  indicted.  In  the  profecutions  for  the  rebellions 
in  1745  and  1746  evidence  was  given  of  the  march  of  the 
rebels,  and  of  the  part  the  prifoners  bore  in  the  rebellion  in 
every  county  through  which  they  paffed  ;  and  yet  thefe  were 
Cafes  of  indictments  for  levying  war  ;  but  then  fome  overt 
acts  were  proved  in  the  county  laid  in  the  indictment.  In 
Chacon's  cafe  in  particular,  evidence  was  permitted  to  be 
given  of  overt  acts  done  in  other  counties,  though  all  the 
overt  acts  were  laid  to  be  done  in  Cumberland  ;  an  overt 
act  being  firft  proved  in  that  county, 

5^2.  As  all  accomplices  in  treafon  are  principals,  as  much  as 

Ac.omf.iiM  thofe  who  do  the  act,  there  is  nothing  to  remark  of  different 
t* It ttotrtd.™  between  them  in  refpcct  of  the  indictment:  and  I  hav<, 
A.-UC,  f.  35. 37.  before  confidered  what  evidence  is  neceflary  or  fufficient  to 

3  connect 


St.  Tr. 
Sec. 


Deacon's  cafe, 
J746.    Foil.  8. 
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connect  them  altogether,-  io  .r.s  to  L  ,.i  or  tfteir  fg-  ^£t*- 

.    3  lerfriiwrtlW 

fpea-ye  acts  agamft  each  other.  jw 

B.ut  an  indi^tnieot  againft  a  receiver  of 


muft  chvge  him  imperially  wi  :  ^  Haie.z  14.238. 

i^ier's  cafe, 

.generally,  dnt  .he  did  tne  thai.?  ;   ivjucja  i  .-  D>.  z96. 

of  one  who.is.a  p.rocurer,.cooiil"-rllor,  or  *°*-  345- 

riiuC)  i>  35* 


It  is  an  efienttal  requifite  on  the  trial  of  this  otrenc?,  that 

-  -  _.     v 

the  treafon  charged  in  the  indictment  fhould'be  proved  by  W**&*ktff*ry 

-  -       tofupttrt  tbc  In~ 

two  witneffes.     This  (lands  on  feveral  .acts  of  parliament,  d\a*nnt. 
which  I  will  firft  fct  forth,  and  then  notice  the  conftruction 
which  has  been  made  upon  them. 

The  flat,  i  Ed.  6.  c.  r2.  f.  22.  enacts,  "  that  no  perfon  iEd.  6.c  ia. 
fliall  be  indicted,  arraigned,  condemned,  or  convicted  for  fl  "• 
any  treafoo,  petty  treafon,  or  mifprifion  of  treafon,  unlefs 
be  be  accufed  by  two  fufficlent  and  lawful  witneffes,  or  fhall 
willingly  without  violence  confefs  the  fame." 

The  flat.  5  &  6  Ed.  6.  c.  n.  f.  12.  enacts,  "that  no  $&6Ed.  6. 
perfon  fhall  be  indicted,  arraigned,  condemned,  convicted,  \^\  H^C. 
or  attainted  for  any  treafons  that  then  were  or  after  fhoiild  -95  7- 
be,  unlefs  thereof  accufed  by  two  lawful  accufers  (i.  e.  wit- 
aeffes) ;  which  faid  accufers  at  the  time  of  the  arraignment 
of  the  party  accufed,  if  they,  be  then  living,  fhall  be  brought 
in  perfon  before  the  accufed  to  prove  him  guilty  of  the  trea- 
fons or  offences  contained  in  the  indictment,  unlefs  the  faid 
party  arraigned  fhall  willingly  without  violence  confe-fs  the 
fame." 

Then  by  the  ftat.  i  &  2  Ph.  &  Mary,  c.  io.  it  is  enatted,  x  &.*Ph.  &-r,f, 
**  that  all  trials  for  any  treafon  fhall  be  had  and  ufed  only  c<  I0- 
according  to  the  due  order  and  courfe  of  the  common  law." 
And  by  another  (latute   of  the  fame  feffion  it  is  enacted,  c-n-f-  3- 


" 


that  every  perfon  who  fhall  be  accufed  or  irnpeaehed'of 


any  of  the  offences  contained  therein  (o),  or  of  any  other    ^    .e.  oeree 
offence  concerning  the  impairing,  counterfeiting,  or  forging  rei»t:n£  to  :"= 
of  any  coin  current  within  this  realm,  fhall;  and  may  be  in- 
<licle*l,  arraigned,  tried,  convicled,  or  attainted  by  fuch  like 
evidence,  and  in  fuch  manner  and  form,  as  hath  been  ufed 
and  accuftomed  within  the  realm  before-  the  i  E'J.  6." 

Laftly,  the  7  W.  3.  c,  3.  ena£ls,  "  that  no  perfon  what*  7  w 
V£T  fhall.be  indicted,  tried,  or  attainted  -of  high  treak>r>j.  l'2'  4> 

(futh 
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Ch.  n.  §  63.  (fuch  as  have  already  been  dated,)  or  of  mifprifion  of  ftrch 
treafon,  but  by  and  upon  the  oaths  and  teftimony  of  "two 
-lawful  witnefles,  either  both  of  them  to  the  fame  overt  aft, 
13.  or  one  of  them  to  one,  and  the  other  of  them  to  another 
overt  aft  of  the  fame  treafon j  unlefs  the  party  indifted  and 
arraigned  or  tried  fliall  willingly  without  violence  in  open 
court  confefs  the  fame  ;  or  fhall  (land  mute,  or  refufe  to 
plead;  or  in  cafes  of  high  treafon  fhall  peremptorily  challenge 
above  35."  And  it  ftmhef  enafts  and  declares,  "  that  if 
two  or  more  difcinft  treafons  of  divers  heads  or  kinds  fhall 
be  alleged  in  one  bill  of  indiftment,  one  witnefs  produced  to* 
prove  one  of  the  faid  treafons,  and  another  witnefs  to  ano- 
ther of  the  faid  treafons,  fhall  not  be  deemed  to  be  two  wit- 
nefTes  to  the  fame  treafon  within  the  meaning  of  the  aft." 
f  6  There  is  alfo  a  provifo,  "  that  any  perfon  being  indifted 
as  aforefaid  for  any  of  the  faid  treafons-  or  mifprifions  may 
be  outlawed,  and  thereby  attainted  ;  and  in  cafes  of  the  high 
treafons  aforefaid,  where  by  the  law  after  fuch  outlawry  the 
party  outlawed  may  come  in  and  be  tried,  he  fliall  upon  fuch 
trial  have  the  benefit  of  this  aft." 

^  6^  The  firft  point  to  be  noted  upon  thefe  afts  is  the  neceffity 

fim  ivitnejfes  to  of  two  witnefles  to  prove  the  treafon  ;  which  extends  as  well 
and  before  w'bom.  to  the  finding  of  the  bill  of  indiftment  by  the  grand  jury  aa 
to  the'  trial  itfelf  in  open  court  ;  not  only  as  in  law  an 


I  Hale,  agi>— 

^oo.  fon  they  ftand  on  the  fame  footing,  but  by  the  very  words  of 

Toft.  23z,  pfe.ffo.n 


Foft  2133,  &c.         At  common  law,  one  witnefs'was  fufficient  in  cafe 
^MS.S«m.64,5.   fon:ag  weu  as  on  ar|y  ot]ier  capital  charge.    The  flat.  1  1 

i  Hale,  298.  316.  c.  12.  fir  ft  required  that  in  cafes  of  treafon  there  flrouJd  be 

I"^62lnft.26.   two  Witnefles.    -This  was  followed  by  the  flat.  5  &  €  Ed.  6.' 

c.  1  1.  to  the  fame  purpofe.     Little  regard  however  was  hnd1 

to  thefe  ftatutes  in  the  times  next  fucceeding  tlie  pafling  of 

them,  upon  an  idea  entertained  and  afted  upon  by  fome,  that 

they  were  repealed  by  the  flat,  i  &2Th.  &  M.  c.  10.  which 

reftored  the  common  law  trial  to  all  treafons.     But  it  has 

been  long  fettled,  that  the  true  objeft  and  operation  of'this 

laft  aft,  which  was  intended  for  the  benefit  of  the-fubjtc"tj 

.  and  not  to  deprive  him  of  any  "advantage  which  he  then  en* 

(Vidt'\  St.  Tr.     joyed,  was  not  to  repeal  the  above  ftatutes  of  Ed.  (5.,  but  m 

56.  41  5  64-S-       reftore  the  common  law  right  of  tri.il  in  the  proper  County, 

and  the  peremptory  challenge'  of  35,  which  had"betn  rn^ 

r  ,  trcnchetl 

r 
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trenched  Upon  by  feveral  ad"ls  in  the  reign  of  Henry  the  8th.    Cb.jH 
In  this  refped  therefore  the  acl  of  7  W.  3.  is  only  confirm- 
atory of  the  law  as  it  flood  before. 


The  llatutes  of  Ed.  6.  I  have  already  obferved  extended  to  [•}*"•*• c<  *• 
all  treafons  ;  but  the  flat,  t  &  2  Ph.  &  M.  c.  1 1.  by  an  ex-  &'e.  2j'.j ' 
prefs  provifion  excepts  perfons  accufed  of  any  of  the  offences 
contained  therein,  cr  of  any  other  offence  concerning  "  the 
impairing,  counterfeiting,  or  forging  of  any  coin  current 
within  the  realm."     It  was  agreed  by  all  the  Judges,  that  this  T.  j<nws,  15*. 
ad  extends  to  all  offences  touching  the  impairing  the  coin,  £%££*** 
which  (hall  be  made  treaibn  afterwards;  and  therefore  it  was  Holt  c.  J. 
agreed,  that  one  witnefs  wasfufficient  in  clipping  as  well  as  ^'^fl^offtnt 
counterfeiting  the  coin  ;  though  it  appears  that  the  opinion  crs:e.«me:p:ha 
and  practice  had  once  been  otherwife  in  the  cafe  of  clipping.  ","'s '  ' 
The  (lit.  7  W.  3.,   which  only  extends  to  treafons  working  Anre,  ?.  To6,  -. 
corruption  of  blood,  does  alfo  exprefsly  exclude  the  counter-  ^ 
feiting  of  the  king's  coin,  great  feal,  privy  feal,  fi^n  manual,  ixaeh,  3<;'. 
and  privy  fignet:  all  thefc  may  be  indicled  and  tried  in  fuch      **»" 
manner,  and  by  fuch  evidence,  as  before  thefe  feveral  a&s 
were  made.     The  fame   provifion  is  continued  by  the  ftat. 
8  &  9  W.  3.  c.  26.  f.  /.  and  6  Geo.  3.  c.  53.  f.  3. 

It  alfo  appears  to  be  the  intent  of  the  flat.  40  Geo.  3. 
c.  93.  that  where  the  overt  a£l  of  treafon  alleged  ihall  be  the 
aflaffination  or  killing  of  the  king,  or  any  direct  attempt 
»gain(l  his  life,  or  againft  his  perfon  whereby  his  life  may  be 
endangered,  or  his  perfon  may  fuffcr  bodily  harm,  proof  by 
one  witnefs  (hall  be  fufficicnt  ;  becauft:  it  enacts,  that  the 
pirty  may  be  "  indicVed  and  tried  in  every  refpetl  and  upon 
the  like  evidence,  as  if  he  flood  charged  with  murder." 
And  yet  the  itatute  proceeds  to  negative  fpechlly,  that  any 
of  the  provifions  in  the  ads  of  the  7  \V.  3.  and  7  Ann., 
Couching  the  trial  of  treafons,  fhould  extend  to  the  cafes 
above  mentioned;  whereas  it  appears  that  the  necedity  of 
two  witnelTes  in  cafrs  of  treafon  Hands  upon  other  acls  be- 
Cdes  the  two  fpecifically  referred  to. 

It  was  fully  eflablifhed  by  the  opinion  of  all  the  Judges  on  § 
the  trial  of  Lord  Stafford,  as  it  fecms  to  have  been  before  *^< 
underftood  in  the  cafe  of  the  regicides,  that  one  witnefs  to  Caie  of  the 

n  L  i  ~\      r     t       /•  gitides,  Kel.  o. 

one  overt  act,  and  another  to  another  overt  ace  of  the  fame  lA)rd  Stafford's 
fpecies  of  treafon,  were  two  fufficient  witncfies  within  the  fta-  «*fe»  '> St-  ^r- 
tutes  of  Edward  6.     From  that  time  the  rule  has  prevailed-  407.  ML  135. 
The  ftat.  7  W.  3.  does  not  require  that  each  overt  ad  fhall  |37-  6J6H£ot- 

r«'s  MS.  ij.     Parkvn'i  cafe,  4  St.Tr.  648.    Anse,  /.  57. 
K*  be 
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Ch.  ii.  §  6;.     be  proved  by  two  witneffcs,  but  only  that  the  treafon  (hall  be 

Wanlffes.        f°  proved.     And,  by  the  exprefs  dire&ion  of  that  flatutc, 

•-    .      '  •-    either  two  witnefies  to  the  fame  overt  act,  or  one  witncfs  to 

one  and  another  witnefs  to  another  overt   aft  of  the  fame 

treafon,  that  is  of  the  fame  fpecies  of  treafon,  are  fufficient, 

But,  if  feveral  overt  ads  be  proved  by  different  witneffcs 

fingly,  fuch  overt  acts  muft  relate  to  the  fame  kind  of  trea- 

fon, otherwife  it  is  irifufficient  by  the  exprefs  provifion  of  the 

Ante,  f.  64.        ftatute  7  W.  3.  c.  3.  which  in  this  refpect  is  only  declaratory 

of  what  was  the  known  rule  of  law  before. 

Oven  aSs  in  d\f-  In  Deacon's  cafe  in  1746,  it  was  exprefsly  ruled  by  Abney 
Ante,f.6i.  an^  Eofter  Juftices,  that  after  proof  of  fome  overt  act  charged 
a  MS.  Sum.  485.  within  the  county  in  which  the  indictment  is  laid,  evidence 

Deacon  s  cafe,  .         .  ' 

*oft.  9,  10.        may  be  given  of  other  acts  of  treafon  tending  to  prove  the 

^a>a^.'rs      overt  acts  laid,  though  done  in  a  foreign  county.     And  evi- 

£j9,  640.  dence  of  that  fort  was  given  in  almoit  all  the  trials  for  high 

treafon  at  the  fame  period.     The  like  was  done  in  mod  of 

Layer's  cafe,        the  trials  after  the  rebellion  in  1715-     But  further,  if  one 

St<    'z314'      overt  act  be  proved  by  one  witnefs  in  the  county  in  which 

z  MS.  Sum.  485.  the  trial  is  had,  which  gives  the  grand  jury  jurifdidtion  to 

inquire,  another  overt  act  of  the  fame  fptcies  of  treafon 

proved  by  another  witnefs  in  a  different  county  will  make 

two  witnelfes  within  the  flat.  7  W.  3.     This  was  exprefsly 

Rex  v.  Jellias,     ruled  in  the  cafe  of  Layer  :  and  was  fo  adjudged  at  York  by 

Burners',  I4  '  Ld.  C.  B.  Parker  and  the  Judges  Burnet,  Clarke,  and  Denni- 

fon  in  the  cafe  of  Jellias  in  1746.    Ld.  C.  J.  North  laid  down 

Gavan'scafe,  the  fame  doctrine  in  Gavan's  cafe  before  the  flat,  of  King 
a  St.  Tr.  873.  ,ir.,,. 

William. 


Collateral  fafti.        jjut  tilOUgh  the  treafon  itfelf  muft   be  proved   by  two 

loft.  240,  2.  ' 

i  MS.  Sum.  66.    witnefTes  in  the  manner  above  fpecified  ;  yet  a  collateral  fact, 
JstUeTar!>S8?f&  not  tending  to  tne  proof  of  the  overt  acts,   may  be  proved 
Saik.  634.          by  one  witnefs  only.     As  in  the  cafe  of  Captain  Vaughan, 
•where  the  prifoner  having  called  witnefies  to  prove  that  he 
was  born   in   France,  the  counfel   for  the  crown  produced 
witneffes  to  prove  that   he  was  born   in  Ireland  ;   and  the 
prifoner  infifting  that  there  was  but  one  credible  witnels  to 
that    fact,  Lord  Holt  faid  that  one  witnefs  was  fuflkient  ; 
for  the  ftatute  of  William  relates  only  to  the  proof  of  the 
treafon,  and  the  overt  acts  of  that  treafon  ;  and  the  ftatutcs 
of  Edward  6.  are  confined  to  the  evidence  for  proving  the 
!•!-<  v.  Smtth,     prifoner  guilty  of  the  oficuce  ;  which  muft  alfo  be  under!; 
.^-fiot",  of  the  overt  afls.1    The  fame  doftrine  was  holden  in   (he 
7  Ann.  '  cafe    of  Smith,    upon  an  indictment  for  adhering  to  the 
queen's  enemies  on  the  hi^h  fcas.     lie  made   alienage   Ms 


June,  7  A 
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defence;    and  his  confefiion,  that  he  was  an  Engliftiman   ch.  li.  §65. 

T»  Jnalfimtat. 

born,  was  holden  admiffible  by  the  judges  Trevor,  Powell, 

Powis,  Tracy,  and  Bury ;    though  his  counfel  infifted  on  • 

the  a6l  of  the  7  W.  3.,  which  the  court  faid  was  intended 

to  prevent  a  confefiion  being  conclufive  evidence  of  the  very 

overt  acl,  but  not  to  take  away  that  fort  «f  evidence  of 

collateral  matters. 

:    :T       -..- 

rwanfce  Confejfion. 

The  flat.  7  Vvr.  3.  requiring  two  witneflTes  to  prove  the  trea-         §  66. 
fon  has  this  exception,   "  unlefs  the  prifoner  (hall  willingly  lRf^^"6g. 
and  without  violence,  in  open  court,  confefs  the  fame."   The  Fo;t.  a  40,  in. 
ftatur.es  of  Edward  6.  make  the  fame  fort  of  exception,  but 
with  this  difference,  that  the  words  "  in  open  court,"  are  in 
thofe  ftatutes  omitted  ;  as  well  a's  fome  further  variation  in 
the  wording  of  the  latter  act  c/f  Edward  6.,  which  I  flu  11 
prefently  have  occafion  to  remark.     It  appears  that  till  the  Vide  the  cafe  Of 
cafe  of  Francia  in  1716,  the  conftruction  upon  the  ftatutes  ,£&?  -jHafcu'** 
of  Edward  6.  had  been,  that  to  warrant  a  conviction  it  was  304..  Kei.  18,19. 
not  neceflary  that  the  confefiion  (hould  be  made  in  court, 
but  it  was  fufficient  if  it  were  made  before  any  magiftrate  or 
perfon  having  authority,  as  a  privy  counfclior,  to  t?.ke  fuch 
examination  ;  and  were  afterwards  proved  at  the  trial  by 
two  witnefles,  without  any  further  proof  of  the  overt  acts. 
Lord  Coke  indeed  feems  to  conGder  that  the  exception  is  •?  Inft.  25. 
confined  to  an  examination  out   of  court,  upon  the  con-  *****«*•  M*« 
ftrucYion  of  the  words  "  ivitkcut  violence"  as  meaning  with- 
out any  torture;  and  therefore,  fays  he,    by   "  confeiTioa 
without  violence"  is  not  meant  of  a  confeffion  before  the 
judge  ;  for  he  is  never  prefent  at  any  torture ;  neither  upon 
the  prifoner's  arraignment  was  ever  any  torture   offered. 
This  appears  to  be  a  very  extraordinary  conftrutlion  ;  more 
efpecially  as  it  is  directly  repugnant  to  the  exprefs  words  of 
the  auxiliary  flat,  of  5  &  6  Ed.  6.  which  are,   that  the  two 
witnefles  (hall,  "  at  the  time  of  the  arraignment  of  the  party 
accuftd,"  be  brought  before  him  to  prove  the  treafon,  "  un- 
lefs the  faid  party  arraigned  (hall  willingly  without  violence 
confefs  the  fame."     If  indeed  no  other  violence  than  the 
rack  (the  ufe  of  which  was  very  unfrequent  and  always  ille- 
gal) had  ever  been  made  ufe  of  to  draw  confeffions  from  pri- 
foners,  there  might  be  lefs  reafon  for  doubting  this  conftruc- 

K  2  tion 
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Ch.  II.  §  66.   tion  of  the  aft,  though  the  latter  words  would  ftill  be  repug- 
'      nant  to  fuch  a  conftrudion  :  but  when  we  find  fo  late  as  in 


-'  •  .>    14  Car.  2.  the  advice  of  all  the  judges,  which  I  prefume  was 

Tong's  cafe,        found  neceflary  to  be  given,  that  no  promlfe  fhould  be  made, 
*vd»  i  7  V  ^  **•  7  •  ;•   t  i  •       /T*       •          f      i          1*1 

or  arty  threatmngf  ufed,  to  the  "wittiej/es,  in  cale  they  did  not 

Q\\Q  full  evidence  ngainfl  the  prifoners,  we  need  not  be  fur- 
prized  at  the  care  of  the  l^giflature  at  all  times  both  before 
and  fince  to  hinder  any  undue  advantage  being  taken  of  the 
fituation  of  a  prifoner  fo  wring  a  confeflion  from  him  ;  of 
which  I  fear  the  hiftory  of  former  times  can  furnifh  but  too 
many  examples.  The  fame  words  are  to  be  found  in  the 
ftatute  of  William,  where  it  cannot  be  fuppofed  that  the  legif- 
lature  could  allude  to  the  torture.  If  the  matter  had  under- 
gone no  further  difcuflion,  I  fhould  have  had  but  little  hefi- 
tation  in  collecting  the  fenfe  of  the  legiflature  in  thefe  feveral 
acts  of  parliament.  The  words  of  the  flat,  i  Ed.  6.  might 
beget  fome  doubt  from  their  generality,  in  what  manner  the 
confefiion  intended  to  be  excepted  was  to  be  made,  and  by 
what  proof  it  was  to  be  fuftained.  This  -was  meant  to  be 
cleared  up  by  the  flat.  5  &  6  Ed.  6.  which  followed  fo  clofe 
upon  it,  and  which  /eems  to  me  to  have  defined  what  confef- 
.fion  was  intended  to  be  excepted  ;  namely,  a  confeflion  at  the 
time  of  the  arraignment  by  the  faid  party  arraigned  (a].  Was  it 
then  intended  to  exclude  evidence  of  any  other  confeflion  ? 
In  my  apprebenfion,  neither  the  words  nor  the  obvious  mean- 
ing of  thefe  ads  have  any  fuch  tendency.  For  the  rule,  out 
of  which  the  exception  is  taktn,  is  the  necefilty  of  proving 
the  treafon  by  two  witnefles  :  the  thing  excepted  is  a  con- 
feflion ;  which  confeflion  therefore  was  not  required  to  be 
proved  by  two  witnefies.  No  fort  of  confeflion  could,  con- 
fidently with  the  principle  of  thofe  a&s,  be  fo  intended  to  be 
excepted,  but  a  confeflion,  as  the  ftatute  of  William  in  plain 
terms  expreffes  it,  a  confeflion  in  open  court,  fuch  as  required 
no  proof  by  witnefles  ;  which  I  conceive  was  exprefled  as 
plainly  before  by  the  flat,  of  the  5  .&  6  Ed.  6.  All  other 
proof  then  of  the  treafon  was  required  to  be  confirmed  by 
two  witnefles,  except  a  proof  in  open  court  by  the  confeflion 

Vide  \  Hale,  31.:.       («)  So  the  ftat.  i  &  2  Ph.  &  M.  c.  10.  f.  9.  required  that  at  leaft  two  witnefles 

examined  to  any  treafons  in  that  aft  /hall  be  brought  forth  Ixfore  the  party  ar- 

>  raigneJ,  if  he  require  the  fame,  and  fjy  openly  in  his  hearing  what  they  can  fay 

againft  him  concerning  the  treafons  in  the  indiclment,  unlcfs  the  pariy  arraigr.tl 

lull  ivi'.l.ngly  conffji  the  fame  u^n  bis  ana  gnmcni. 

Of 
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of  the  party;  which  of  itfelf  was  fufficient  to  warrant  his     Ch.li.  §66. 

*  .  '~tnt» 

conviction  and  attainder.     There  are  no  negative  words  m 
any  of  the  ftitutes,  declaring  that  no  evidence  of  any  other  • 

confeffion  (hall  be  received  ;  but  all  other  proof  of  the  treafon,  y.&t  JC-L 
including  a  confeffion  out  of  open  court,  mutt  be  made  by 
two  witnefles.  The  queftion  then  is  fimply  tbis^  Whether 
evidence  of  the  confeffion  of  the  prifoner  of  any  fad  be  or 
be  not  legal  proof  of  the  fruth  and  exiftence  of  fuch  fa£t  ? 
which  I  prefume  cannot  be  denied.  I  am  aware  that  the 
above  reafoning  carries  the  admiffion  of  this  fort  of  evidence 
beyond  the  rule  which  I  before  alluded  to;  and  that  it  lets  Ante.  p.  i 
in  as  well  evidence  of  confcffion  at  any  time,  or  upon  any 
occafion,  as  confefli  m  upon  an  examination  before  a  magi- 
ftrate  or  other  perfon  having  authority  to  take  fuch  examin- 
ation. I  flop  not  to  inquire  what  degree  of  weight  is  due  to 
bare  evidence  of  a  confeffion  out  of  court,  unfupported  by 
any  other  proof  of  the  fact ;  for  thit  is  foreign  to  the  prefer.t 
•inquiry:  but  1  fee  nothing  upon  the  face  of  thefe  acis  of  par- 
Jiament  to  warrant  the  diftin£Uon  aimed  at.  I  fubmit  the 
above  reafons  with  great  deference  to  better  judgments.  But 
the  conclufion  which  I  have  drawn  has  higher  authority  to 
fupport  it:  for  at  a  conference  of  the  judges,  preparatory  to  Fra 
the  trial  of  Francis  Frjncia  in  1710,  it  was  agreed  that  the  J^"**'^ 
confeffion,  which  the  ftatutes  of  Edward  6.  intended  to  ex-  net's  ,!S.  accord. 

-   _  ,  .  ,     ,        This  cafe  i»  alto 

cept,  was  only   a  confeffion  upon  the  arraignment  of  the  aiMed  to  ;n 
party,  which  amounts  to  a  conviction :  and  that  the  defign  Fo.^24'  but  the 

r        ; '  °       refoiutioo  t  .ere 

of  thofe  acts  was  merely  to  prevent  any  other  confcluon  from  is  not  fo  fUi.y  re- 
operating  as  a  conclufive  and  abfolute  conviclion  :  but  that  in  ^j^j^  ia  tbe 
all  cafes  the  confeffion  of  a  criminal  may  be  given  in  evidence 
againft  him ;  and  that  in  cafes  of  treafon,  if  fuch  confeffion 
be  proved  by  two  witnefles,  it  is  proper  evidence  to  be  left  to 

(a)  The  rer-rt  of  this  c-.fe  in  the  MS.  of  Mr.  Janice  B -or  net  is  in  thefe  words: 
It  was  rcfoived  by  the  judges  that  though  a  confe.Tion  bef-fe  a  magi^rate  does 
not  taks  away  the  necefficy  of  t*o  wiir.effes,  as  it  aid  by  the  5  &  6  of  Ed.  €. 
c.  ii.;  yet  the  ftit.  of  7  W.  ;.  c.  3.  whith  requires  two  witneffes  [unleft 
their  be  a  conf-iTion,  which  amounts  ro  a  convidi.n,  as  a  cor.felfion  in  npea 
court  do."]  has  r,  :  nator;  of  evidence.  That  therefore  a  witnefs 

to  a  c  i  s  a  maghtrate,  or  a  witnefs  to  a  confeiFion  ia  converUti  in, 

-.  xh  thele  a£t-:.      And   if  two  fuch  witrtcfies  are  produced, 
anJ   he  £\zni  and  petty  jury  beueve  them,  they  are  two  fudktcnt  witn^fles   •» 
r  ihe  overt  afts  conJefisd  to  two  fuch  witneiTes.'' 
Francia'=  c<t  ?,    J7i9,   Ms.    Recoit.     "  To  tr  i:  he  add^,  that  the  cafe  of  Rer 
7.  Ber.vick,   a;  t..  ,;.  Margaret's,  South* ark,  Augid   1746>   **» 

ci.*' 

K  3  a  jury. 
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ch.  II.  §66.    ajury(rt).     By  this  confirmation  the  ftatute  of  William  has 
Confeffhu^      not  added  any  new  reftriction  with  refpe£l  to  confeflions, 
r-  -  than  was  before  implied  in  the  ftatutes  of  Edward  6. ;  and 

i  MS.  Sum.  67   confequently  if  confeffions  out  of  court  might  under  thofe 
ftatutes  be  given  in  evidence,  if  proved  by  two  witnefles,  the 
fame  kind  of  evidence  is  admiflible  now.     But  from  Mr. 
Juftice  Fofter's  manner  of  ftating  the  opinion  of  the  judges 
above  referred  to,  andobferving  upon  it,  we  may  collect  that 
he  was  not  well  fatisfied  with  it.     He  fays,  that  no  regard 
was  paid  to  the  former  authorities :  and  he  alfo  adverts  to 
Ante,  f.  65.        the  cafe  of  Smith  before  mentioned  ;  and  to  that  of  Willis, 
S^t'.Tr"?!      where  it  was  admitted  on  the  part  of  the  profecution,  that  a 
262, 3.  confefiion  out  of  court,  though  admiflible  in  evidence,  was  not 

of  itfelf  fuflicient  to  ground  a  coriviclion  :  and  where  Ward, 
C.  B,  afterwards  faid,  that  there  muft  be  two  witnefles  to 
the  treafon  notwithstanding  a  confeflion.  Upon  the  whole 
it  feems  to  have  been  the  inclination  of  Mr.  Juftice  Fofter's 
own  opinion,  that  a  confeflion  out  of  court  would  not  war- 
rant a  conviction  fince  the  ftatute  of  W.  3. ;  that  that  ftatute, 
by  the  infertion  of  the  words  "  in  epen  court,"  was  intended 
to  carry  the  neceflity  of  two  vvitnefies  to  the  overt  a£ls  a  ftep 
further  than  the  ftatutes  of  Edward  6.  were  at  lirft  conftrned 
to^have  carried  it  ;  and  that  the  intention  of  the  legiflature 
was  to  require  two  witnefles  to  the  overt  a£ls  themfelves  in 
all  cafes,  except  where  the  prifoner  confefled  the  treafon 
upon  his  arraignment  in  open  court  j  and  therefore  that  by 
that  ftatute  no  other  confeflion,  though  proved  by  two  wit- 
nefles, was  fuflicient  to  convict  the  prifoner  :  the  exception 
extending  to  a  virtual  exclufion  of  all  other  evidence  of  con- 
feflion, as  a  fuflicient  ground  at  leaft  for  conviction  in  itfelf. 
But  the  lule  was  certainly  laid  down  othcrwife  in  Francia's 
cafe  before  mentioned.  And  at  a  meeting  of  the  judges 
An^e,  p.  113.  upon  Greg's  cafe,  which  is  cited  in  that  of  Francia,  Holt, 
Grfg'scafc,  C.  T«  and  the  judges  Powell,  Powis,  Smith,  Dormer,  and 

i  MS. Supra,  69.  -  ,  '     '•    •  11  •  r  •>  e   rr 

MS.Tracy,262.  Bury  were  clearly  of  opinion,  that  the  prifoner  s  contedion, 
though  not  made  in  court,  might  be  given  in  evidence  within 

^  of  Price,  B.  the  ftat.  7  W.  3.  Trevor  was  of  a  contrary  opinion  j  Tracy 
doubted  ;  and  the  Chief  Baron,  Blencowe,  and  Gould,  Js. 

Cafe  of  Rebels    were  abfent.     On  the  trial  of  the  rebels  in  the  North  in  the 

in  1-4.6,  MS. 
fupia. 

(.2)  The  fafjie  appears  to  have  been  the  opinion   of  Lord  Hale,   j  Hale,  306. 
and  vide  Kel.  jS.  in  the  cafe  of  the  Regicides. 

fummer 
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fummer  of  1  746,  the  judges  in  that  commiffion  admitted  the    Ch.  II.  §  66. 

confeffion  of  the  prifoners  to  be  given  in  evidence  againft  *^' 

them  upon  proof  by  two  witnefies.     And  in  the  cafe  of  John  _, 

Berwick,  at  St.  Margaret's  Hiii  in  the  fame  year,  Lord  C.  J.  Berwick's  cafe, 

Willes  and  Sir  Thoims  Abney  purfued  the  fame  doctrine,  ^  &  Fo:i.'ic. 

and  over-ruled  Mr.  J.  Fofter.     In  that  cafe,  however,  other  24U 

circumftances  were  proved  againil  the  prifoner;   fuch  as  his 

appearing  in  the  prifon  where  the  rebel  officers  were  con- 

fined apart  from  the  common   men  after  the  furrender  of 

Carlifle,  and  giving  in  his  name  as  fuch  an  officer  to  the  per- 

fons  appointed  to  take  the  account;  which  facts  were  con- 

fidered  by  the  learned  judges  not  merely  as  a  bare  confeffion 

after  the  fact,  but  as  evidence  arifing  from  the  very  fcene  of 

aclion.    Finally,  Mr.  Juftice  Fofterhimfelf  fays,  that  perhaps  Fo.1.  243. 

it  may  now  be  too  late  to  controvert  the  authority  of  the 

opinion  in  1716,  warranted  as  it  has  been  by  later  prece- 

dents ;  but  he  infifts  that  this  evidence  of  confeffion  fhould 

never  be  carried  further  than  to  a  confeffion  made  with  fo- 

lemnity  and  deliberation,  before  a  perfoivwho  has  a  proper 

authority  to  take  it  ;  which  was  an  ingredient  in  the  cafes  of 

Francia    and  Greg.     I  have  before  fubmitted  fome  reafons 

why  I  think  fuch  a  diftinclion  cannot  be  fupported.     Thofe 

advanced  by  Mr.  Juftice  Fofter  in  fupport  of  it,  however 

well  worthy  of  attention  in  point  of  the  weight  which  ought 

to  be  given  to  this  fpecies  of  evidence,  are  yet  general  in  their 

nature,  and  equally  applicable  to  confeffions   in  all  other 

criminal  cafes  as  in  this  of  high  treafon.     The  refolution  of 

the  judges  in  Francia's  cafe  is  not  confined  to  examinations 

before  niagiftrates,  but  comprehends  in  the  very  terms  of  it 

confeffions  of  every  kind.     The  opinion  of  the  two  judges 

in  Berwick's  cafe,  is,  as  far  as  it  goes,  againft  the  diftinclion  ; 

not  to  mention  the  cafes  of  the  rebels  on  the  trials  in  the 

North  in  1746,  which  from  the  nature  of  thofe  cafes  were 

as  little  likely  to  be  governed  by  it. 

> 

Standing  Mute. 

In  all  cafes  of  high  treafon  {landing  mute  amounts  to  a         §  6j. 
conviction  :    and  this  is  now  extended  to  all  cafes  of  felony     T,  ^latt' 

'     I  Hal<-,  228. 

and  piracy  by  flat.  12  Geo.  3.  c.  20.  :  and  perfons  (landing  a  Hale,  317. 
mute  are  excepted  out  of  the  benefits  of  trial  conferred  by  7(  ^'  3f  c>  5< 
the  7  W.  3.  c.  3. 

K  4 
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Ch.  II.  $68. 


Clergy. 


$68.  Concerning  the  punifhmenit  of  traitors,   the  ftatute  de 

fft.  3.  clero  Provides,  that  "  clerks  convided  for  any  treafons  or 
c«  4-  felonies,  touching  other  perfons  than  the  king  himfelf  or  his 

Foft.  190,  *.  royal  majefly,  (hall  have  the  privilege  of  holy  church."  By 
force  of  this  refervation  all  new  created  treafons,  which  in 
judgment  of  law  are  levelled  at  the  perfon  or  royal  majefty 
of  the  king,  are  excluded,  without  fpecial  words  for  that 
purpofe.  Of  this  kind  are  the  treafons  created  by  flatutes 
made  for  eftablifhing  the  regal  fupremacy,  for  avoiding 
doubts  touching  the  fucceflion  of  the  crown,  and  for 
eflablifhing  fuch  fucceflion  ;  for  the  punifhing  feditious  and 
defamatory  libels  tending  to  raife  fufpicions  touching  the 
king's  title  or  government,  or  the  royal  iflue.  For  all  thefe 
have  a  diredl  tendency  to  diflurb  the  peace  of  the  kingdom, 
and  endanger  the  {lability  of  the  government ;  and,  there- 
fore, by  a  juft,  reafonable,  and  neceflary  conftru&ion,  come 
within  the  above  defcription.  But  with  refpe£t  to  treafons 
of  a  lower  kind,  fuch  as  petty  treafon,  or  any  other  termi- 
nating in  injuries  to  particular  perfons,  the  rule  is  other- 
wife  j  and  clergy  can  only  be  taken  away  by  exprefs  words, 

Outlawry. 

Qu-.ia-wry.  BV  flat,  e  &  6  Ed.  <5.  c.  ii.  f.  7.  "  All  procefs  of  out- 

5&6Ed.  b.      .     '       ,\         _          .         '        .     v    •         . 

c.  ii.  f.  7.  lawry  agamic  any  offenders  in  treafon,  being  reliant  or  inha- 
bitant out  of  this  realm,  or  in  parts  beyond  the  fea,  at  the 
time  of  the  outlawry  pronounced  againft  them,  fliall  be  as 
effectual  in  law  to  all  intents  and  purpofes,  as  if  fuch 
offenders  had  been  rcfident  and  dwelling  within  this  realm 
at  the  time  of  fuch  procefs  awarded  and  outlawry  pro- 
nounced. Provided  (f.  8.)  that  if  the  party  outlawed  fhall, 
within  one  year  next  after  the  faid  outlawry  pronounced  or 
judgment  given  thereon,  yield  himfelf  to  the  chief  juftice  of 
England,  and  ofTer  to  traverfe  the  indictment  or  appeal 
•whereon  the  f-iid  outlawry  (hall  be  pronounced,  then  he 
fhall  be  received  to  the  faid  traverfe ;  and  being  thereupon 
found  not  guilty  by  verdicl,  fhall  be  acquitted  and  difcharged 
of  the  faid  outlawry,  as  though  it  had  net  been  made." 
John  Ton's  cift,  One  cutluwed,  and  retaken  in  England,  wns,  notwitl'ftand- 
B.  R*  *\dt  6*bt.  ^ng  hi3  being  in  cuftody,  allowed  to  be  within  the  benefit 
Tr.  $83-11.  Of 
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of  this  provifo :  and.  upon  proving  himfelf  to  have  been    ch-  n-  §  69« 

r  '  f  Outiaivy. 

beyond  fea  at  the  time  of  the  outlawry,  it  was  reverfed,  and  ^  - 

he  was  admitted  to  a  trial,  and  acquitted  ;  and  Armftrong's  Armoring's 
cafe,  which  had  been  otherwife  ruled   by  the  odious  advice  t8i.  jlM^fJ 
cf  Lord  C.  J.  Jefferies,  was  declared  an  unfit  precedent  to 
be  followed. 

The  flat.  7  W.  3.  c.  3.  f.  3.  faves  the  benefit  of  the  regu- 
lations thereby  enacted  on  trials  for  treafon  to  fuch  as, 
having  been  outlawed,  do  afterwards  entitle  themfelves  to  a 
trial  on  the  merits. 

Judgment. 

The  judgment  in  high  treafon  for  a  man  in  all   cafes,         §  7°- 

except  counterfeiting  the  coin,  is  to  be  drawn  upon  a  hurdle  ,  M^  f^m.  89. 

to  the  place  of  execution,  there  to  be  hanged  by  the  neck;  2  ns.Suai.  586. 

to  be  cut  down  while  he  is  alive,  and  his  entrails  taken  out  Mi  Tracy, 281. 

and  burnt  before  his  face  ;    and  his  head  to  be  cut  off,  and  l*/^'  I57" 

body  quartered  ;    and   the  head  and  quarters  to  be  at  the  z  Hale>  396- 

i  •     ,     ,-r    r  i  3Init-  2I°- 

Jung  S  dlfpofal.  sum.  a6S. 

Foft.  336    a  Hawk.  ch.  48.  f.  3.  4ELac.  Com  92.  Wa'cott's  cafe,4  Mod.  395. 

In  the  entry  of  the  judgment  in  treafon  it  is  orly  faid,  : 

that  he  (hall  be  drawn  to  the  place  of  execution,  without 
adding  "  upon  a  hurdle,"  though  it  ought  :o   be  fo  pror 
nounced  :  and  thus  it  was  pronounced  by  Holt,  C.  J.  in  the 
cafe  of  James  Boucher,  27th  February,  2.  Ann.      In   the  Boucher's  cafe, 
fame  cafe  he  alfo  pronounced  the  judgment,  that  his  privy  M    rri«'i»9S- 

1,1  rr-          i-  i  -  .  ,    .         See   I  licker'S 

members  fhould  be  cut  off;  this  ought  aito  to  be  omitted  in  «Te,4Mod.i6t. 

the  entry  of  the  judgment:    and   both  thefe  things  were  silow' c< p* l86' 

omitted  in  the  entry  of  the  judgment  againtl  Boucher,  by  the 

opinion  of  all  the  judges  of  England.     And  Holt,  C.  J.  there 

produced  the  records  of  the  judgments  agair.it  8  >rr.crville  (xAnd.  106.) 

and  Arden  in  the  time  of  Queen  Elizabeth,  and  againft  Sir 

Walter  Raleigh,  which  accorded  therewith.     And  he  faid, 

that  thofe  words,  that  the  privy  members  fhould"  be  cut  off,  r^e  the  JudB* 

.  .  mcnt  in  the  cafe 

•were  not  in  any  records  th<.t  he  had  ieen  hut -thole  in  the  Of  U.  Derwem- 
cafe  of  the   regicides.     Nor  indeed  are  they  ufually  pro-  ««« anthers, 

6  St.  1 1.  1 6. 

nounced. 

For  women  the  judgment  was  always  the  fame  in  all  cafes         Worn*. 
pf  treafon,  whether  high  or  petty  treafon,  namely,  to  be  drawn  ^^, 
to  the  place  of  execution  and  there  burnt  alive :  but  that  is 

now 


Ch.  II.  §  70. 

Women* 


eo.3.c.  48. 


ic-  Homi- 
.eide(  Judgment.) 

Coin* 

jMS.  Sum.  45. 
2  MS.  Sum.  5^9. 
MS.  Bumec,  19. 

1  Hale,  z  19,120. 
224.  351. 

a  Hale,  397. 
Sum.  45. 

2  Hawk.  ch.  48. 
(.  4,  5,  6. 

Ante,  f.  24. 


l  Hale,  239. 

354-  359.  &C- 
4  Blac.  Coin, 
380,  &c. 


jt  Hale,  342. 
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now  altered  to  being  drawn  and  hanged,  by  the  ftatute 
30  Geo.  3.  c.  48.  f.  i.  j  and  by  f.  4.  the  like  forfeitures  and 
corruption  of  blood  (hall  enfue  as  before  the  act.  And  by  f.  2« 
women  convicted  as  principals  or  acceflaries  before  in  petty 
treafon  fhall  be  liable  to  the  further  puniihment  inflicted  by 
the  flat.  25  Geo.  2.  c.  37.  on  peribns  convicted  of  murder. 

In  all  cafes  of  treafon  refpecling  the  coin,  whether  newly 
created  fuch  or  not,  and  fo  in  petty  treafon,  the  judgment  is 
only  to  be  drawn  on  a  hurdle  and  hanged  ;  for  that  was  the 
judgment  before  the  ftatute  25  Ed.  3.  ft.  5.  c.  2.,  and  was 
not  intended  to  be  altered  thereby :  and  thefe  being  all 
offences  in  pari  materia,  and  auxiliary  to  the  original  law, 
have  the  fame  judgment.  And  fuch  it  feems  was  formerly 
the  judgment  for  counterfeiting  the  great  or  privy  fealj  but 
now  that  is  the  fame  as  in  other  treafons. 

The  confequences  of  a  judgment  and  the  attainder  confe- 
cjuent  thereon  in  treafon,  are,  i.  Corruption  of  blood  to  the 
party  attaint;  by  which  he  can  neither  inherit  nor  tranfmit 
lands  by  defcent  to  his  heirs.  2.  Lofs  of  dower  to  his  wife. 
3.  Forfeiture  (a]  to  the  king  of  all  his  lands,  goods,  and 
chattels :  and  this  relates  back  to  the  time  of  the  treafon  com- 
mitted. 4.  Execution.  Without  attainder,  there  is  no  forfeit- 
ure of  lands,  unlefs,  fays  Lord  Hale,  where  the  Chief  Juftice 
of  B.  R.  as  fupreme  coroner,  in  perfon  upon  the  view  of  the 
body  of  one  killed  in  open  rebellion  records  it,  and  returns 
the  record  into  his  own  court  ;  when  both  lands  and  goods 
are  forfeited. 

By  the  flat.  7  Ann.  c.  21.  it  was  provided,  that  after  the 
deceafe  of  the  then  pretender  no  attainder  for  treafon  fliould 
extend  to  the  difherifon  of  any  heir,  nor  to  the  prejudice  of 
«ny  other  perfon  than  the  traitor  himfelf  for  his  life.  The 
operation  of  that  provifion  was  by  ftat.  17  Geo.  2.  c.  39.  f.  3. 
further  fufpended  till  the  death  of  the  pretender's  fons. 
But  the  provifion  never  took  effect,  and  is  now  wholly  repealed 
by  the  act  of  the  39  Geo.  3.  c.  93. 


(a]  Vide  Chapter  of  Crimes  (Felony,  Forfeiture)  for  the  general  defcription  of 
property  liable  to  forfeitu:c. 
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CHAP.    Ill, 
MISPRISION    OF    TREASON. 


Definition. 

A  Knowledge  and  Concealment  of  Treafon,  without 
Participation  or  Confent.  §  i.  Knowledge  to 
what  Extent  neceiTary ;  Difclcfure,  what  is  fuffi- 
cient.  -  -  -  §  !• 

Trial  and  Punijljment.  -  -         §  2. 


TV/I  IS  PR  IS  I  ON  of  treafon  is  where  a  perfon  knowing  of          §  T. 

a  treafon,  but  no  party  or  confcnter  to  it,  does  not  re-       Dtfimtia*. 
veal  it  by  a  fair  and  full  difclofure  in  convenient  time  to  the  -71) .' 

kin?,  or  his  privy  council,  or  to  fome  maeiftrate  or  perfon  Su™;  "'• 

3  MS.  Sum  1 85, 
having  authority  to  take  the  examination.     And  it  is  doubt-  3  inft.  24. 

ful  whether  a  declaration  to  any  other  than  thefe  isfufficient.  Kp|'  *7'  2I'2i* 

'  4b;ac.Com.  izo. 

Such  a  concealment  or  keeping  fecret  of  any  high  treafon   i  Hiwk.  ch.  10. 
fhall,  by  the  flat,  i  &  2  Ph.  &  M.  c.  10.  f.  8.  and  other  ^fV 
prior  ftatutes,  be  now  taken  to  be  only  a  mifprifion,  though  *^  '  Ed-  6- 
formerly  it  was  deemed  evidence  of  an  aiding  and  abetting  i  &  2  ph.  &  M. 
to  the  treafon  itfelf.     But  dill,   under  particular  circum-  c.  10.  f.  8. 
(lances,  fuch  as  I  have  before  noticed,  concealment  may  r  20. 
amount  to  evidence  of  aflent  to  the  treafon,  and  fo  make  the  5  ^6  ^  6* 
party  a  principal  traitor.  Ant-,  f.  7. 

The  knowledge  muft  be  of  the  perfon  of  the  offender  as    Kntnoicdgi,  r» 
well  as  of  the  defign  or  offence  :  for  a  man  cannot  be  faid  to   ,  MS.SU 
conceal  that  which  he  does  not  know.  Therefore  if  one  fay  to  >  Ha'e> »'-- 
J.  S.  that  there  will  be  a  rifmg,  but  do  not  acquaint  him  with  M$.  Tr*cy,  127. 
the  perfons  or  the  nature  of  the  plot,  the  concealing  of  this 

U 


14.0  Mtfprijion  of  'Treafon. 

Ch.  in.  §  i.    is  not  mifprifion.     On  the  other  hand,  if  the  party  have  an 

explicit  knowledge  of  an  intended  rifing,   his  merely  telling 

another  in  a  general  way  that  there  will  be  a  rifing  will  not 

acquit  him  of  mifprifion. 

V\de  authorities        By  neceffary  confirmation  of  the  flat.  2C  Ed.  q.  ft.  c.  c.  2. 

i       i        .        .  *  •  J  *J  *J 

mns>  there  can  be  no  mifprifion  of  any  other  treafon  than  what  is 
declared  and  eria&td  therein,  (which  includes  petty  treafon,) 
unlefs  created  by  fome  fubfequent  ftatute  in  force.  But  if  a 
new  ftatute  create  a  new  treafon,  it  virtually  and  confe- 
quentially  makes  the  concealing  thereof  mifprifion  of  treafon. 
There  are  however  fome  offences,  made  pofitive  mifprifions 
of  treafon  by  particular  ftatutes,  which  are  noted  in  their 
proper  places. 

All  treafon,  it  is  faid,  includes  mifprifion  of  treafon  and 

•Trial  and*PuwJh-  more  ;  and  therefore  that  the  king  may  indidl  a  traitor  for 

Kent.          tne  mifprifion  only.     And  the  trial,  fays  Lord  Hale,  may  be 

Staunf.  37.  -     r. 

j  Hale,  374.  *n  a  foreign  county,  under  the  circumftances  fpecially  pro- 
4  Biac.  Com.  vided  for  by  the  ftat.  33  H.  8.  c.  23.,  which  in  that  refped 
i  Hawk.  ch.  ao.  is  not  repealed  by  the  ftat.  i  &  2  Ph.  &  M.  c.  10.  Two 


ofr't-rwei,  witneffes  however    are  neceflary  by  the  ftatutes   i  Ed.  6. 

(Merger.)  '       ' 

3inft.  24.  c.  12.  f.  22.  and  7\V.  3.  c.  3.  before  referred  to,  both  upon  the 

Ante  Cc.3a>Cf  '64.  indictment  and  trial  of  mifprifion  of  treafon,  except  in  the 
a  Inft.  49.  cafes  I  have  there  noticed.  For  this  offence  a  peer  mall 
i  Hak,  374.  be  trjet|  by  his  peers,  upon  indi£lment  found  by  a  grand  jury. 
Pumjbment.  The  punifliment  for  mifprifion  of  high  treafon  is  the 
4m!cCom4'i2o  'o^s  of  the  profits  of  lands  during  life,  forfeiture  of  goods, 
Sum.  128.  and  imprisonment  during  life  :  but  mifprifion  of  petty  trea- 

fon is  only  punifliable  by  fine  and  imprifonment,  as  in  cafe 

of  mifprifion  of  felony. 


CHAP.    IV. 

OF  OFFENCES  RELATING  TO  THE 
COIN  AND  TO  BULLION. 


Introduftion  relative  to  the  Coin.         -        §  I. 

1.  Definition  of  "  the  Kings  Money  or  Coin." 

It  confifts  properly  of  Gold  and  Silver  only.  The 
relative  Proportions  of  Allay.  Introduction  of 
Copper  Coin.  ib. 

2.  The  Legitimation  and  current  Value  of  Coin.  §  7. 
Regulated  by  the  Prerogative.     Currency  continues 

till  recalled  by  Proclamation.  Difufe  Evidence  of 
recall,  ib. 

Evidence  of  Legitimation.  -  §3. 

What  the  King's  Coin  a  Queftion  of  Fa&,  proved  by 
Ufage  and  Notoriety.  Proclamation  where  necef- 
fary.  Where  it  may  be  prefumed  from  Time  and 
Ufage.  ib.  What  Species  of  Currency  within  the 
Statutes,  ib. 

Touching  the  Coin  of  Ireland  and  other  foreign 
Members  of  the  Crown.         -         -       §  4. 

1.  The  counterfeiting  and  impairing  of  it. 

The  counterfeiting,  clipping,  or  impairing  thereof 
High  Treafon.  So  the  clipping,  &c.  foreign 
Coins  current  within  the  Realm  or  Dominions 
thereof,  ib. 

2.  Concerning  the  Importation  of  counterfeit  Coin  of  Ire- 
land, £sV.  into  the  Realm.  -  -  &  c. 
Semble  Treafon.  ib. 

3.  Importing  falfe  Monty  into  Ireland,  &c.  §  6. 
If  from  foreign  Parts  Treafon.     Aliter  the  importing 

it  from  one  Part  of  the  King's  Dominions  to  an- 
other, ib.     To  make  Treafon,  the  counterfeiting 
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muft  be  of  Money  current  within  the  Realm. 
Felony  if  not  current.  fi-  .         §6. 


Dlvifion  of  Offences  relating,  to-the  Coin.     §  7. 
I.  Counterfeiting  the  Com.        -    °  *M         §8. 

sruJwfa         fi  >         J 

1.  J^flf  C<w>.  -  -  .?  w"          §8. 

•irr{£    Defcription  of  the  feveral  Species  of  Coin,  the  coun- 
terfeiting whereof  is  punifliable,  and  in  what  De- 
gree. il>.-f\tytctfaK> ; 
i.  Gold  and  Silver  Coin  oftht  King. 

Counterfeiting  thereof  Treafon  by  flat.   25  Ed.  3. 
ft.  5.  c.  2.     8  &  9  W.  3.  c.  26.  and  15  Geo.  2. 
c.  28.  ib.     Pardon  on  difcovering  others,    ib. 
Trial  and  Evidence,   ib.     Limitation  of  Profe- 
cution.   ib.     Seizure  of  bafe  Coin.    ib. 
The  Statutes  confined  to  fuch  Coin.       -         §  9. 
ii.  Gold  and.  Silver  foreign  Coin.  §  to. 

Counterfeiting  thereof,  when  current,  Treafon  by 
i  Mar. 'ft.  2.  c.  6.  When  not  current,  Mifpri- 
fion  of  Treafon  by  14  Eliz.  c.  3.  and  Felony 
by  37  Geo.  3.  c.  126.  f  2.  ib.  Mifdemeanor 
at  Common  Law.  ib.  Procurers  within  the 
i  Mar.  ft.  2.  c.  6.  and  14  Eliz.  c.  3.  but  not 
mentioned  in  370.60.3.  c.  126.  ib.  w  , 
iii.  Copper  Coin  of  tie  Realm.  -  §  it. 

Counterfeiting  thereof  formerly  a  Mifdemeanor  by 
15  Geo.  2.  c.  28.  Now  Felony  by  1 1  Geo.  3. 
c.  40  as  to  Halfpence  and  Farthings  ;  and  by 
37  Geo  3.  c.  126.  f.  i.  extended  to  other  Cop- 
per Money  current  by  Proclamation,  ib.  Ex- 
tend to  Counfellors,  Aiders,  and  Procurers,  ib. 
Power  to  feize  the  Counterfeits,  ib.  Quxre, 
as  to  Profecutions  on  37  Geo.  3.  c.  126.  whe- 
ther optional  for  Felony  or  Mifdemeanor  ?  ib. 

2.  How  the  Offence  of  counterfeiting  may  be  committed. 

'»?badoj'  §12' 

i.  By  an  a£lual  Imitation  of  the  real  Coin  ;  not 
merely  an  Attempt  toxdo  fo:  except  by  particular 
Statutes,  ib.  (and  pofl,  f.  13.)  J>^2. 

:°^  "  ii.  Under 
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ii.  Under  particular  ftatutes.     Under  8  &  9  W.  3. 
c.  2(5.     By  marking  the  Edges  of  Coin  with  Let- 
ters, &c.      By  gilding,  filvering,  or  cafing  over 
tvith  any  Warn,  Sec.  bafe  Coin,  or  round  Blanks, 
&c.;  or  gilding  Silver  Blanks  to  refemble  Gold 
Coin.  Under  1 5  Geo.  2.  c.  28.  by  making  Shillings 
or  Sixpences  refemble  Guineas  or  Half  Guineas, 
or  making  Halfpence  or  Farthings  refemble  Shil- 
lings or  Sixpences.  -  -         -         $  12* 
The  Similitude  of  the  counterfeit  to  the  real  Coin 
a  Queftion  of  Fact ;  it  need   not  be  perfect : 
Sufficient  if  it  be  fuch  againft  which  common 
Prudence  cannot  guard.  -  §  13. 
What  a  Colouring  within  the  Statutes.  §  14. 
Preparing  Blanks  with  fuch  Materials  as  when 
rubbed  will  refemble  the  real  Coin.  ik.     Bring- 
ing to  the  Surface  the  latent  Silver  in  a  Blank 
of  mixed  Metal,  by  means  of  Aqua  Fortis.  it. 
3.  By  ivkom  the  Offences  may  be  committed.                $  i£. 
By  Officers  of  the  Mint  as  well  as  others,  it.     In- 
di£lment  on  8  &  9  W.  3.  c.  26.  muft  negative 
that  Defendant  was  employed  in  the  Mint,  fuch 
Perfons  being  excepted  in  enacting  Claufe.  it. 

II.  Making^  mending,  or  having  any  Inftru- 
tnent)  &c.  applicable  to  counterfeiting  the 
Coin.  -  §  1 6. 

Offences  of  this  Sort  made  High  Treafon  by  Star. 
8  &  9  W.  3.  c.  26.  f.  i.  it.  So  by  f.  2.  con- 
veying fuchTools,  &c.  out  of  the  Mint.  Extends 
to  Aiders  and  Abettors,  and  to  Receivers  and 
Concealers  of  fuch  Tools,  &c.  it.  Tools,  &c. 
to  be  feized'  and  produced  in  Evidence,  it. 
Profecution  within  fix  Months,  by  7  Ann.  c.  25. 
f.  2.  i*. 

A  Prefs  or  Mould  for  coining  is  a  Tool  or  Inflru" 

inent  within  the  Statute  of  William.  §17. 

How  to  be  defcribed  in  the  Indictment,  it.  &  §  1 8. 

What  a  fufficient  Excufe  for  having  fuch  in  Pof- 

feffion.  §  17. 

RefemHlance  to  a  common  Purpofe  of  the  Inftru- 

xnent  to  the  Coin  fuiucirnt.  -  §  18- 

K  8  *  Having 
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Having  knowingly  in  PoflHIion  a  Puncheon  fot 
coining,  is  within  the  8  &  9  W.  3.;  though  that 
aloue  without  the  counter  Puncheon  not  fuffi- 
cient  to  make  the  Figure,  £c.  ib.  And  though 
it  be  without  the  proper  Letters,  ib.  How  to 
be  defcribed  in  the  Imii&ment.  ib.  Not  ne- 
'  cefory  to  prove  a£tual  coining  with  it.  §  18. 

Indi&ment  for  Mifdemeanor  at  Common  Law  for 
having  Tools  for  coining  in  pofleflion  with  In- 
tent to  ufe  them.  -  -  $19. 

III.  Impairing  the  Com.  -  "       -          §20. 

Statutes  relating  thereto  ;  17  Ed.  4.  c.  l.  13  & 
14  Car.  2.  c.  31.  5  Eliz.  c.  ii.  iSEliz.  c.  i. 
ib.  Melting  down  Coin  a  Mifdemeanor.  ib. 
Clipping,  wafhing,  rounding,  or  filing,  or  by  any 
Means  whatever  impairing,  &c.,  falfifying, 
fcaling,  or  lightning  the  current  Coin,  High 
Treafon.  ib.  Extends  to  Acceflaries  before. 
ib.  Impairing  Trifh  Coin  within  the  Statutes. 
ib.  The  Acl  muft  be  done  for  Lucre,  ib. 

By  6  &  7  W.  3.  c.  17.  having  in  pofleflion  the 
Clippings,  or  Filings  of  current  Coin,  a  Mifde- 
meanor. ib.  So  by  Stat.  de  Moneta.  ib. 

IV.  Importing  counterfeit  or  light  Coin  into  the 
Realm.  -  -  -  §21. 

j.  Counterfeit  Coin. 

Counterfeited  to  the  Likenefs  of  the  King's  Money, 
High  Treafon  by  Stat.  25  Ed.  3.  ft.  5.  c.  2. 
Counterfeiting  foreign  Coin  current,  Treafon 
by  I  &  2  Ph.  &  M.  c.  ii.  ib.  Extends  to  Pro- 
.  curers,  Aiders,  and  Abettors,  ib.  Quaere,  as  to 
counterfeiting  the  King's  Coin  beyond  Sea  by  a 
Subject,  ib. 

What  Money  is  within  the  Statutes.  What  Si- 
militude to  the  real  Coin  required.  From  what 
Place  it  muft  be  brought.  By  whom.  With 
what  Intent.  §  22« 

Importing  counterfeit  foreign  Gold  or  Silver  Coin 
not  current,  with  Intent  to  utter  it  within  the 

Realm, 
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Realm,    or    any  of    its    Dominions,    Felony, 
Tranfportation  ;  by  3  7  Geo.  3.  c.  126.  f.  3.  §  23. 
2.  Ligkt  Silver  Aioney  of  this  Realm.  -  .-  24. 

Exceeding  5!.  fubjecl  to  Seizure  "and  Condemn- 
ation on  Importation,  ib. 

V.  Exporting  Counterfeit  Coint   t£c.  from  hence 

to  the  BritiJJj  Colonies  in  America  or  the  Weft 

Indies.  -  -  -  §  25. 

SubjecY  to  Forfeiture  by  Stat.  38  Geo.  3.  0.67- 

So  exporting  any  foreign  Copper  Coin.  ib.     But 

genuine  Money  may  be  exported  to  Ireland,  ib* 

VI.  Receiving,  uttering^  or  tendering    Counter- 
feit Coin.  -  -  §  26. 

An  Agreement  to  receive  and  vend  before  the 
counterfeiting,  Treafon  in  cafe  of  Gold  or  Sil- 
ver Money  :  acceffary  before  the  Fact  to  Felony 
in  cafe  of  Copper  Coin.  ib.  Such  Agreement 
after  the  counterfeiting,  but  with  Knowledge,  is 
a  receiving  and  comforting  the  Principal,  ib. 
Venting, \\irhcutfuch  Agreement, aMifdemean- 
or  at  Common  Law.  ib.  With  Knowledge  of 
the  Principal,  may  be  Mifprifion  of  Treafon.  ib. 

Receiving,  paying,  or  putting  off  counterfeit 
milled  Money  at  a  lower  Rate  than  ic  imports, 
Felony  by  Stat.  8  &  9  \V.  3.  c.  26.  §  27.  Con- 
fined to  Gold  and  Silver  Coin  of  the  Realm. 
ib.  Extended  to  CopperCoin  by  Stat.  1 1  Geo.  3. 
c.  40.  ib.  What  a  putting  off.  ib.  What  is 
dimini/bed  Money  within  the  Stat.  of  William. 
ib.  Form  of  Indictment,  ib.  What  is  milled 
Money,  ib.  Not  neceffary  to  prove  the  coun- 
terfeit milled,  ib.  Pur.ifhment.  ib. 

Uttering  or  tendering  in  Payment  falfe  Money 
knowingly,  Mifdemeanor  by  Stat.  15  Geo.  2. 
c.  28.  Further  Punifhment  if  Party  have  other 
falfe  Money  at  the  Time,  or  utter  again  within 
ten  Days.  For  fecond  enhanced  Offence,  Fe- 
lony without  Clergy.  Confined  to  Gold  and 
Silver  Coin.  -  -  $28. 

L  How 
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How  Indictment  to  be  drawn  on  3 dfeft.  of  the  Sta- 
tute, where  two  titterings.  It  muft  aver  the 
Fact,  but  need  not  conclude  that  Defendant  is  a 
common  Utterer,  &c.  §  29. 

Uttering  or  tendering  bafe  foreign  Gold  or  Silver 
Coin,  not  current,  Mifdemeanor  for  firft  and  fe- 
cond  Offence,  Felony  without  Clergy  for  third 
Offence,  by  Stat.  37  Geo.  3.  c.  126.  Having 
in  PofTeflion  more  than  five  Pieces  of  foreign 
bafe  Gold  or  Silver  Coin  of  any  Kind,  liable  to 
Seizure  and  Forfeiture.  -  §3°- 

VII.    As    to    general    Matters   relating  to   the 
Coin,  -  -  §  31. 

Principal  and  Accefiary.  ib.  Indictment  and  Evi- 
dence, ib.  What  is  Commencement  of  Profe- 
cution  within  a  limited  Time.  ib.  One  Witnefs 
fufficient.  ib.  Challenges  thirty  five.  ib.  Re- 
ward and  Pardon,  ib.  Seizure  of  bafe  Coin, 
and  Tools  for  coining,  ib.  Production  of  fuch 
in  Evidence,  ib. 

Regulations  and  Offences  relating  to  Bullion. 

1 .  What  it  is. 

Bullion  is  Gold  and  Silver  in  the  Mafs.  §32. 

Of  what  Standard,  ib.  Statutes  relating  thereto, 
28  Ed.  i.  ft.  3.  c.  20.  17  Ed.  4.  c.  i.  8W.  3. 
c.  8.  6  Geo.  i.  c.  IT.  allowing  two  different 
Standards  for  Silver  Wares,  with  refpeclive 
Marks.  12  Geo.  2.  c.  26.  dealers  exempt 
from  Profecution  on  Difcovery  of  the  Makers. 
ib.  Selling  or  exporting  Gold  or  Silver  Wares 
without  proper  Marks,  ib.  24  Gee.  3.  c.  53. 
requiring  a  Mark  for  the  Duty.  ib.  30  Geo.  3. 
0.31.  making  Exceptions.  38060.3.  c.  69. 
allowing  a  lower  Standard  for  Gold  Manufac- 
turers, with  a  particular  Mark.  -  §  32. 

Refult  of  all  the  Statute  Standards  and  Marks. 

§33- 
Offences  and  Punifhments.  -  §  34. 

2.  Co'.interftiting  Bullion.  -  §35' 

Blanching  Copper  for  Sale,  or  mixing  it  with  Sil- 
2  ver, 
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ver,  or  buying,  felling,  or  offering  to  Sale  fuch, 
or  the  like,  or  any  Compofition  like  Gold,  Fe. 
lony.  -  -  §  35* 

Exportation  of  Bullion.  -  -  §36. 

Allowed  by  Scat.  15  Car.  2.  c.  7.  Modified  by 
Stat.  6  &  7  W.  3.  c.  17.  Ingots  or  Bars  made 
in  Imitation  of  Spanifti,  prohibited,  ib.  Bullion 
exported  muft  be  (lamped,  ib.  Owner  muft. 
diftinguifti  between  Englifh  and  foreign,  ib. 
By  Stat.  7  &  8  W.  3.  c.  19.  Certificate  from 
the  Lord  Mayor,  &c.  of  London  required  before 
Exportation.  -  §  36. 

Sale  of  Bullion.  ~  -  §37. 

Brokers  prohibited  from  buying  or  felling  Bullion. 

Psjfiffton  of  Bullion  unaccounted  for.  -          §38* 

Punifhable  by  Stat.  6  &  7  W.  3.  c.  17.  f.  8. 


Of  Offences  relating  to  the  Coln^  and  to  Bullion. 

T>  EFORE  I  proceed  to  confider  of  offences  relating  to  the          *  T. 
coin,  I  (hall  give  a  (hort  introductory  account  of  the      I-i™.:- 

•    i-  if    <•     r  •  \  p  r   \  i  f  -dt  to  the  coin, 

com  itfelf,  fo  far  as  it  may  be  uletul  to  the  prefent  purpofe. 

Lord  Hale  has  written  feveral  chapters  upon  this  fubjecl,  i  Hale, chap.  17, 
wherein  he  has  traced  the  hiftory  of  the  coin  with  fufficient  pj&lolEl^i 
certainty  at  lead  as  far  back  as  the  time  of  Edw.  ift.     From  Cirwan's  cafe, 
thence  it  appears,  that  the  coin  or  money  of  this  kingdom  ,  s'lac^Comr 

confifts  properly  of  gold  or  Giver  only,  with  a  certain  alloy,  2:8- 

n-       •      '     i        •         11    i    /i     f  -11         i       T  •  4Blac.  Com* 

commuting  what  is  called  fttrUngt  coined  by  the  king  s  au-  84.  ss. 

thority:  and  to  fuch  money  only  does  the  flat.   25  Ed.  3.  J  Hale»  l?9- 
ft.  5.  c.  2.  refer,  which  mentions  "  the  ling's  money"  gene-  "  Hawk.  eh.  17. 
rally.     And  therefore  itfeems,  that  where  any  ftatute  names     •!«"•« 
money  generally,  it  muft  be  taken  to  have  the  fame  meaning  sinA.  5-7. 
The  copper  coin,  concerning  which  Lord  Hale  doubted,  has  ^Haie/Iiz. 
fmce  his  time  been  protected  from  being  counterfeited  or 
impaired  by  fpecial  enactment.     According  to  the  above- 
mentioned  ftandard  of  fterling,  which  had  continued  with 
little  alteration  at  leaft  from  the  time  of  Hen.  3.    to  the  pe- 
riod in  which  Lord  Hale  wrote,  one  pound  of  fterling  gold 
contained  23  carats  3  grains  and  a  half  of  fine  gold  and  half 

La  a  grain 
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Sh'  TTv^  *'     a  Sra"m  °f  a^°y  of  copper,  making  together  24  carats  of  Troy 

Jntredufiion. 

ds  to  the  coin,     weight.     13ut  for  many  years  pall  the  flanclard  has  been  fixed 
at  22  carats  of  fine  gold  and  two  carats  of  copper  (a}.     And 


db    6*  GJft  2     ky  l^e  ^ame  ft-a"dard,  every  pound  weight  of  llerling  filver 

f  r-  muft  contain  1  1  ounces  2  penny-  weights  of  fine  filver  and  1  8 

penny-weights  of  copper  alloy,  making  together  12  ounces. 

i7Ric.2.  c.  i.    By  an   old  ftatute    of    the    17  Rich.  2.    c.   i.  no    foreign 
#M«poft.p.  160,        -fur,  .  r 

i  Hdi<-,  197.        coins  or  gold  or  iilver  are  to  run  in  any  manner  of  payment 

\vithin  this  realm,  but  are  to  be  brought  as  bullion  to  the 
mint  to  be  turned  into  Engliih  coin.  The  introduction  of 
copper  money  into  general  currency  is  of  comparative  lare 

i  Hale,  195.  date.  Lord  Hale  refers  to>  a  proclamation  juil  iflued  at  the 
time  he  wrote,  in  1672,  whereby  copper  halfpence  and  far- 
things, fuch  as  are  now  in  circulation,  were  made  current  in 
certain  cafes.  Though  indeed  he  makes  mention  of  pro- 

i  Hale,  21  clamation  for  farthing  tokens  before  that  time  ;  which  how- 

ever he  fays  were  not  ufed  for  current  money  but  merely  for 

zRufhw.zc2.  tokens.  But  thofe  who  counterfeited  them  or  made  inftru- 
ments  for  that  purpofe  were  puniflied  in  the  Star-Chamber. 

§  2.  The  coining  and  legitimation  of  money,  and  the  giving  it 

tfpt**ath*  **J    its  current  value,  are  the  unquestionable  prerogatives  of  the 

current  iialut  of 

<c'n.  crown  ;  though  great  doubt  has  been  entertained  whether  by 

jo"*1*;'83'       force  of  the  ilar-  25  Ed-  3-  c-  !3-»  the  9H-  5-  (L  2-  c-  6-» 

a  Inft.  577.         ami  other  acls  fettling  the  ilandard  of  (lerling,  the  king  is 

i  BUG.  c'o'm3'     not  now  retrained  from  altering  it  by  kicreafing  the  alloy. 


4B!ac.  But  at  this  day  it  is  the  lefs  neceflary  to  confuler  the  point, 
becaufe  the  impolicy  of  the  a£l  is  alone  fufficient  to  prevent 
the  attempt  from  being  made  ;  unlefs  the  marketable  and  re- 
lative value  of  gold  and  filver  (hould  fenfibly  alter  (£).  Lord 
Hale,  though  he  upholds  the  prerogative  in  this  refpeft,  fays 
however,  th;it  it  would  be  a  difhonour  to  the  nation  to  put 
it  in  practice,  and  not  fafe  to  be  attempted  without  parlia- 
mentary advice.  But  any  coin  once  legally  made  and  iflued 
by  the  king's  authority  continues  to  be  the  current  coin  of 
rH/c,  122.  the  kingdom  until  recalled,  notwithstanding  any  change  in 
the  authority  which  conftituted  it.  This  recall  may  be  by 

(a]  A  pound  weight  of  gold  is  coined  it  the  Mint  Into  44  guineas  and  a  half} 
an  'ounce  therefore  is  woith  3/.  175.  ic4</.  in  filver.      A  pound  weight  of  ftand- 
ard  filveris  coined  into  62  /hillings,  which  is  51.  2</.  an  ounce.  —Smith's  Wealth 
of  Nations,  i  vol.  61,  3. 

(b)  About  the  years  1796  and  1797  the  marketable  value  of  gold  and  filverfluc. 
tuateu  in  it  manner  unprecedented  ac  lead  in  mudan  time... 

pro- 
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proclamation  :  and  long  difufe  may,  I  conceive,  be  evidence    c?v  iv-^s. 
of  it.     But  it  has  alfo  been  effected  by  aft  of  parliament  (a],    J^  ntttaig. 


The  weight,  alloy,  impreffion,  and  denomination  of  money          §  3. 
made  in  this  kingdom,  are  regularly  fettled  bv  indenture  be-  E^"*'*"  °f  l" 

c  '  '  g-.i.rr.aic  cumr.t 

uveen  the  king  and  the  mailer  of  the  mint  ;  which  has  fome-  to.n. 
times  been  followed  by  a  proclamation,  as  a  more  folemn  l^llfl/aaL 

manner  of  giving  it  currency.     But  this  in  general  cafes  is  *'->  *'>•  3*7- 
b_  .......  ,i  MS.  Sum.  46. 

certainly  not  necefliry  •,  and  in  proiecutions  lor  coining  need 

not  be  proved.     Neither  is  it  neceti'sry  in  the  fame  cafe  to 
produce  the  indentures,  though  it  may  be  of  ufe  in  cafe  of 
any  new  coin,  with  a  new  impreffion,  not  yet  familiar  to  the 
people,  to  produce  either  the  indentures,  or  one  of  the  officers 
of  the  mint  cognizant  of  the  f.!C\,  or  the  ftamps  ufed,  or  the 
like  evidence.     By  the   a£l  of  the  37  Geo.  3.  c.  116.  f.  i. 
relative  to  the  new  copper  coinage,  the  king's  proclamation  is 
made  necelTary  •,  and  therefore  feems  to  be  required  in  proof 
of  any  indictment  upon  that  ftatute.     But  in  general,  whe- 
ther the  coin,  upon  a  queftion  of  counterfeicing  or  impairing 
ir,   be  the  king's  money,  or  not,  is  a  mere  queftion  of  fa£t, 
which  may  be  found  upon  evidence  of  common  uftge  or  no- 
toriety.    But  proclamation  by  the  writ  of  proclamation  under  i  Hale,  192. 
the  great  feal,   or  a  remembrance  thereof,  is  necciTiry  to  ^l^'^m  4e. 
prove  a  coin  current  in  the  following  instances:    i.  In  the 
cafe  of  foreign  coin,  which  is  otherwife  to  be  confidered  as  v~:de  i7Ric.  ». 
no  move  dun  bullion.     None   f  u  h  is  now  current  in  this  c.i.ante,p.i4S. 
kingdom.     Mr.   Juitice   Blackftooe   intimates   an   opinion,  *  Blic.  Com.  89. 
which  remains  however  to  be  judicially  confirmed,  that  the 
currency  mentioned  and  intended  by  the  (tatutes  muft   be 
fuch  as  is  general,  and  extending  to  all  payments.     It  may 
however  be  worthy  of  confuleration,  when  that  cafe  comes 
in  judgment,  that  if  the  fubject  be  in  any  cafe  compellable 
by  law  to  accept  certain  coin  in  payment  upon  alegul  render, 
his  cafe  is  juft  as  much  within  the  re.ifon  of  the  law  againft 
counterfeiters,  and  he  is  as  much  entitled  to  the  protection 
of  it,  as  if  the  currency  of  that  particular  coin  extended  to 
all  other  cafes  :    Such    a   practice    is  equally    "  in  deceit 
of  our  lord  the  king  and  of  his  people."     And  by   a  parity  ^^  Ed.  3.  ft.  5. 
of    reafon    I    conceive,    that    an    importation    of   foreign  c>  ~' 
counterfeit  money  into  this  realm,   with   intent   to   utter  it 
within  the  fame  or  any  of  the  dominions  thereof,  would  fail 
within  the  flat,  i  &  2  Ph.  &  M.  c.  1  1.  although  it  were  only 
(a]  Fivk  Scat.  9  W.  3.  c.  2.  and  6  Geo.  z.  c»  26. 

L  3  current 
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ch.  iv.  §3.     current  in  fome  part  of  the  dominions  and  not  throughout 
Atotbtetin.     the  realm  at  large.     2dly,  A  proclamation  under  the  great 

*•     •    feal  is  required  to  legitimate  bafe  or  mixed  coin  below  the 

ftandard  of  fterling.  3dly,  To  enhance  the  denomination 
or  extrinfic  value  of  a  coin  already  current :  as  was  done 
upon  the  enhancing  of  2os.  and  los.  pieces  by  K.  James  I, 
4thly,  To  decry  any  coin  before  current :  as  was  done  not 
long  fmce  in  the  inftance  of  the  broad  pieces  of  25  and  23 
Shillings.  The  flat.  6  Geo,  2.  c.  26.,  which  made  them 
payable  at  the  mint  and  offices  of  revenue  for  one  year  after 
they  were  fo  decried,  fpecially  provided  that  the  counterfeit- 
ing of  them  during  that  year  fhould  be  high  treafon.  5thly, 
By  the  late  aft  of  the  37  Geo.  3.  c.  126.  f.  j.,  relative  to 
the  new  copper  coinage,  the  king's  proclamation  is  made 
neceflary,  and  therefore  evidence  of  it  feems  to  be  required 
in  proof  of  any  indictment  upon  that  ftatute.  But  pro- 
clamation,  where  neceflary,  may  be  prefumed  in  length  of 
time  j  efpecially  when  fupported  by  continual  and  approved 
ufage,  which  in  itfelf  affords  a  prefumption  of  a  legal  com- 
mencement. 

Touching  the  Coin  of  Ireland  and  other  foreign  Members  of  the 

Crown. 

t  .  Before  I  quit  this  part  of  the  fubjecT:,  I  mud  notice  another 

Jri/k  coin,  &c.    queftion  of  great  importance  and  difficulty  made  in    the 

books,  refpe£Hng  the  money  of  Ireland,  or  any  other  inde* 

pendent  member  of  the  crown  of  England,     I  (hall  collect 

together  in  this  place  all  that  I  find,  or  that  occurs  to  me  on 

the  fubjeft.     It  has  been  confidered  upon  high  authority  that 

the  counterfeiting  of  Irifli  money  is  high  treafon,  within 

i  Hale,  a- 1.       that  branch  of  the  flat.  25  Ed.  3.  ft.  5.   c.  2«   againft  coun* 

jlii>"5in34.6'     forfeiting  the  king's  money ;  fir  ft,  becaufe  it  comes  exprefsly 

91.  within  the  words  of  the  ac~l,  which  are  of  large  fignification. 

The  coining  of  money  is  the  exclufive  prerogative  of  the 

crown :  the  king  alone  is  entitled  to  the  profit  of  it :  it  is 

part  of  his  revenue  :  and  all  money  coined  and  iflucd  by  his 

authority  is  his  money.     He  may  coin  money  here  and  iflue  it 

in  Ireland,  or  coin  it  in  Ireland  and  iflue  it  here;  arid  he  is 

equ,a'ly  defrauded  and  injured  whether  his  money  iflued  there 

"or  here  be  counterfeited.     All  money  coined  and  iflued  hy 

Vhs  Sing's  authority  is  necefiarily  and  legally  current  through* 

out 


Offences  relating  to  the  Coin.  151 

cut  all  the  dominions  of  the  crown  ;  unlefs  the  king  (hall  by    Ch.  IV.  §  4. 
his  proclamation  fpecially  direct  otherwife.    And  this  it  may    Q^^/^ 
be  faid  is  not  like  a  local  law,  affecting  merely  the  interefts  of         ~&c. 
the  fubje&s  of  this  particular  kingdom,  which  might  perhaps        - 
require  a  narrower  interpretation  adapted  to  the  nature  of  the 
fubjecl  matter,  but  a  matter  of  general  concernment  pervad- 
ing every  part  of  the  dominions  of  the  crown  of  England. 
But,  2dly,  There  is  another,  and  in  my  mind  a  ftill  ftrongcr 
reafon  for  this  conftruclion  ;  for  it  appears  that  the  legiflatuie 
themfelves  mutt  have  fo  confidered  it.     By  the  flat.  5  Eliz.   5F,;Z.  c.  n. 
c.  IT.  and  1 8  Eliz.  c.  i.  the  clipping  or  impairing  of  any  of  ^'g2^ 
the  proper  monies  or  coins  of  this  realtny  or  any  the  doml 
thereof,  is  made  treafon.     Upon  thefe  ftatutes,  fays  Lord  i  Hale,  211. 
Hale,  though  Irifh  coin  be  not  current  in  England,  when  of 
a  bafer  alloy,  yet  it  is  the  king's  coin;  and  clipping  it  in  Eng- 
land is  treafon  by  thofe  acts.     And  it  is  not  to  be  fuppofed 
that  the  parliament  would  make  the  clipping  of  Irifh  coin 
treafon,  unlefs  the  counterfeiting  thereof  were  fuch.  This  ar- 
gument it  muft  be  owned  has  great  weight:  and  upon  an- 
other occafion,  which  I  have  eifewhere  adverted  to,  has  been  njt  Foft.  330, 
carried  ftill  further.     The  force  of  it  is  alfo  confiderably  &c* 
ftrengthened  by  the  provifions  of  the  flat,   i  &  2  Ph.  &  M. 
c.  n.,  to  which  I  fhall  prefently  have  occafion  to  refer  more  Poft.  p.i54-i56. 
particularly.     It  is  further  confirmed  by  the  judgment  in  the 
cafe  of  mixed  monies;  where  money  which  was  coined  by  cafeof  mixed 

the  queen  for  Ireland,  and  made  current  there  by  her  pro-  manies'  Davis* 

1   .  ..  .  r  .     R<=P-  is. 

clamation  in  tnat  country,  bat  which  was  not  current  in   i  Hale,  193.111. 

England,  was  yet  holden  to  be  lawful  money  of  England  ;  and 
that  payment  of  xool.  fuch  money,  made  payable  in  Ireland, 
was  a  good  difcharge  of  a  bond  conditioned  for  the  payment 
of  lool.  fterling  current  and  lawful  money  of  England. 

Yet  ftill  there  appears  this  difficulty  :  if  money  be  coined 
for  the  exclufive  ufe  of  Ireland,  and  only  circulated  there, 
and  it  be  different  from  the  coin  of  England  and  not  current 
here  :  or  if  the  king  iffue  a  proclamation  in  Ireland  legaliz- 
ing fome  foreign  coin  there,  which  is  not  legalized  nor  cur- 
rent here,  how  is  a  fubjeft  of  England  refident  here  to  take  Ante,  f.  3. 
cognizance  of  thefe  a£ls,  fo  as  to  be  legally  warned  not  to 
counterfeit  or  clip  fuch  coin,  unlefs  fuch  currency  be  notified 
here  by  a  proclamation  under  the  great  feal  of  England  ?  In 
the  cafe  of  money  coined  and  iffued  here  by  the  king's  au- 
thority, it  is  true  that  it  is  not  ftritUy  requifite  in  profecu-  j  ^16,198.3*7. 

L  4  tions 
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Ch.  iv.  ^  4.    tions  of  this  fort  to  prove  a  proclamation  giving  it  currency  : 
dm  'of  Ireland     Ye£  ^at  *s  ^ie  more  regular  way;  efpecially  in  the  cafe  of 
&c-          new  coin  iffued  with  a  new  imprefilon,  as  was  lately  done  in 
••  "    the  new  copper  coinage  of  pennies,  and  which  was   made 
pjft!' i. ii.         neceffary  by  the  exprefs  words  of  the  flat.  37  Gco.  3.  c.  126. 
f.  i.     *'  For  how,"   fays  Lord  Hale,  "  can  men  reafonably 
know  at  firft,  whether  this  be  the  king's  coin,  without  fome 
fuch  public  notification,  where  long  ufe  and  cuftom  hath 
not  made  it  familiarly  known  to  them  ?"     But  with  refpe£l 
to  coin  heretofore  iffued  and  current  in  England,  the  fubject 
has  that  kind  of  evidence  which  fupplies  the  more  regular 
notification  by  a  proclamation,  namely,  the  notoriety  of  the 
fadl :  but  no  fucu  notoriety  exifts  in  the  initances  I  have 
put.     With  refpecl  however  to  the  clipping  of  foreign  coin 
current  here,  1  t:ike  it  that  by  the  very  words  of  the  ftatutes 
of  Elizabeth  there  muft  have   been  a  proclamation  in  this 
country,  legalizing  the  currency,  in  order  to  make  the  offence 
5EJiz.  c.  xi.       high  treafon  in  a  fubject.  of  England.     The  flat.  5  Eliz. 
c.  1 1.   makes  it  high  treafon  to  clip,  &c.  "  the  monies  or 
coins  of  any  other  realm  allowed  and  fuffered  to  bs  current 
within  this  realm  or  the  dominions  thereof,  at  this  prefent, 
or  that  hereafter  at  any  time  ihall  be  the  lawful  monies  or 
coins  of  this  realm,  or  of  the  dominions  thereof,  or  of  any 
other  realm,  and  by  proclamation  allowed  and 'fuffered  to  becur- 
.  j.      rent  here"     The  flat.   18  Eliz.  c.  I.,  which  was  made   to 
fupply  fome  omiflions  in  the  former  a£t,  is  confined  in  like 
manner  to  4<  the  monies  or  coins  of  any  other  realms  allowed 
and  fuffered  to  be  current,  at  the  time  of  the  offence  commit- 
ted, within  this  realm  of  England,   or  any  the  dominions  of 
the  fame,  by  the  proclamation  of  the  queen's  tnajejly"  &c.    This 
I  apprehend  muft  mean  fuch  a  proclamation,  whereof  the 
fubje£ts  of  either  kingdom   refpedively  are  bound  to  take 
cognizance  ;  namely,  in  this  country  by  a  proclamation  under 
the  great   feal  of  England.      But  with    rtfpe£t  to  money 
coined  by  authority  of  the  crown  in  Ireland,  or  elfewhere 
within  the  dominions  of  the  crown,  perhaps  in  ftriftnefs  the 
fubjeft  may  be  bound  at  his  peril  to  take  notice  of  its  being 
the  king's  money ;  the  very  a£  of  counterfeiting  implying 
fome  knowledge  of  the  coin  which  is  counterfeited,  more 
efpecially  if  it  bear  any  ftamp  or  device,  denoting  the  autho- 
rity from  whence  it  iifucd.     It  is  clear,  that  in  the  cafe  of 
counterfeiting  or  clipping  the  king's  coin,  made  and  iffued 

here, 
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here,  the  very  ac~l  itfelf  conftitutes  the  treafon  ;  and  there  is    Cb.  iv.  §  4. 

*      T"*9^/f'  ^t'arn 

no  neceflity  to  prove  any  particular  knowledge  in  the  party,   Ciia '  Ot  jrt>a^t 

that  it  was  the  king's  coin  ;  but  only  to  fatisfy  the  jury  of  ^c- 

the  facl  of  its  being  fo  :  of  which  notoriety  indeed  is  one 

and  the  moft  general  medium  of  proof;  but  it  may  alfo  be 

proved  by  the  officers  of  the  mint  or  any  other  who  has  a 

knowledge  of  the  facl.     And  indeed  in  the  cafe  of  old  coin, 

which  has  gradually  fallen  into  difufe,  though  ftill  the  legal 

coin  of  the  king,  there  can  be  no  general  notoriety  of  the 

facl.    There  is  lefs  ground  for  complaining  of  hardfhip  from 

want  of  notice  at  the  prefent  day;  becaufe  the  counterfeiting 

of  any  gold  or  filver  coin,  whether  of  this  or  any  other 

realm,  or  whether  current  or  not,  is  highly  illegal;  being  in 

no  inftance  lefs  than  mifprifion  of  treafon  by  the  flat.  i4Eliz. 

c.  3.,  or  felony  by  the  flat.  37  Geo.  3.  c.  126. 

The  fame  fort  of  queftions  occur  upon  the  other  branch  §  5*. 
of  the  flat,  of  Ed.  3.  concerning  the  bringing  of  falfe  money  JjJ?"? 
into  the  realm  counterfeit  to  the  money  of  England.  Firft,  iniatken 
What  is  meant  by  the  money  of  England?  Is  it  fomething  dif- 
ferent from  the  kings  money,  or  the  fame  ?  It  certainly  muft 
appear  ftrange,  if  for  the  reafons  before  adverted  to  the  legif- 
lature  intended  to  make  the  counterfeiting  of  any  coin,  made 
and  iflued  by  the  king  in  any  of  the  dominions  of  the  crown, 
high  treafon,  though  not  the  proper  coin  of  England,  nor 
current  here,  that  they  fhould  have  altered  their  phrafe  in  this 
branch  of  the  ftatute,  concerning  the  importation,  from  <(  the 
king's  money"  to  "  money  counterfeit  to  the  money  of  Eng- 
land :"  and  from  thence  it  might  be  argued,  that  thefe  latter 
words  explain  the  former  ones,  and  fhew  that  the  money 
meant  by  the  king's  money,  was  the  money  of  England ;  fuch  as 
in  the  words  of  the  ftatute  was  calculated  to  merchandize  or 
make  payment  'with  :  in  other  words,  fuch  as  was  current  in 
England,  and  of  which  the  fubjecis  of  this  country  muft  be 
taken  to  be  cognizant.  This  corifideration  might  deferve 
fome  weight  if  the  queftion  were  new.  It  is  indeed  faid  in 
general  terms  in  the  books,  that  the  importation  under  the 
ftatute  of  Ed.  3.  muft  be  of  money  counterfeit  to  the  fimili-  St-enf.  3. 
tude  of  the  money  of  England :  but  thefe  are  merely  the  *  Bdc**M, 
words  of  the  ftatute,  and  not  given  as  an  interpretation  of  >  H«wk.  ch.  17. 
them.  The  queftion  ftiil  remains,  What  is  meant  by  the 

money 
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ch.  iv.  §  5.     tfw/cji  of  England?  and  whether  any  thing  more  was  meant 
fmmff  Jrtl»»J    tnan  to  diftinguifh  fuch  money  from  the  money  of  foreign 
&'•  realms  ?  In  order  to  make  the  law  confident,  the  conftruc- 

'  tion  of  the  ftatute  of  Ed.  3.  ought  to  be,  that  it  is  high 
treafon  to  bring  into  the  realm  the  fame  falfe  money,  the 
counterfeiting  of  which  within  the  realm  was  before  declared 
to  be  fo.  In  that  cafe  by  the  money  of  England  muft  be  un- 
derftood  all  fuch  money  as  is  coined  and  iffued  by  the  autho- 
rity of  the  crown  of  England;  and  muft.  confequently  include 
Ante,  f.  4.  money  coined  and  iffued  by  the"  king  in  Ireland  :  and  fuch 
was  the  opinion  that  prevailed  in  the  cafe  of  mixed  monies. 
If  this  be  not  the  true  conftruclion,  for  aught  I  can  obferve, 
the  importing  into  England  fuch  falfe  Irifh  coin  from  any 
foreign  kingdom  is  only  punifhable  as  a  mifdemeanor  at 
common  law,  or  at  mod  as  a  mifprifion  of  treafon,,  within 
the  flat.  i4Eliz.  c.  3. ;  although  by  the  flat,  i  &  2  Ph.  & 
M.  c.  1 1.  the  importation  of  counterfeit  foreign  coin,  cur- 
rent within  the  realm,  into  the  realm  or.  any  of  the  domi- 
nions of  the  fame,  with  intent  to  utter  it  in  either,  is  made 
high  treafon.  In  truth  I  conceive,  that  neither  the  above- 
mentioned  a£t  of  the  14  Eliz.  nor  that  of  Ph.  &  Mary,  nor  any 
other  which  treats  of  money  "  not  the  proper  coin  of  this 
realm,"  or  to  that  effe£t,  can  be  underftood  of  any  other  coins 
than  thofe  of  foreign  powers  independent  of  the  crown  of 
England  j  and  which  I  think  are  emphatically  defignated  by 
Poft.  f.  23.  the  late  aft  of  the  37  Geo.  3.  c.  126.  f.  2. ;  in  which  cafe 
unlefs  the  money  of  Ireland  come  within  the  description  of 
the  king's  money,  and  the  money  of  England,  I  know  of  no  fta- 
tute  which  will  reach  even  the  cafe  of  counterfeiting  fuch 
Irifh  money  in  this  country. 

*  5.  Laftly  it  has  been  confidered,  whether  the  bringing  in  of 

Jm puting falfe      falfe  money,  counterfeit  to  the  money  of  England,  from  Ire- 

pl"?rft™eTire's  lancU  or  other  tranfmarine  member  of  the  crown  of  England, 

daninKm  into       into  England  or  other  the  dominions  thereof,  be  within  thes 

Port.  (. 10.        prohibition  of  the  ftat.  25  Ed.  3.  (1.5.  c.  2.  againft  bringing 

falfe  money  into  this  realm.     The  only  direct  refolution  I  can 

3H.  7.  TO.         find  upon  the  fubjecl  is  that  in  the   year-book  3  H.  7.  10., 

fon°  ^br'Trea"  where  it  was  refolved,  that  counterfeit  money  imported  into 

England  out  of  Ireland  was  not  within  the  ftatute,  becaufe 

Ireland  was  a  member  of  England,  governed  by  its  laws,  and 

moaey 
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money  was  coined  there  by  the  authority  of  the  king.     The    Ch.  iv.  §  6. 
queftion  fimply  was,  Whether  Ireland  at  that  day  was  within  i-parri*?  fa!fe 
<*  this  realm  r"    As  to  which  Lord  Hale,  fpeaking  in  another  M^-v^t- 
place  of  the  flat,  i  &  2  Ph.  &  M.  c.  n..  fa  vs.  that  an  im- 

i  Hale,  155. 

portation  out  of  Ireland  into  England  is  not  within  the  act,  225.  317. 
becaufe  Ireland  is  within  the  dominions  of  tl:is  realm,  though  ante>ca-2-f-I9- 
not  within  the  realm ;  evidently  confidering  them  as  the  fame 
in  effecl  for  this  purpofe.     And  Staunford  and  Lord  Coke,  Staunf.  5. 
grounding  themfelves  on  the  above  refolution  in  the  time  of  3  Inftt  l8* 
H.  7.,  exprefsly  fay,  that  if  a  man  bring  counterfeit  money 
from  Ireland,  it  is  not  within  the  ftatute  of  Edward  3.,  but 
that  it  muft  be  money  made  in  a  foreign  nation,  and  brought 
from  thence  into  this  realm.     Lord   Hale  however  fpeaks  i  Half,  125. 
with  more  doubt  upon  this  part  of  the  ftat.  of  Ed.  3.  j  -for,  &*""<">•  3»7* 
fays  he,  although  Ireland  be  within  theft.  35  H.  8.  c.  2. for 
the  trial  of  treafons  out  of  the  realm  ;   yet  it  has  been  holden 
upon  the  cbfcure  book  of  3  H.  7.  10.  that  an  importation  of 
counterfeit  coin  from  IreFand   into  England  is  not  treafon 
here  within  the  ftatute  ;  principally  becaufe  the  counterfeit- 
ing itfelf  is  punifhnble  by  the  ftjt.    25  Ed.  3.,  which  is  of 
force  in  Ireland.     The  fame  reafon  is  adopted  by  Hawkins.  ,  Hawk.  cb.  iy 
It  certainly  is  not  conclusive;  becaufe  it  depended  with  re-  f-  67- 
fpecl  to  Ireland  in  later  times  on  the  will  of  a  different  legif- 
lature  to  give  it  efficacy.    And  the  conftruclion  does  in  truth 
let  in  much  of  the  mifchief  with  refpect  to  the  fubjedls  of 
this  country,  which  the  a£l  was  intended   to  guard  again  ft. 
But  if  we  attend  to  the  fubjcrft  matter,  and  confider  that  the 
intereft  of  the  crown  was  principally  in  view,  then  moft,  if 
not  all,  of  the  reafons  which  were  firft  urged  to  (hew,  that 
the  king's  money  mentioned  in  the  firft   branch  of  the  ftat, 
25  Ed.  3.  extended  to  the  money  coined  and  iflued  by  his 
authority  in  Ireland,  will  alfo  apply  to  (hew  that  the  bringing 
of  counterfeit  money  into  Ireland  or  other  part  of  the  domi- 
nions of  the  crown  is  juft  as  much  within  the  reafon  of  thd 
law  againft  bringing  it  into  the  realm  :  for  the  prerogative  of 
the  crown  of  England,  of  which  Ireland  is  a  member,  is  as 
much  invaded,  and  the  revenue  of  the  king  as  mudi  de- 
frauded, whether  the  counterfeit  money  be  firft  brought  into 
one  part  of  his  dominions  or  into  another  ;  into  Ireland,  or 
into  England.     The  conftru&ion  therefore  which  has  pre- 
Yailed  is  certainly  in  unifon  with  the  reafon  of  the  law ; 

though 
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though  perhaps  the  words  do  not  obvioufly  lead  to  it.  Bat 
however  doubtful  this  interpretation  might  have  been  at 
firft,  it  feems  to  have  been  greatly  confirmed  by  other  a£ts 
of  the  legiflaturt.  For  by  the  flat,  i  Mar.  ft.  2.  c.  6.  the 
counterfeiting  of  any  gold  or  Giver  coin,  not  the  proper  com 
of,  but  current  within,  the  realm  by  the  confent  of  the  crown, 
(which  confent  muft  be  fignified  by  proclamation  and  writ 
under  the  great  feal,)  is  made  high  treafon  ;  and  the  ftatute 
i  &  2  Ph.  &  M.  c.  11.  made  in  aid  thereof,  provides,  that 
whoever  flrall  bring  from  parts  beyond  fea  into  this  realm,  or 
into  any  of  the  dominions  of  the  fame,  any  counterfeit  money, 
current  ivithin  this  realm  by  the  confent  of  the  crown,  fhall 
be  guilty  of  high  treafon.  The  fame  argument  then  which 
Lord  Hale  drew  from  the  ftatutes  of  Elizabeth  in  aid  of  the 
conftruclion  of  the  firft  branch  of  the  flat.  25  Ed.  3.  relative 
to  counterfeiting  the  king's  money,  may  be  alfo  derived  from 
the  ftat..  of  Ph.  &  M.  in  confirmation  of  the  conftrudlion  put 
en  the  fecond  branch  of  the  ftat.  25  Ed.  3.  relative  to  the 
importation  of  falfe  money.  For  it  cannot  be  fuppofed  that 
the  legiflature  would  have  made  the  bringing  of  foreign  coun- 
terfeit current  money  into  any  of  the  dominions  of  the  realm 
high  treafon,  unlefs  the  bringing  of  money  into  fuch  domi- 
nions, counterfeited  to  the  likenefs  of  our  own  coin,  had  been 
deemed  to  have  been  as  high  an  offence  before  j  this  being 
by  far  the  greater  mifchief  of  the  two.  And  confonant  to 
the  coiiftruclion  put  on  the  ftat.  25  Ed.  3.  the  bringing  of 
fuch  counterfeit  money  out  of  Ireland  into  this  country  is 
not  within  the  ftatute.  But  under  both  the  ftatutes  of  Ed.  3. 
and  Ph.  &  M.  the  money  muft  be  brought  fromfome  foreign 
place  out  of  the  king's  dominions.  If  this  conftrudion  be 
admitted,  it  muft  in  reafon  be  taken  to  extend  to  all  the 
plantations  and  dominions  of  England,  where  the  fame  laws 
are  in  force,  by  which  the  counterfeiter  himfelf  is  punifhable; 
which  is  not  the  cafe  of  a  counterfeiter  of  our  coin  in  the 
dominions  of  another  fovereign  ;  againft  whom  it  muft  be 
admitted  that  this  provifion  was  principally  levelled.  There- 
fore it  feems,  that  if  the  counterfeiting  be  within  the  king's 
dominions,  the  importer  from  thence  into  England,  as  fuch, 
is  only  punifhable  as  an  utterer  of  counterfeit  coin.  But 
further,  in  order  to  bring  a  cafe  within  the  ftatute  of  the 
I  &  2  Ph.  &  M.,  it  feems  by  the  very  words  of  the  act  that 
the  importation,  whether  into  England  or  into  any  of  the 

dominions 
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dominions  parcels  of  the  crown  of  England,  muft  be  of  fiich    ch-  ?y-  5 

.  . .     , .        ,       •  c     l*r*bB** 

counterfeit   money   as   is   current  ivithin  this  realm,  i.  e.    o; 

England,  bj  the  confent  of  the  crown  ;  which  confent,  as  we  "-'-'-•- 
have  feen,  muft  be  fignified  by  proclamation  under  the  great  A       D  ,  . 
feal  of  England  :  for  the  legiflature  fpeaking  of  the  currency  i  H*ie,  21:. 
alter  their  phrafe,  and  do  not  as  in  the  preceding  part  extend 
the  defcription  to  the  dominions  of  the  realm.     And  befides, 
in   the    cafe    of  foreign  coin,  how  elfe  can  a  fubjet~l    of 
England  take  cognizance  of  its  legal  currency,   fo  as  to  take 
warning  not  to  import  it  under  the  penalty  of  the  law  ?  Alfo 
by  the  ftat.  i4Eliz.  c.  3.  even   the  forging  of  any  foreign  uEiiz.  c.  3. 
coin,  not  current  within  this  realm,  was  only  mifprifion  of 
treafon;   a  fortiori  therefore  the  importation  of  fuch  forged 
coin  could  not  have  been  confidered   as  treafon  itfelf.     But  P°ft-f-=3- 
now  by  the  ftat.  37  Geo.  3.  c.  126.  f.  2.  as  well  the  coun- 
terfeiting as  the  bringing  into  the  realm  foreign  coin  not 
current  is  made  felony. 

Some  verbal  di (Terence  is  obfervable  in  the  wording  of 
fome  of  the  ftatutes  on  the  fubjedl  of  the  coin  fince  the  Re- 
volution. The  ftat.  8  &  9  W.  3.  c.  26.  fpeaks  of  the  gold 
and  (ilver  coin  "  of  this  kingdom,"  or  "  current  within  this 
kingdom."  The  ftat.  15  Geo.  2.  c.  28.  in  one  part  exprefles 
by  name,  "  guineas  and  half  guineas,"  f<  (hillings  and  f:x- 
pences,"  and  is  confequently  confined  to  thofe  identical 
coins.  In  another  part  it  fpeaks  of  counterfeit  money  gene- 
rally, the  explanation  of  which  has  been  before  given.  The  Ante,  f.  r. 
ftat.  ji  Geo.  3.  c.  40.  as  to  the  copper  coin,  and  in  thy 
ftat.  37  Geo.  3.  c.  126.  f.  2.  as  to  gold  and  filver  coin,  de- 
fcribe  each  as  the  coin  of  "  this  realm,"  following  the  words 
of  the  more  ancient  ftatutes.  No  ftrefs  can  be  laid  upon  fuch 
verbal  differences  between  ftatutes  paired  in  pari  materia, 
further  than  that  the  conftruclion  which  the  reafon  of  the 
thing  points  out  muft  be  fuch  as  the  words  are  capable  of 
receiving  without  violence  to  their  proper  or  accepted  legal 
Cgnification. 

To  proceed  now  to  the  confederation  of  , 

JD.i'i/ian  cf  of- 

Offences  relating  to  the  Coin.  fa*<* rtl*      • 

•"  °  the  van. 

Thefe  may  be  confidered  under  feveral  different  heads. 

I.  As  to  the  Offence  of  counterfeiting  the  Coin;  -with  a  De- 
fcription  of  the  feveral  Species  of  Coin,  the  counterfeiting 
whereof  is  putti/bablet  and  in  lukat  Degree, 

t.  Tht 
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ch.  IV.  $7.         2.  The  makine,  mending  or  havine  any  Inflrument  akplicattc 

DlttriMofo/wu  r     '        .;      >  J      J 

*el*ti*g  t,  ,he  '«  counterfeiting  the  fame. 

<•"'"•  3.   Impair i fig  the  Coin. 

4.  Importing  counterfeit  or  light  Coin  into  the  Realm. 

5.  Exporting  the  fame. 

6.  Receiving,  tittering,  or  tendering  counterfeit  Coin. 

7.  General  Matters  relating  to  the  Coin. 

I.  Counterfeiting  the  Coin. 

f  g  The  counterfeiting  of  the  current  coin  of  the  realm  is  in 

Counterfeiting       truth  a  fpecies  of  the  crimen  falfi  or  forgery,  though  ranked 
THai^T  2*2    b? the  law  of  EnSland  in  the  higheft  clafs  of  offences  by  rea- 
4Phc.  Com.       fon  of  its  affe&ing  the  royal  majefty  of  the  crown  in  a  great 
prerogative  of  government.    The  legiilature  have  refpectively 
made  provifion  againfl  the  counterfeiting  of  the  gold  or  filver 
coin  of  this  realm,  and  of  any  foreign  realm,  and  of  our  cop- 
per coin ;  upon  each  of  which  I  (hall  have  occafion  to  ob- 
ferve  in  its  turn. 

Sratutes.  i  ft,  The  flat.  25  Ed.  3.  ft.  5.  c.  2.  declares  it  to  be  high 

25  ta.  3.  rt.  5.     trcafon  cc  jf  a  man  counterfeit  the  king's  money." 

c.  2.  ante,  f.  i.  ' 

«jre,  ch.  2.  f.  f.       By  flat.  8  &  9  W.  3.  c.  26.  f.  3.   made  perpetual  by  flat, 

SfrfofHam.   /  Ann'  c'  25-  "  If  an7  perfon,  (other  than  the  perfons  em- 
8&yW.  3.c  26.  ployed  in  his  majefty's  mint  or  mints,  or  fuch  as  fhall  have 
P«u*.lby7Ann.  authority  from  the  Lords  Commiffioners  of  the  Treafury  or 
^•-5- f-  3-          Lord  High  Treafurer  of  England  for  the  time  being,)  (hall 
after  the  1 5th  of  May  1697  mark  on  the  edges  of  any  the 
current  coin  of  this  kingdom  ;  or  if  any  perfon  whatfoever 
(hall  mark  on  the  edges  of  any  the  diminifhed  coin  of  this 
kingdom,  or  any  counterfeit  coin  refembling  the  coin  of  this 
kingdom,  with  letters,  or  grainings,  or  other  marks  or  figures 
like  unto  thofe  on  the  edges  of  money  coined  in  his  majefty'a 
mint;  every  fuch  offence  fhall  be  adjudged  high  treafon  ; 
and  the  offenders  therein,  their  counfellors,  procurers,  aid- 
ers, and  abettors,  being  thereof  convicted  or  attainted,  (hall 
fuffcr  death,"  &c.     The  profecution  to  be  commenced  in 
fix  months  after  the  offence,  by  flat.  7  Ann.  c.  25.  f.  2. 
cJovritg  or  gild-       By  f.  4.  of  the  fame  ftatute  of  William,  "  if  aqy  perfon 
in^^c.bafeuir.  w}jatfoever  after  the  i  $th  of  May  1697  fhall  colour'^),  gild, 
(a]  fljVpoft.       or  cafe  over  with  gold  or  filver,  or  with  any  warn  or  mate- 
thatisacviour-  "a^9  Pro^uc'ng  tne  colour  of  gold  or  filver,  any  coin  refcm- 
'ta&-  bling  any  the  current  coin  of  this  kingdom,  or  any  round 

blanks 
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blanks  of  bafe  metal,  or  of  coarfe  gold  or  coarfc  Clver,  of  a    Ch.  iv.  §  8. 
fit  fize  or  figure  to  be  coined  into  counterfeit  milled  money, 
refembling  any  the  gold  or  filver  coin  of  this  kingdom  ;  or  .  > 

(hall  gild  over  any  'filver  blanks  of  a  fit  Cze  and  figure  to  be 
coined  into  pieces  refembling  the  current  gold  coin  of  this 
kingdom;  all  fuch  offenders,  their  counfellors,  procurers, 
aiders,  and  abettors  fhall  be  guilty  of  high  treafon,  and  being 
convicted  or  attainted  thereof,  (hall  fuffer  death,"  &c.  But 
without  corruption  of  blood.  Profecutions  to  be  commenced 
within  three  months  after  the  offence  committed,  by  f.  9. 

By  flat.  15  Geo.  2.  c.  28.  f.  i.  "  If  any  perfon  fhall  after  i5G.*.c.a«j 
the  29th  September  1742  wafli,  gild,  or  colour  any  of  the 
lawful  filver  coin  called  a  milling,  or  a  fixpence,  or  any  coun- 
terfeit or  falfe  milling  or  fixpence,  or  add  to  or  alter  the  im- 
preffion  or  any  part  of  the  impreffion  of  either  fide  of  fuch 
lawful  or  counterfeit  (hilling  or  fixpence,  with  intent  to  make 
fuch  (hilling  or  fixpence  refemble,  or  look  like,  or  pafs  for, 
a  piece  of  lawful  gold  coin,  called  a  guinea,  or  a  half  guinea 
reflectively  ;  or  {hall  file  or  any  wife  alter,  wafh,  or  colour 
any  of  the  brafs  monies  called  halfpennies  or  farthings,  «r 
add  to  or  alter  the  impreflion,  or  any  part  of  the  imprefiion, 
of  either  fide  of  a  halfpenny  or  farthing,  with  intent  to  make 
fuch  halfpenny  or  farthing  refemble  or  look  like  or  pafs  for  a 
lawful  milling  or  fixpence  refpec~Uvely  •,  fuch  offenders,  their 
counfellors,  aiders,  abettors,  and  procurers  fhall  be  guilty  of 
high  treafon."    But  by  f.  4.  the  blood  fhall  not  be  corrupted.  ^fnfth"tf 
And  by  f.  8.  the  offender  (hall  be  pardoned  in  cafe  [being  Parde*  on  j;f. 
out  of  prifon]  he  difcovers  two  or  more  offenders  of  the  cevfrm&  6tiers- 
fame  kind  mentioned  in  the  a£t,  fo  as  they  fhall  be  thereof 
convicted.     By  f.  5.  offenders  fhall  be  indicted,  arraigned,  T™/ anj evi, 
tried,  and  convi&ed  by  fuch  like  evidence  and  in  fach  man-  dtttce' 
ner  as  other  offenders  for  counterfeiting  the  coin;  with  a 
provifo  that  the  profecution  be  commenced  within  fix  months  LimutiMH/tau. 
after  the  offence  committed. 

And  by  the   5th  fection   of  the  lad- mentioned  act   of  8&9w-3- 
William,  fpurious  money  produced  on  the  trial  in  a  court  of 
juftice  fliall  be  cut  in  pieces  in  open  court. 

All  the  abovementioned  ftatutes  relate  only  to  the  gold         $9. 
and  filver  coin  made  and  iifued  by  the  king's  authority,  in  G*£«arf*»jj»tt 

.,        r      r     T   t_  i      f  n  i  ...      and  Ji^ver  . 

tne  ienie  I  have  before  Ihewn;  the  counterfeiting  of  which  the  king. 

L       Ante,f.  I. 

J    I  Hawk.  ch.  17, 
f«57.     xMS.Sumt9i.     Ante,  f,  i.    Fide  Cinvaa's  cafe,  pott. 
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Ch.  iv.  §9.  by  all  of  them  amounts  to  high  treafbn.  The  ftatute  tf 
2S  E^'  3-  nas  always  been  fo  confidered  ;  the  provifions  of 
the  8  &  9  W.  3.  are  only  referable  to  fuch  coinage,  and  in 
fome  parts  mention  gold  and  filver  coin  by  name  j  and  the 
fame  appears  in  terms  by  the  flat.  15  Geo.  2. 


§  10. 

Counterfeiting 
gold  or  jil-ver 
foreign  coin, 
Ante,  f.  4,  5,  6. 
Vide  i  Hale, z,  10. 
215,216. 

1  Mar.  ft.  a.  c.6. 
Cold  and  Jil-ver 
foreign  coin  cur- 
rent. 


tHale,  210. 
310. 


»4  Eliz.  c.  3. 
Gold  and  filver 
foreign  coin  r.Ot 
current. 


2.  With  regard  to  foreign  coin  of  gold  or  filver,  fome  ob- 
fervations  upon  which  1  have  before  made,  the  counterfeiting 
of  fuch  as  is  current  here  was  not  within  the  ftat.  25  Ed.  3., 
but  was  made  treafon  fot  the  firft  time  by  the  ftat.  4  H.  7. 
c.  1 8.  But  that  being  repealed  by  the  ftat.  i  Mar,  c.  i,  the 
fame  provifion  was  revived  by  ftat.  i  Mar.  ft.  2.  c.  6.,  which 
ena£ls,  that  "  if  any  perfon  or  perfons  falfely  forge  or  coun- 
terfeit any  fuch  kind  of  coin  of  gold  or  fiiver  as  is  not  the 
proper  coin  of  this  realm,  and  is  or  fhall  be  current  within 
this  realm  by  the  confent  of  the  crown,  they  and  their  coun- 
fellors,  procurers,  aiders,  and  abettors,  fhall  on  convidion  be 
adjudged  guilty  of  high  treafon."  This  confent  muft  be  no- 
tified under  the  great  feal  by  proclamation,  and  a  writ  an- 
nexed thereto:  for  by  the  ftat.  17  Rich.  2.  c.  i.  foreign 
coin  is  not  to  run  in  payment  in  England. 

By  the  ftat.  14  Eliz.  c.  3.  "  If  any  perfon  falfely  forge 
or  counterfeit  any  kind  of  coin  of  gold  or  filver  of  other 
realms  as  is  not  the  proper  coin  of  this  realm,  nor  permitted 
to  be  current  within  this  realm  ;  fuch  offence  (hall  be  ad- 
judged mifprifion  of  high  treafon  ;  and  the  offenders,  their 
procurers,  aiders,  and  abettors,  being  convift,  fhall  be  im- 
prifoned,  and  forfeit  fuch  lands,  goods,  and  chattels,  as  in 
i  Hale,  376.  cafe  of  mifprifion  of  treafon."  By  "aiders"  is  meant 
fuch  as  aid  in  the  fa£t,  and  not  aiders  of  the  offender  after 
the  fa£h  At  common  law  this  offence  was  only  punifhable 
as  a  mifdemeanor. 

Both  the  ftatute  of  Mary  and  that  of  Eliz.  are  to  be  under- 
ftood  of  the  counterfeiting  of  fuch  foreign  coin  as  is  for  the 
moft  part  of  gold  or  filver.  But  the  ftat.  37  Geo.  3.  c.  126. 
has  now  provided  another  punifhment  for  the  offence  of 
counterfeiting  foreign  gold  or  filver  coin  not  current  here 
that  ftatute  reciting,  that  "  whereas  the  practice  of  counter- 
feiting foreign  gold  and  filver  coin,  and  the  bringing  into 
this  realm  and  uttering  within  the  fame  falfe  and  counterfeit 
foreign  gold  and  filver  coin,  and  particularly  pieces  of  golc 
coin  commonly  called  louis  d'or,  and  pieces  of  filver  coii 

commonly 


i  Hale,  1 1  o. 
311.  3:S. 


f.  ^. 


3.  c.  126. 
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commonly  called  dollars,  has  of  late  greatly  increafed,  and  it    ch.iv.  §  10- 

is  expedient  that  provision  mould  be  made  more  effeftually  O— "2?*  '** 

to  prevent  the  fame  j"  enadis,  "  that  if  any  perfon  or  per-  __^_ 

fons  (hall  hereafter  make,  coin,  or  counterfeit  any  kind  of 

coin,  not  the  proper  coin  of  this  realm,  nor  permitted  to  be 

current  within  the  fame,  but  refembling,  or  made  with  intent 

to  refemble  or  look  like,  any  gold  or  Giver  coin  of  any  foreign, 

(late,  &c.  or  to  pafs  as  fuch  foreign  coin ;  fuch  perfon  or 

perfons  offending  therein  fhall  be  deemed  guilty  of  felony, 

and  may  be  tranfported  for  any  term  of  years  not  exceeding 

feven."     By  the  words,  "  not  permitted  to  be  current  within, 

the  realm,"  muft  be  underftood  not  permitted  to  be  current  P«fcantf,r.3.6. 

by  proclamation  under  the  great  feal. 

Procurers,  who  are  named  in  the  flatutes  i  Mar.  ft.  2. 
c.  6.  and  14  Eliz.  c.  3.  are  not  mentioned  in  this  law;  but 
the  offence  being  made  felony  attaches  to  it  all  the  incidents 
of  felony  at  common  law,  and  confequently  may  have  accef- 
faries.  But  quaere,  if  they  are  liable  to  tranfportacion,  or  to 
any  other  punilhment  than  is  authorifed  by  the  general  a& 
of  the  1 8  Eliz.  c.  7.  f.  2.  after  mentioned  ?  Poft.p.  163. 

3.  Laftly,  As  to  the  copper  coin  of  this  realm,  the  coun-        §  ir. 

lerfeiting  of  which  was  by  the  flat,  ic  Geo.  2.  c.  28.  f.  6.      Cepptr  a**. 

15  G.  2.  c.  a8. 
puniQiable  as  a  mifdemeanor  by  t\vo  years'  imprifonment, 

and  finding  fureties  for  two  years  more ;  it  is  now  ena&ed 
by  the  flat.  II  Geo.  3.  c.  40.  that  "  if  any  perfon  after  the  n  G.  3.  c.  40, 
24th  of  June  1771  (hall  make,  coin,  or  counterfeit  any  of 
the  copper  monies  of  this  realm,  commonly  called  an  half- 
penny or  a  farthing,  fuch  offender,  his  counfellors,  aiders, 
abettors,  and  procurers,  mail  be  adjudged  guilty  of  felony." 
But  clergy  is  not  taken  away.  Se£l.  3.  enables  any  juftice 
of  peace,  on  the  oath  of  one  witnefs,  that  there  is  juft  caufe 
to  fufpedl  that  one  or  more  perfons  have  been  concerned  in 
fuch  coining,  by  warrant  under  his  hand  to  caufe  their 
dwelling-houfes,  outhoufes,  &c.  or  other  place  belonging  to 
them  to  be  fearched  for  tools  and  implements  for  fuch  coin- 
ing ;  and  if  they  (hall  be  found  concealed  there,  or  in  the 
cuftody  or  pofleifion  of  any  perfon  whatfoever  not  employed 
in  his  majefty's  mint,  or  having  the  fame  by  fome  lawful  au- 
thority, to  feize  fuch  tools  and  carry  them  before  a  juftice  of 
peace  of  the  place,  &c.  where  feized,  who  (hall  caufe  the 
fame  to  be  fecured  and  produced  in  evidence  on  the  trial  of 

M  the 
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Ch.  IV.  §  it.    the  offenders,  and  afterwards  deftroycd  by  order  of  the  courf, 

Counterfeiting  the  c  r     ,  r  ,         .     „  .  ,  ... 

'cdn.  or  °t  luch  or  iome  other  juiuce  of  peace  m  cafe  there  be  no 


trial. 


37  Geo.  3.  By  flat.  37  Geo.  3.  c.  126.  "  The  provifions  of  the  two* 

c.  12^.  i.  j.  laft-mentioned  ftatutts,  (by  riamr,)  and  all  other  a£ts  concern- 
ing the  copper  monies  of  this  realm,  called  an  half-penny  and 
a  farthing,  or  any  other  copper  money  of  this  realm,  fhall 
extend  to  ^all  fuch  pieces  of  copper  money  as  (haH  be  coined 
and  ifTued  by  order  of  his  majefty,  £c.  and  as  (hall  by  royal 
proclamation  be  ordered  to  be  deemed  and  taken  as  current 
money  of  this  realm,  as  if  fuch  pieces  had  been  particularly 
mentioned  in  fuch  acts  refpeclively." 

It  may  now  be  a  quefttbn,  Whether  under  this  latter  ftatute 
it  is  not  optional  to  profecute  either  for  a  rcifdemeanor,  as 
the  offence  is  made  by  the  flat.  15  Geo.  2.  ;  or  for  a  felony, 
as  it  is  made  by  that  of  the  1  1  Geo.  3.,  fmce  the  provifions 
of  both  flatutes  are  extended  to  the  new  copper  coinage  ? 
And  yet  fuch  an  option  without  varying  circumflances  is 
mmfual,  and  incongruous  with  the  general  rule  of  law,  that 
the  mifdemeanor  is  merged  in  the  felony. 

Rex  v.  Weft  and       The  punifhment,  however,  under  the  acl  of  the  1  1  Geo.  3. 

«.:hers,  O.  8.      js  Only  a  year's  imprifonment  •,  which  is  founded  on  the  gc- 

i  MS.  Sum.  91.  neral  fiat,  of  the  iSEliz.  c.  7.  f.  3. 

» 

T.  It  is  fuft  to  be  fcen  what  is  a  counterfeiting  witliin 
y  I2«  •  ... 

ffbat  a  counter'    tliefe  ftatutes.    There  muft  be  an  actual  counterfeiting  either 

felting.  k    t^e  party  himfelf  or  by  thofe  with  whom  he  ccnfpires  : 

i  Hale,  214.  1  F       I  J  . 

Kd.  33.  a  mere  attempt  to  counterfeit,   luch  as  preparing  the  mate- 

rials or  fafhioning  the  metal,  is  not  fuffkient,  except  in  thofe 
particular  inftances  which  have  been  fo  declared  by  ilatute. 
f.  s.  From  the  feveral  ftatutes  before  let  forth  it  is  to  be  col- 

ledled,  that  the  offence  of  high  treafon  in  counterfeiting  our 
own  gold  or  filver  coin  attaches  in  the  feveral  inftances  fol- 
lowing j 
tiBttr-        i.  In  a  complete  counterfeiting  of  any  gold  or  filver  coin. 

a  /Ed.'  3.  ft.  5.    °f  ^1C  realm  j  at  leaft  to   the  degree  of  refemblance  after 

c-  2-  mentioned. 

*Ma,ki»  **be  2'  ^  marking  on  the  edges  of  any  the  current  or  dimi- 

eJges  of  com.  nifhcd  coin  of  this  kingdom,  or  counterfeit  coin  Yefembling 
the  coin  of  this  kingdom,  with  letters  or  grainings,  or  other 
marks  or  figures,  like  thofe  on  the  edges  of  money  coined  in 
his  majefty's  mint. 

3-  By 
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"i.  By  colouring,  gilding,  or  cafing  over  \vith  gold  or  fil-    Cj,1'  r/-  $  1Z' 

.    ,          '  .  r   7^a/  rf  coxnter- 

Ver,  or  with  any  wafli  or  materials  producing  the  colour  or         fating. 
gold  or  filver,  any  coin  refembling  the  current  coin  of  this  •  • 

kingdom:  or,  9™*?  °rfilva~ 

imp  coin* 

4.  Any  round  blanks  of  bafe  metal,  or  of  coarfe  gold,  or  ending  tr  fiver- 

coarfe  filver,  of  a  fit  fixe  or  figure  to  be  coined  into  counter-  i"g^rks. 
feit  milled  money,   refembling  the  gold  or  Clver  coin  of  this 
kingdom. 

c.    By   eildine  over    any   filver    blanks    of    a    fit    fize  eating  ftlvtr 

.       ...  blanks  to  be  madi 

and  figure  to  be  coined  into  pieces  refembung  the  current  •„«,  gdd  com. 
gold  coin  of  this  kingdom.  8&9W.3.c.a6. 

6.  By  wafhing,  gilding,  or  colouring  any  lawful  or  coun-  MaK*gfl£ttv-gt 
terfeit  (hilling  or  fixpence,  or  adding  to  or  altering  the  im-  "j-!*£™g"£af 

prefiion  on  either  fide,  to  make  it  refemble  a  guinea  or  half  or  iaif  guineas. 
,      ~.     .  i5G.a.c.aS. 

guinea  reipectiveiy. 

-.   By  filing,  or  any  wife  altering,   wafhing,  or  colouring  Making  talf- 

.     ,  -  ....  ...  *",  ,       .  pence  cr  farthinvi 

any  halfpence  or  farthings,  or  adding  to  or  altering  the  im-  refcmbUJbilHagt 

prefiion  on  either  fide,  with  intent  to  make  them  refemble  erfxpenca. 

150.  a.  c,  a2, 
refpe&ively  a  (hilling  or  fixpence. 

Several  of  thefe  provifions  were  in  truth  fuperfluous  ;  for 
they  amount  after  all  to  a  counterfeiting  of  the  coin  attempt- 
ed to  be  imitated.  For  example  ;  one  who  alters  a  lawful 
(hilling,  fo  as  to  make  it  refemble  a  guinea,  may  with  as 
much  truth  and  propriety  be  faid  to  hnve  counterfeited  a 
guinea,  as  if  he  had  actually  fabricated  the  whole  piece  from 
the  original  ftate  of  the-  metal.  In  like  manner,  as  one  who 
alters  the  principal  fum  of  a  bond  is  as  much  a  forger  of  the 
bond  fo  altered,  as  if  he  had  written  the  whole.  Thefe  are 
kindred  offences.  The  3d,  4th,  and  jth  descriptions  only 
feem  to  carry  the  offence  further  than  the  flat.  25  Ed.  3.  had 
done  :  becaufe  they  conftitute  acts  to  be  high  treafon  which 
are  only  preparatory  to,  and  in  the  progrefs  of  actually  coun- 
terfeiting the  coin. 

» 

Whether  there  be  a  counterfeiting,  or,  in  the  words  of        5  I  •?. 
fome  of  the  ftatutes,  a  refembling  of  the  real  coin,  is  a  mat-  The  fimiituJe  * 
ter  of  fa£l  of  which  the  jury  are  to  judge  upon  the  evidence  ytttj  u"°ff 
before  them  :  in  which  refpecfc  there  can  be  no  diftin&ion 
between  our  own  and  foreign  coin.     There  muft  be  a  refem-  it  n-td  not  it 
blanc-e,  luch  as  may  in  circulation  ordinarily  impofe  upon  ^j^"f  8  lg. 

Ms  the  an.a'ij. 


164 
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at"U  ' 


3  MS.  Sum.  50. 
Ridgeley's  cafe, 
poft.  (.  i&. 


R«x  v.  Welih 
and  another, 
Hertford  Lent 
Aflizes  1785, 
cor.  Perry  n,  B. 


It  is  not  vecrffaiy 
{bat  there  Jbould 
be  an  impreJJi'M 


eommon  "worn 
coin. 


Varley's  cafe, 
1771,  2  Blac. 
Rep.  631. 
j  MS.  6um.  46. 
Leach,  71.  S.C. 
&ZS3. 
y\dt  Rex  v. 
Harris  and  Mi- 
llion, Leach,  116 
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the  world;  but  it  is  clear,  that  in  order  to  warrant  a  con- 
viction the  refemblance  need  not  be  perfect.  Thus  a  coun- 
terfeiting, with  fome  fmaH  variation  in  the  infcription,  effi- 
gies, or  arms,  done  probably  with  intent  to  evade  the  law,  is 
yet  within  it  j  and  fo  is  the  counterfeiting  in  a  different 
metal,  if  in  appearance  it  be  made  to  refemble  the  true 
coin. 

Patrick  and  John  Welfli  were  indicted  for  counterfeiting 
a  piece  of  falfe  and  counterfeit  money  and  coin,  of  the  likenefs 
andjimilitudeofthegood,   legal)   and  current  coin,  money,  and 
ft  her  coin  sf  this  realm  called  a  milling,  againft  the  form  of 
the  ftatute.     A   fecond  count  charged  a  fknilar  offence  in 
counterfeiting  a  fixpence.     It  appeared  that  all  things  necef- 
fary  for  coining,  with  a  mould  for  millings  and  fixpences, 
were  found  in  P.  Welfh's  houfe,  where  the  other  prifoner 
was  at  work  in  coining  when  he  was  apprehended;  and  fe- 
veral  millings  and  fixpences  which  they  had  coined  were 
found  in  the  room  or  upon  them  in  a  perfect  (late  for  circu- 
lation, and  many  had  been  circulated  and  paffrd  off.     The 
objection  made  was,  that  there  was  no  impreffion  on  any  of 
thefe  coins,  and  that  the  offence  was  not  complete  till  the 
ftamp  was  put  upon  them,  till  when  they  could  not  be  faid 
to  refemble  the  current  coin.     But  it  was  over-ruled  at  the 
trial,  and  the  cafe  went  to  the  jury,  who  found  the  prifoner 
guilty.     Judgment  was  however  refpited  to  take  the  opinion 
of  the  judges,  all  of  whom  thought  that  the  conviction  was 
proper.     They  faid,  it  was  a  queftion  of  fact,  Whether  the 
counterfeit  were  of  the  likenefs  and fimilitude  of  the  lawful  cur- 
rent filver  coin  called  a  milling?  and  the  jury  having  fo  found 
it,  the  want  of  an  impreffion  was  immaterial ;  becaufe  from 
the  impreffion  being  generally  worn  out  or  defaced,  it  was 
notorious  that  the  currency  of  the  genuine  coin  of  that  de- 
nomination was  not  thereby  affected.     The  counterfeit  was 
perfect  therefore  for  circulation,  and  poflibly  might  deceive 
the  more  readily  from  having  no  appearance  of  an  impref- 
fion ;  and  in  the  deception  the  offence  confifts.     But  in 
Varley's  cafe,  where  the  impreffion  of  money  was  forged 
on  an  irregular  piece  of  metal,  not  rounded,  without  finifh- 
ing  it,  fo  as  not  to  be  in  a  flate  to  pafs  current,  the  offence 
was  holden  to  be  incomplete,  although  he  had  actually  at- 
tempted to  pafs  it  in  that  condition. 

But 
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But  if  there  be  a  counterfeiting,  fuch  as  I  have  before  de-    ch.  lv-  §  13- 
fcribed,  in  fraud  of  the  king,  the  offence  within  the  refpe&ive    '    ya^. 
ftatutes  is  complete  before  any  uttering  or  attempt  to  utter.    •  •    . 

The  uttering  is  punifhable  in  another  manner,  as  will  be  3 In(t- l6- 

i  Hate,  115.2*8. 

iaewn.  x  Ha*k.  ch.  17. 

A  55.    4  Bizc.  Com.  84.     i  MS.  Sum.  91.     Poft.  f.  26,  27,  18. 

But  befides  the  offence  of  counterfeiting,  which  requires         $14. 
a  fimiiitude  to  a  common  intent  to  the  exemplar,  the  above-  wbat*"l™"«g* 

r  tiff,  "within  the 

mentioned  ftatutes,  as  I  before  obferved,  go  further  in  fome  fat-ate. 
inftances  j  and  in  particular  it  has  been  made  a  queftion,  Ante'  "  I2' 
What  is  a  colouring^   &c.    withia   the    ftat.    8  &  9  W.  3.  Ante,  f.  8, 
c.  26.  ? 

"William  Cafe  was  fcmnd  guilty  on  an  indictment  for  trai-  Rex  v.  Wm. 
teroufly  colouring  with  materials  producing  the  colour  of  s*^  affi"es 
filver  a  piece  of  bafe  coin  refembling  a  fliilliBg,  againft  the  i795> cor- 
ftatute.     The  prifoner  was  taken  in  the  very  act  of  making  B^r|4'  Mi" 
counterfeit  {hillings  in  the  ordinary  way,   by  deeping  round  MS-  Jud- 

r.      r.       f          .   n          •  r       •          XT  f  Preparing  blankt 

blanks  compofed  of  brafs  and  filver  m  aqua  fortis.     ISione  of  wtb  fab  matc- 
them  were  found  in  a  finimed  Rate:  but  many  were  taken  r'f?^tf£l"  , 

rubbed  -will  make 

out  of  the  liquor  by  thofe  who  appreheaded  the  priibner ;  tb>m  refembl:  tb< 
and  others  had  been  before  taken  out  by  himfelf  and  were  7™ i™' within ' 
dry.     Thefe  exhibited  the  appearance  of  lead,  and  fome  of  tbejlatutef  be- 
them  had  the  imprefilon  of  a  (hilling,  and  by  rubbing  them  blame  has  been 
a  little  they  would  perfectly  refemble  filver  coin,  and  would  f^^^f^ 
readily  pafs  current  j  but  iu  their  then  ftate  the  jury  found, 
that  none  would  pafs  current.     The  queftion  therefore  was, 
Whether  this  offence  were  complete,  inafmuch  as  the  colour 
of  filver  had  not  been  produced  in  any  of  the  blanks?   The 
counfel  for  the  crown  argued,  that  if  the  colour  of  filver  had 
been  produced,  it  would  have  been  high  treafon  within  the 
ftar.  25  Ed.  3.;  and  that  the  flat.  8  &  9  W.  3.  was  made  to 
punifti  the  inchoate  offence,  which  before  was  not  punifh- 
able  ;  and  that  offence  was  complete  by  dipping  the  round 
blanks  in  the  aqua  fortis,  by  which  forne  change  of  colour 
had  been  produced ;  for  that  the  words,  "  producing  the 
colour  of  filver,"  were  to  be  reftrained  to  the  next  antecedent 
words,  "  materials,"  &c.  and  not  to  the  preceding  words 
*<  colour,"  &c.     This  matter  being  referred  to  the  jv.dgesj  £afte- 
there  was  fome  difference  of  opinion  amongft  them.     One  I795»  (>bfen: 
judge  faid,    he  underftood   the   words  "  colour,"  &c.  to  BaUe",'j', 
mean  producing  on  the  piece  of  metal  the  colour  of  filver, 
M  3  which 
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Ch.  IV.  §  14.    wh;ch  was  not  (ione  here;  for,  without  rubbing,  the  money 
What  a  counter- 
feiting,         coined  would  not  pals  :  and  another  obferved,  that  the  word 

•  in  the  flatute  was  "  producing"  in  the  prefent  tenfe,  and  not 

materials  ivhich  would  produce.  But  all  the  other  judges 
thought  the  convidion  right.  They  conficlered,  that  the 
offence  was  complete  when  the  piece  was  coloured  ;  for  it 
was  then  coloured  with  materials  which  produce  the  'colour 
of  filver ;  and  that  it  was  not  neceff.iry  that  the  piece  fo 
coloured  fhould  be  current,  for  the  colouring  of  blanks  was 
an  offence  within  the  claufe.  And  it  was  obferved,  that  a 
contrary  conftruftion  would  prevent  any  convi&ion  until  a 
wafh  was  difcovered  which  would  in  the  firft  inftance  pro- 
duce a  perfect  bright  fhilling  or  fixpence. 

Rexv.  Lavey,  A  cafe  under  the  like  circumflances  had  been  before  ex- 
O.  B.  Dec!  prefsly  decided  by  the  unanimous  opinion  of  the  judges  to 
1776.  MS.  come  within  the  ftatute.  But  there  the  doubt  was  not.  as  in 

Gould,  f.  and         ; 

MS.  Crown  Caf.  the  laft  inftarice,  upon  the  neceflity  of  rubbing  the  blank  after 
,,       it  was  taken  out  of  the  wafh,  in  order  to  cive  it  the  appear- 

Jlringing  to  the 

furface  tie  latent  ancc  of  filver ;  but  whether  the  legiflature  did  not  intend 

Giver  in  a  blank     r     *  .         .  ,  •,  •  i"iir 

of  mixed  met tl  by  *ucn  a  colouring  only  as  is  altogether  produced  by  lome  out- 
meam  of  dippir.g  ward  application.  But  they  all  thought  that  this  procefs  of 

it  in  aqua  fortit,  <•»•  i       «  /-»  i          i  r    \  n        c 

which  cc/rodes  extracting  the  latent  Giver  by  the  power  of  the  v/ath,  from 
the  bafe  metal,  is  ^g  ^ody  to  the  furface  of  the  blank,  was  a  colouring  within 

e  colouring  within  J  ° 

tbefiatute.  the  words  of  the  a6l.     They  thought  befides,  that  it  might 

leach,  140.  S.C.  be  ciiargec}  as  a  colouring  with  filver;  for  the  efifeft  of  the 

aqua  fortis  is  to  corrode  the  bafe  metal,  and  leave  the  filver 

only  on   the  fuperficies,   and  fo   the  copper  is  coloured  or 

cafed  with  Giver. 

.  Not  only  all   fuch  as  counterfeit  the  king's  coin  without 

Cwtiterfeitirg  by  his  authority,  but  even  fuch  as  are  employed  by  him  in  the 
•fficers  of  the  mint,  come  within  thefe  ftatutes,  if  for  their  own  lucre  they 

Mint. 

i  Hal?,  ^^1.  make  the  money  of  bafer  alloy,  or  lighter  than  by  their  inden- 
i  Hawk.  ca.  17.  tureg  ^^  are  aut:horife(i  anj  bound  to  do  :  for  they  can  only 

3inft.  1 6,  17.     juftify  their  coining  at  all  under  fuch  an  authority  ;   and  if 

4  Blac.  Com.  84.   J  r*  ,...,,.  .f    , 

7  MS.  Sum.  91.  they  have  not  purfued  that  authority,  it  is  the  fame  as  if  they 
Ante,  f.  3.          jjjjj  none.     But  it  is  not  any  miftake  in  weight  or  alloy  that 
will  make  them  guilty  of  high  treafon  ;  the  a£l  mud  be  wil- 
ful, corrupt,  and  fraudulent ;  for  it  mufl  be  laid  and  proved 
to  be  done  traiteroufly.     The  flat.  8  &  9  W.  3.  does  indeed 
make  a  fpecial  exception  of  perfons  employed  in  his  majefty's 
mint  5  which  feems  unnecefTary,  and  would  have  been  im- 
plied 
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piled  by  law,  when  they  were  employed  by  his  majefty's 
authority  in  the  fenu  before:  dcfjribed..    Neverthelefs  it  was        '"  '  ' 
holden  about  Hilary  term  13  V\r.  3.  by  all  the  judges,  that  in  MS.  Tracy,  19. 
an  indiftment  on  that  ad  it  o-jght  to  be  averred  that  the  JJJ^jJ;"' 
party  was  not  empbyed  in  the  mint,  or  authorifed  by  the  iftedit.  ^ 
treafurer,   &c.;  bccii;;c  the  exception  of  fuch  perfons  is  f'0^^^^. 
within  the  enadir ...  -^nt  of  fach  an  autho-  &  i  Burr.  154. 

is  part  cf  the  defcription  of  the  offence  itfelf.     This  ^is.' Sum.  9** 
queftion  was  r.  Jr.  JalliceTurton,  who  had  convifled 

one  upon  this  ftatate  at  York,  upon  an  indi&ment  which 
had  not  fuch  an  averment;  and  for  this  reafon  itwasholden 
bad,  and  that  the  prifoner  ought  to  be  tried  again,  which  was 
done  at  the  Lent  afTizes  1702,  before  Powis,  J.,  when  the 
prifoner  was  attainted  and  executed. 

II.   The  making ,  mending ^  or  having  any  Inflru-        ^  l6t 

ment  applicable  to  counterfeiting  the  -Coin.         t£*'J'b™£~ 
By  flat.  8  &  o  W.  3.  c.  26.  f.  i.  «  after  the  i  ah  of  May  «>**«««/«• 

-1  Cf.KlKg* 

1607,  no  fmith,  &c.  or  other  perfon  whatfoever,   (other  s«9\v.  3. 

r-  i          i    •       i  •  •    n    >          •  ..i.      c.  26.  made  per- 

than  the  perfons  employed  in  his  rnajefty  s  mints  in  me  pe^ai  by  7  Ann. 
tower  of  London  or  clfe where,  and  for  the  ufe  and  fcrvice  c.  15. 
^>f  the  faid  mints  only,  or  perfons  lawfully  authorifed  by  the 
lords  commiflioners  of  the  Trcafary  or  lord  high  treafurer  of 
England  for  the  time  being,)  fhall  knowingly  make  or  mend, 
or  begin  or  proceed  to  make  or  mend, or  amll  in  the  making  or 
mending  of  any  puncheon,  counter-puncheon,  matrix,  ftamp, 
e,  pattern,  or  mould,  of  ftsel,  iron,  filver,  or  other  metal 
or  metals,  or  of  fpaud,  or  fine  founder's  earth  or  fand,  or  of 
any  other  materials  whatfoever,  in  or  upon  which  there  fhall 
be  or  be  made  or  imprefled,  c:  <il  make  or  imprefs, 

the  figure,  (lamp,  refemblance,  or  funilitude  of  both  or  either 
of  the  fides  or  flats  of  any  gold  or  filver  coin,  current  within 
this  kingdom;  nor  (hall  knowingly  make  or  mend,  or  begin  or 
proceed  to  make  or  mend,  or  affift  in  the  making  or  mending 
of  any  edger,  or  edging  tool,  inftrument,  or  engine,  not  of 
common  ufe  in  any  trade, but  contrived  for  making  (a]  of  mo-  (a)  S^vttre,  a 
ney  round  the  edges  with  letters,  graining-,  or  other  marks  or  'Tjf.'d  famte  fa. 
figures  refembling  thofe  on  the  edges  of  money  coined  in  his  martingt 
majefty's  mint ;   nor  any  prefs  for  coinage,  nor  any  cutting 
engine,  for  cutting  round  blanks,  by  force  of  a  fcrew,  out  of 
flatted  bars  of  gold,  filver,  or  other  metal;  nor  (hall  knowingly 
buy  or  fell,  hide  or  conceal,  or  without  lawful  authority  or 
M  4  fufficient 
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£VVt  Jil6'    Efficient  excufe  for  that  purpofe,  knowingly  have  in  his  or 

Making,  ©c.  or     .     .  f  b  J 

Laving  injlru-  their  houfes,  cuftody  or  poffeffion,  any  fuch  puncheon,  coun- 
'"?•  ter-puncheon,  matrix,  ftamp,  dye,  edger,  cutting-engine,  or 
other  tool  or  inftrument  before  mentioned.  And  every  fuch 
offender  and  offenders,'  their  counfellors,  procurers,  aiders, 
and  abettors  fhall  be  guilty  of  high  treafon,  and  being  thereof 
convicted  or  attainted,  (hall  fuffer  death,"  &c. 

Conveying  out  of  By  f.  2.  "  If  any  perfon  or  perfons  whatfoever  after  the 
^ealing'fuchin?'  r51^  of  May  1697,  (hall,  without  lawful  authority  for  that 
Jiruments.  purpofe,  wittingly  or  knowingly  convey  or  affift  in  convey- 

ing out  of  any  of  his  majefty's  mints  any  puncheon,  counter- 
puncheon,  matrix,  dye,  ftamp,  edger,  cutting-engine,  prefs, 
or  other  tool,  engine,  or  inftrument  ufed  for  or  about  the 
coining  of  monies  there,  or  any  ufeful  part  of  fuch  tools  or 
inftruments  j  fuch  offenders,  their  counfellors,  procurers, 
aiders,  or  abettors,  as  alfo  all  and  every  perfon  and  perfons 
knowingly  receiving,  hiding,  or  concealing  the  fame,  (hall 
be  adjudged  guilty  of  high  treafon,  and  being  convicted  or 
attainted  thereof  fhall  fuffer  death,"  &c. 

7  Ann.  e.  a  5.  f.*.       By  7  Ann.  c.  25.  f.  2.  the  profecution  of  fuch  as  offend 

Profecution  with'  •     n    ti          i  n      „    i  i  •  i-  L 

infixmontbi,  againit  the  above  aft,  *'  by  making,  or  mending,  or  begin- 
ning or  proceeding  to  make  or  mend,  any  coining  tool  or 
inftrument  therein  prohibited,  may  be  commenced  within 
fix  months  after  fuch  offence  committed." 

8  &  9"W.  3.  Alfo  by  f.  5.  of  the  fame  ftatute  of  King  William,  "  If 
c^/'tolis.&c.  any  Puncheon,  dye,  ftamp,  edger,   cutting  engine,   prefs, 
to  be  jiized  to  be   flafk,  or  other  tool,  inftrument,  or  engine  ufed  or  defigned 
%eimr'ed  **  """    *°r  c°ining  or  counterfeiting  gold  or  filver  money,  or  any 
Poft.                 part  of  fuch  tool  or  engine,  fhall  be  hid  or  concealed  in  any 

place,  or  found  in  the  houfe,  cuftody,  or  pofieflion  of  any 
perfon,  not  then  employed  in  the  coining  of  money  in  fome 
of  his  majefty's  mints,  nor  having  the  fame  by  fome  lawfuj 
authority,  then  any  perfon  difcovering  the  fame  may  feize 
and  carry  them  forthwith  to  fome  juftice  of  peace  of  the 
county  or  place,  to  be  produced  in  evidence  at  the  trial  of  the 
offender  ;  and  they  fhall  be  afterwards  defaced  and  deftroyed 
by  order  of  the  court,"  &c.  By  f.  7.  no  attainder  by 
a£t  fhall  corrupt  the  blood. 


As  to  the  manner  of  drawing  the  indi&ment  on  thq 

of     ft 

Ante,f.  15. 


Common  of     ftatute  of  William,  I  have  before  fpoken  of  itt 

the  ftatute  of 


Offences  relating  to  the  Coin.  169 

John  Bell  was  indicted  on  the  ftatute,  for  that  he  not    Ch.  IV.  §  17. 

r  i  •  a          1  •         1          Having,  £ff.  ilS- 

oemg  a  perfon  employed  in  or  for  the  mint,  &c.  knowingly,  ftrumenttfsrc.-n- 
felon'oufly,  and  traiteroufly  had  in  his  cuftody  a  prefs  for  "£• 
coinage,  without  any  lawful  authority,  or  fufficient  excufe  for  ~  ^         "** 
that  purpofe,  againft  the  duty  of  his  allegiance,  &c.     It  was  I753.  Fott.-^o. 
proved,  that  the  defendant  knowingly  had  a  prefs  in  his  ^f^{^~ 
houfe  and  cuftody,  of  the  fame  fort  as  thofc  ufed  in  the  mint  inftnmer.t  -witti* 
for  coinage,  and  proper  to  he  made  ufe  of  for  coining*  gui-  Jj,  J^TIl  & 


neas,  (hillings,  and  louis  d'ors,  orany  other  fmaller  pieces,  and  9  w'  3-  f  •  »6- 

,-  .  .  .  r    _  T      i-  i  which  makes  it 

alfo  proper  for  making  certain  manufactures.     It  did  not  triJJ-:.  t,  Lave 


appear  that  it  was  ever  made  ufe  of  or  intended  to  be  made  tbe 

ufe  of  by  the  defendant  for  fuch  manufactures,  or  for  coin-  tyt  c"fljy.   * 

ing  any  of  the  current  coin  of  this  kingdom  :  but  it  was  Hwzgjucbi* 
J  ."...,,  poJJ'jfo*  fir  fix 

proved,  that  he  intended  to  ufe  it  for  coining  louis  d  ors  and  furpafe  <fce:ni*g 

other  foreign  pieces,  not  the  current  coin  of  this  kingdom.  •£*'"*"  jfjfjj" 

And  no  proof  was  given  by  him  of  his  being  employed  in  the  -uhd  to  be  a  jnf, 

mint,  &c.;  or  that  he  had  any  lawful  authority,   or  any  ta'tttb^c^e  'Lt 

excufe  but  as  aforefaid,  for  having  the  faid  prefs  in   his  <-fthiaEi.    &4 

cuftody  orpoflcfllon.     The  defendant  was  found  guilty  :  but  quired* 

two  points  were  referved  for  the  confederation  of  the  judges  ; 

i.  Whether  a  prefs  for  coinage  be  one  of  the  tools  or  inftru- 

ments  within  that  claufe  of  the  act  on  which  the  indictment 

is  founded?    And  if  it  were,   2.  Whether  the  facts  dated 

amounted  to  a  fufficient  excufe,  to  fave  the  defendant  from 

the  penalties  of  the  act.     A  majority  of  the  judges  anfwered  O"  a  conference 

both  queftions  in  the  affirmative  j  confidering  on  the  fecond  ^c^ 

queftion,  that  this  act  was  only  intended  to  prevent  the  coun- 

terfeiting the  current  coin  of  this  kingdom,  and  not  foreign 

coin.     Lord  C.  J.  Ryder  and  Fofter,  J.  diflented  from  the 

laft  refolution$  confidering  that  the  act,    though  principally 

levelled  againft  counterfeiters  of  the  current  coin  of  the  king- 

dom, was  not  confined  folely  to  that  object.     That  the  in- 

tention of  the  legiflature  was  to  keep  out  of  private  hands, 

as  far  as  poffible,  all  means  of  counterfeiting  the  coin  ;  and 

therefore  makes  it  high  treafon  to  be  knowingly  poflefled  of 

fuch  instruments,  in  fact,  without  lawful  authority  or  fuffi- 

cient excufe.     That  it  was  therefore  incumbent  on  the  de- 

fendant to  mew  fuch  lawful  authority  or  fufficient  excufe. 

But  that,  fuppofing  his  mere  intention  to  be  an  ingredient  in 

the  cafe,  the  intention  found  .of  ufing  the  prefs  for  the  pur- 

pofe dated  did  not  amount  to  a  fufficient  excufe  ;  and  upon 

vhe  fulleft  confideration  afterwards  Mr.  Juftice  Fofter  was  ^  *«  P«fte« 

to  the  3d  edit,  of 
Of  Foil.  C.  L.  p.  8. 
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ch.  IV.  §17.  of  opinion  that  the  cafe  did  fall  within  the  act  ;  in  which 
Having,  &c.  la-  Op;nion  it  appears  that  Lord  Hardwicke  fully  concurred. 

ftrumer.tijor  coin-      •  :  *  .  r        i  •    i 

ing.  Hugh  Lennard  was  indicted  for  high  treafon  on  the  ftat. 

•"   •••  ......  '    S  &  9  W.  3.,  for  having  in  his  cuftocly  and  poffeffion,  with- 

Lennard's  cafe,    out  an    iawfui  Or  fufl"iciciit  excufe,  one  mould  made  of  lead. 

Taunton  Lent 

affizes  1772,  on  which  was  made  and  imprefled  the  figure,  flamp,  refem- 
blance,  and  fimilitude  of  one  of  the  fides  or  flats  of  a  (hilling, 
i  MS.  Sum.  93.  viz.  the  head  fide,  ,&c.  The  prifoncr  being  convicted,  it 
&  LeaclT,^.  was  fubmitted  to  the  judges,  ift,  Whether  the  mould  found 
s-  c-  in  the  prifoner's  cuftody  be  comprifed  under  the  general 

Arr.wUtorccln-  ,   ,     r 

ing  it  a  tool  or  words,  "  other  fool  or  injtnitnent  before  mentioned,  fo  as  to 
'."f'™""  ™'*in  make  the  unlawful  cuftody  of  it  high  treafon  :  it  being  ob- 

ibe  ftatute  8  fef  ; 

9  JT.  3  c.  26.  "  fervabie  that  the  words,  "pattern  cr  mould"  which  are  men- 

^flSytfwKct  li°ned  in  tne  fir  ft  Part  °f  tlie  ac~t>  are  omitted  in  the  latter. 
n  tresfon.  adiy,  If  it  b^  fo  comprifed,  Whether  it  fliould  not  have  been 

Eafter  term  ,.,.....,-.  ,         .     ,,  .        , 

1772,  (ubient      him  in  the  indictment  to  be  a  toot  or  injlrutnenty  m  the  words 

p<;  Grey,  C.  J.)  of  the  a  £1  ?    The  judges  were  unanimoufly  of  opinion,  that 

the  mould  M'a$  a  tool  or  inftrument,  mentioned  in  the  former 

part  of  the  ftatute,  and  therefore  included  under  the  general 

words  in  the  latter  part  ;  and  that  having  been  before  exr 

prefsly  mentioned  by  name,  it  need  not  be  averred  in  the 

indictment  to  be  fuch  tool   or  inftrument.     Another  doubt 

afterwards  arofe,  Whether  the  indi&ment  properly  laid  it  to 

A  mould  on        be  a  mould,  en  which  was  made  and  imprejfrd  ike  figure,  &c. 

jStbTre-     tf  <*  foiling?  the  evidence  being  of  a  mould  on  which  the 

fembianre  <  f  a     refemblance  of  a  {billing  was  inverted,  and   therefore  more 

iffuffiden'ttyde:  properly  an  inftrument  to  make  or  (lamp  the  refemblance  of 

fcribcd  in  the       a  fl^^linpr  than  an  inftrument  on  which  the  refemblance  was 

indidmeot  as  °  . 

"  a  mould  en  made.  Itet  the  evidence  was  holden  by  molt  or  the  judges 
«S*ri51he  to  fuPP°rt  the  indiament;  for  the  (lamp  of.  the  coin  was 
"  figure  of  a  imprefled  on  it.  But  they,  as  well  as  the  reft  who  doubted, 
thot'h'lfrnig't  a2reecl  tnat  t*ic  indi£tment  would  have  been  more  accurate 
be  more  properly  if  it  had  ftated  that  the  prifoner  had  in  his  cuftody  a  mould 
JSu^JU  that  would  make  the  figure  of  one  of  the  fides  of  a 

•wuttd  make  fuch 


. 

figure. 

x  j  g  The  degree  of  fimilitude  to  the  real  coin  which  the  tools 

to  a    or  inftruments  muft  be  capable  of  impreffing,  in  order  to 
L    brinS  the  cafe  wltnil1  the  ftatute  of  King  William,  feems  to 
o  the  coin  is  fuffi-  be  governed  by  the  fame  confiderations  as  were  before  noticed 
Ante  f.  13.        'n  r^garcl  to  tne  counterfeit  coin  itfelf.   The  jury  are  to  judge 
whether  the  inftrument  in  queftion  be  calculated  to  imprefs 

the 
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tl;je   figure,  (lamp,  refemblance,  or  fimilitude  of  the  coin  Ch.iv.ji8. 

current.     Thefe  latter  words  extend  the  offence  beyond  an  j^*7f«/£«iT. 
rxacl:  imitation  of  the  original  and  proper  effigies  of  the  coin  : 

and  the  intention  of  the  legiflature  would  be  entirely  defeated  —  •—  —  — 
by  a  different  conftruciion. 

Rowland  Ridgeley  was  indicled,  for  that  he,  not  being  Ridgeley's  cafe, 

employed  by  the  mint,  &c.  knowingly,  felonioufly,  and  trai-  j.'../  Me£ 

teroufly  had  in  his  cuftody  and  pofiefpon  one  puncheon  made  Gould  and  Bui- 

,  .   .  .  _  ,      ler,  Js.  Leach, 

of  iron  and  fteel,  in  and  upon  which  was  imprelied  and  made  r-a  s.  C. 


the  figure,  refemblance,  and  fimilitude  of  the  head  fide  of  a  JJ?W*5*fb 

y  i*  pyjtffion  a 
{hilling  without  lawful-  authority,   &c.     He  was  charged  in  tuition  for  the 

another  count  with  having  fuch  a  puncheon,  which  would  ^^ijffiT/Sf 
make  and  imprefs  the  figure,  &c.     The  puncheon  was  found  8  cf  9  *T  3. 
in  the  prifoner's  lodging,  with  a  quantity  of  bad  money  :  and  ^Satttammi 
the  iurv  were  fatisfied  that  he  had  it  knowingly   and  for  the  *"-?**<&:• 

/•«•••          L  "     ui.          r  i  rn.         i        T          ""Vketbe 

purpoieor  coining,  but  would  have  round,  a  vermci  only  that  fgare,&c.  And 
the  puncheon  was  knowingly  in  his  cuftody  ;  fubmitting  to  'c^"cfhf^a"^ 
the  court  whether  the  proof  of  fuch  puncheon  being  found  htttn,  yet  held 
fatisfie'd  the  words  of  the  aft.     The  verdict  however  was  ^SSfai*, 
taken  generally  ;  and  as  the  officers  of  the  mint  remembered  <&8miat  at  a 
no  profecution  under  this  branch  of  the  act:,  the  court  wifhed  ^iid^mfre/t  \h$ 
to  have  the  opinion  of  the  judges  thereon.     It  appeared  by 

V,  ,  ,  7 

the  evidence  or  the  engraver  or  the  mint,  that  the  puncheon 
v^as  complete  and  ready  for  ufe  ;  and  that  the  manner  of 
making  ii  is  this  :  a  milling  is  cut  away  to  the  outline  of  the 
head  ;  that  outline  is  fixed  upon  a  piece  of  fteel,  which  is 
filed  or  cut  clofe  to  the  outline,  which  makes  the  puncheon  ; 
the  puncheon  makes  the  dye,  which  is  the  counter-puncheon. 
That  a  puncheon  is  complete  without  letters,  but  it  may  be 
made  with  letters  upon  it  ;  though  from  the  difficulty  and 
inconvenience  it  is  never  fo  made  at  the  mint  j  but  after  rhe 
dye  is  ftruck  the  letters  are  engraved  upon  it.  That  a 
puncheon  alone  without  the  counter-puncheon  will  not  make 
the  figure.  That  to  make  an  old  (hilling  current,  nothing 
elfe  was  neceiTary  but  fuch  a  puncheon.  That  the  puncheon 
was  hardened  and  ready  for  ufe  ;  but  it  was  impoffible  to  fay 
that  the  (hillings  found  on  the  prifoner  were  made  with  it, 
the  impreffion  was  fo  faint,  though  they  had  all  the  appear- 
ance of  it.  The  judges  were  all  of  opinion  that  the  prifon- 


er's  cafe  came  within  the  words  of  the  ftat.   8  &  9  W.  3.   Inn,  23  Jan. 
word  puncheon  is  exprefsly  mentioned  in  the  act  j  and  it  D»  dry,  c?j.) 

win 
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ch.  iv.  §1*.  will  by  the  means  of  the  counter-puncheon  or  matrix  im- 
$rummtiforiAn-  prefs,  &c.  to  the  fimilitude  of  the  current  coin.  The  words 
'"I-  "  figure,  ftamp,  refemblance,  or  fimilitude,"  in  the  act,  do 

not  mean  an  exact  figure,  &c. ;  but  if  the  inftrument  im- 
prefs a  refemblance  in  point  of  fact,  fuch  as  will  impofe  on 
the  world,  it  is  fufficient,  whether  the  letters  are  apparent 
on  the  puncheon  or  not ;  otherwife  the  act  would  be  quite 
evaded  ;  for  the  letters  would  be  omitted  on  purpofe.  The 
puncheon  in  queftion  was  one  to  imprefs  the  head  of  King 
"William ;  and  the  millings  of  his  reign,  though  the  letters 
were  worn  out,  are  current  coin  of  this  kingdom.  The 
puncheon  made  an  impreffion  like  them,  and  the  coin  ftamped 
with  it  would  refemble  them  on  the  head  fide,  though  there 
were  no  letters.  This  was  compared  to  the  cafe  of  counter- 
Ante,  cLa.f. 25.  feiting  the  great  feal  mentioned  in  i  Hale  184.,  where  he 
fays,  that  the  omiflion  or  addition  of  words  in  the  infcription 
of  the  true  feal,  for  the  purpofe  of  evading  the  law,  would 
not  alter  the  cafe.  And  the  judges  all  agreed,  that  it  was 
Not  tuceflary  to  not  neceflary  to  prove  that  money  v/as  actually  made  with 
*witb<tbt\J>R  -'  ^e  in^rument  in  queftion. 

meat,  &c, 

§  xp.  In  Sutton's  cafe,  the  indictment,  which,  was  framed  as  for 

Button's  cafe,  a  mifdemeanor  at  common  law,  charged  that  the  defendant, 

Rep!  tempi   '  without  any  lawful  authority,  had  in  his  cuftody  and  poflef- 

Hardw.  370.  f]on  two  jron  ftamps,  each  of  which  would  make  and  imprefs 

IndiElment  for  .     ' 

mijdemeanor-at  the  figure,  refemblance,  and  fimilitude  of  one  of  the  fceptres 
'tori™  to™/frr  'imPre^c^  uPon  tne  current  gold  coin  of  this  kingdom,  called 
half  guineas,  with  intent  to  make  the  imprefiion  of  fceptres 


on  divers  Piece*  of  fllver  coin  of  thls  realm'  called  flxPences» 
and  to  colour  fuch  pieces  of  the  colour  of  gold ;  and  fraudu- 
lently to  utter  them  to  his  majefty's  fubjects  as  lawful  half 
guineas  j  againft  the  peace,  &c.  Page,  Probyn,  and  Lee, 
Juftices,  held,  that  the  bare  having  fuch  inftruments  in  pof- 
feflion,  with  the  intent  charged,  was  a  mifdemeanor:  but 
Lord  Hardwicke  thought  that  the  bare  pofleflion  was  not 
unlawful,  unlefs  made  ufe  of,  or  unlefs  made  criminal  by 
ftatute,  as  in  the  inftance.  of  the  ft  at,  8  &  9  W.  3. 
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Ch.  IV.  §ao. 
TTT  •     •  T        s~i    •  Jmf  airing. 

111.  Impairing  the  Loin.  , 


This  offence  (lands  at  this  day  on  the  following  ftatutes :         §  20. 
By  ftat.  17  Ed.  4.  c.  I.  No  peribn  {hall  melt  down  any  ?W<  * inft.- 577. 

r  n          r   IE    •  •  xyEd.  4.0.  i. 

money  01  gold  or  hlver  lumcient  to  run  in  payment,  upon 

pain  of  forfeiture  of  the  value:  and  by  ftat.  13  &  14 Car.  2.  13  &  »4C«r.  *« 

0.31.  melting  down  any  current  Giver  money  of  the  realm"  f.'-»j&c.' 

fhall  be  puniflied  with  forfeiture  of  the  fame,  and  double 

the  value ;  and  if  done  by  a  freeman  of  a  town,  with  dif- 

franchifement ;  if  by  any  other  perfon,  with  fix  months'  im- 

prifon  ment. 

The  ftat.  5  Eliz.  c.  n.  reciting   that   the  ftat.  3  Hen.  5.  sEii*.  c.  n. 
c.  6.  concerning  clipping,  &c.  is  repealed  by  ftat.  i  Mar.  ^.  a^l^s! 
ft.  i.  c.  i.,  and  the  mifchief  that  happens  thereby;  enacts 
(f.  2.)  "  that  clipping,  waflung,  rounding,    or   filing,  for 
wicked  lucre  or  gain's  fake,  any  of  the  proper  monies  or 
coins  of  this  realm,  or  the  dominions   thereof,  or  of  the 
monies  and  coins  of  any  other  realm,  allowed  and  fufFered 
to  be  current  within  this  realm,  or  the  dominions  thereof,  or 
that  hereafter  at  any  time  (hall  be  lawful  monies  or  coins  of 
this  realm,    or  of  the  dominions  thereof,  or  of  any  other 
realm,  and  by  proclamation  allowed  to  be  current  here,  {hall  (iHale,  327.) 
be  adjudged  high  treafon  9  and  the  offenders,  their  counfel- 
lors,  conferiters,  and  aiders,  traitors,  being  thereof  lawfully 
convicted  or  attainted."     By  f.  4.  there  {hall  be  no  corrup- 
tion of  blood  or  lofs  of  dower. 

The  auxiliary  ftatute  of  1 8  Eliz.  c.  i.  declaring  that  the  1 3 Eliz.  c.  i. 
falfifying,  impairing,  diminifhing,  or  lightning  of  fuch  laft 
mentioned  money  was  not  within  the  ftat.  5  Eliz.  which 
ought  to  be  taken  ftrictly  according  to  the  words  thereof, 
&c.  enacts  "  that  if  any  perfon  or  perfons  {hall,  for  wicked 
lucre  or  gain's  fake,  by  any  art,  ways,  or  means  whatfoever, 
impair,  diminifti,  falfify,  fcale,  or  lighten  the  proper  monies 
or  coins  of  this  realm,  or  any  the  dominions  thereof,  or  the 
monies  or  coins  of  any  other  realm,  allowed  to  be  current  at 
the  time  of  the  offence  committed  within  England  or  any 
the  dominions  of  the  fame  by  proclamation,  &c.;  the  of- 
fenders, their  counfellors,  confenters,  and  aiders,  being  law- 
fully thereof  convicted  or  attainted  according  to  the  due 
order  and  courfe  of  the  laws,  (hall  be  adjudged  guilty  of 

high 
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Ch.  iv.  $  20,   high  treafon."     By  f.  2.  no  corruption  of  blood  or  lofs  of 


Jmfali 


dower  (hall  enfue^ 


i  Hale,  221,2.        It  is  c*ear  tn:*t  the  impairing  of  Irifh  coin,  though  not 
MS.Bornet,j9.   current  in  England,  is  within  the  exprefs  words  of  thefe  fia- 

ridc  ante,  f.  4. 

&C.  as  to  Iriih      tUtes. 

j°Hale  220  223        ^e  c*'PP'in£>  &c>   mu^  ^e  *°r  Sa'n  or  ^ucre  under  thefe 

ftatutes,  and  muit  be  fo  laid  in  the  indi&ment ;  which  mud 

alfo  purfue  the  words  of  the  ftatutes  in  defcribing  the  of- 

•    fence  ;  and  conclude  agaiutt  the  form  of  the  ftatute,  becaufe 

they  were  in  fome  refpecls  introduc~live  of  a  new  law. 

6&7W-3-C  17.  By  the  flat*  6  &  7  W.  3.  c.  17.  f.  4.  "  for  the  better  pre- 
venting the  clipping,  diminishing,  or  impairing  the  current 

(a)  <£u.  and  for    coin  of  this  kingdom,  if  any  perfon  fliall  buy  or  fell,  and  (a] 

jUtBteT  •  knowingly  have  in  his  cuftody  or  pofleffion,  any  clippings  or 
filings  of  the  current  coin  of  this  kingdom,  he  (hall  forfeit 
the  fame,  and  alfo^  500!.  half  to  the  king  and  half  to  the 
informer ;  and  fliall  alfo  be  branded  in  the  right  cheek  with 
a  hot  iron  with  the  letter  R,  and  be  imprifoned  till  payment 
of  the  500 1.  By  f.  8.  of  the  fame  acl,  the  very  pofleffion  of 
bullion,  under  certain  circumftances  of  fufpicion,  throws 
the  onus  upon  the  party  indicted  of  proving  that  it  was 
neither  coin  nor  clippings  melted,  under  pain  of  imprifon- 
ment  for  fix  months. 

Slnft.  iS.  By  the  flat.  De  Moneta,  &c.  if  money  falfe  or  clipped  be 

found  in  the  hands  of  any  that  is  fufpicious,  he  may  be  im- 
prifoned until  he  have  found  his  warrant. 

IV.  Importing  counterfeit  or   light   Money  into 
the  Kingdom. 

f  2  r  Firft  of  counterfeit  money.  By  the  flat.  25  Ed.  3.  ft.  5.  c.  2. 

25  Ed.  3.  ft.  5.    "  If  a  man  bring  falfe  money  into  this  realm,  counterfeit  to 
^i'lde  Hale  216   l^e  money  °^  England,  as  the  money  called  Lufhburg,  or 
other  like  to  the  faid  money  of  England, -knowing  the  mo- 
ney to  be  falfe,  to  merchandize  or  make  payment,  in  deceit 
of  our  faid  lord  the  king  and  his  people,"  it  is  high  treafon. 
i  &2Ph.  &  M.       By  flat,    i  &  2  Ph.  &  M.  c.  1 1.  it  is  enaded,  "  that  if 
T;!/'  u  any  perfon  fliall  bring  from  parts  beyond  the  fea  into  this 

V:de  I  Hale,  317.          /   *  '  f      . 

ante,  f.  6.    "       realm,  or  into  any  of  the  dominions  of  the  fame,  any  iali< 

counterfeit  coin  or  money,  being  current  within  this  realm 
as  aforefaid,  (viz.  gold  and  Clver  coin  of  foreign  realms  cur- 
rent ' 
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fenthere  by  the  fufferance  and  confent  of  the  crown,  which    ch.iv.  §  21. 

.  ,.  l  •  1  t  f        1  iSHS- 

muft  be  by  proclamation  or  by"  \vnt  under  the  great  leal,)  te,jtu 
knowing  the  fame  coin  or  money  to  be  falfe  and  counterfeit, 
to  the  intent  to  utter  or  make  payment  with  the  fame  within 
this  realm  or  any  the  dominions  of  the  fame,  by  merchan- 
dizing or  otherwife  ;  fuch  offenders,  their  couufe'lors,  pro- 
curers, aiders,  and  abettors  fhall  on  conviction  or  attal: 
bo  deemed  traitors." 

It  is  faid  by  Lord  Hale,  that  at  common  law  the  counter-  t  HO!-,  115, 
feiting  (meaning  of  our  own  coin)  beyond  fea  feems  not  to 
have  been  fuch  a  treafon  as  could  be  tried  here,  in  like  man- 
ner as  adhering  to  the  king's  enemies  might  be  ;  and  that 
therefore  the  importing  was  made  treafon  by  the  ack  of  Ed- 
ward 3.  He  cites  no  authority  for  this  pofition,  the  grounds  * 
of  which  I  can  find  no  where  fuggefted.  Certainly  however 
the  neceflity  of  this  branch  of  the  law  was  no  lefs  apparent, 
whether  a.fubjecfc  of  England  counterfeiting  the  king's  coin 
abroad  were  or  were  not  amefnable  to  juftice ;  for  fuch 
counterfeiting  might  be  by  a  foreigner  owing  no  allegiance 
to  the  crown  of  this  realm ;  and  therefore  the  making  this 
provifion  is  of  itfelf  no  argument  in  fupport  of  fuch  an 
opinion. 

• 

It  has  been  (hewn  before  what  kind  of  money  it  is,  the         *  22. 
bringing  in  of  which  is  prohibited  by  thefe  ftatutes ;  and  C^fa-ris*  tf 
what  (hall  be  faid  to  be  a  fufficient  refemblance  of  the  coun-  'f''. 

rirKfji.  1.4*  5*9* 

terfeit  to  the  true  coin.     It  has  been  alfo  fhewn  that  the  &»«,£  13  i$. 

money  fo  prohibited  muft  be  brought  from  fome  foreign  ££««*.'£/«/ 

place  out  of  the  king's  dominions  into  fonie  pi  ice  within  the  ayfl  bt  Imgh 

fame.     But  further,  the  ads  are  confined  to  the  importer,  fcZf"** 

and  do  not  extend  to  a  receiver  at  feccnd  hand  ;  though  by  1  Hale>  "">  ?» 

force  of  an  ancient  ftatute  de  moneta,  if  falfe  money  be  found  3  in 

upon  a  fufpicious  perfon,  he  may  be  arreflcd  till  he  have  Su™'  *'• . 

r          ,  ,  .  ,.,.•'  i  Hawk.  ch.  17. 

tound  his  warrant.     Ana  luch  importer  muft  alto  be  averred  f.  66.  63. 
and  proved  to  have  known  that  the  money  was  counter-  £ft5fc£,** 

leit.  .trier, 

It  is  faid  by  Lord  Coke,  that  the  importer  muft  alfo  mer-  3  inft.  i3. 
chandize  therewith,  or  make  payment  thereof :  but  if  he  im-  \  "15%^' So!" 
port  it  with  intent  fo  to  do,  it  is  within  the   wcrds,  and,  94-    '  Hawk.' 
according  to  the  better  opinion,  within  the  intent  and  true  "' J1 
conftruaion  of  the  ftatutes  of  Ed.  3.  and  Philip  &  Mary  ;  to 
which  purpofe  the  latter  ftatute  is  explanatory  cf  the  former. 

For 
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Ch.  IV.  §22.    For  though  the  beft  trial  and  proof  of  an  intent  be  by  the  a& 
bifortirg  coun-    done,  yet  it  may  alfo  be  evinced  by  a  variety  of  circumftances* 

terjtif  money,  f  ' 

_    of  which  the  jury  are  to  judge.     At  any  rate,  fuch  intent 
muft  be  averred  in  the  indictment* 


§  23.  The  above  conftrudtion  is  confirmed,  and  a  new  offence 

Importing  coun-    alfo  created  by  the  flat.  37  Geo.  3.  c.  126. ;  the  3d  fection 

j£r  foreign  coin,  of  which  enacts,  "  that  if  any  perfon  or  perfons  fhall  bring 

>ut  eumnt.          }nto  this  realm  any  fuch  falfe  or  counterfeit  coin  asaforefaid, 

f.  3.  'vide  the    '  (i-  e-  by  feet.  2.  "  any  kind  of  coin,  not  the  proper  coin  of 

preamble,  ante,    ^jg  reaim>  nor  permitted  to  be  cutrent  within  the  fame,") 

refembling  or  made  with  intent  to  refemble  or  look  like  any 

gold  or  filver  coin  of  any  foreign  prince,  ftate,  or  country,  or 

to  pafs  as  fuch  foreign  coin,  knowing  the  fame  to  be  falfe  or 

counterfeit,  to  the  intent  to  utter  the  fame  within  this  realm, 

or  within  any  dominions  of  the  fame ;  every  fuch  perfon  fhal! 

be  deemed  guilty  of  felony,  and  may  be  tranfported  for  any 

term  of  years  not  exceeding  feven." 

Several  matters  are  to  be  remarked  in  this  ftatute  :  ift,  It 
embraces  the  importers  of  known  counterfeit  gold  or  filver 
foreign  coin,  though  not  current  within  the  realm,  who  were 
not  included  in  the  flat,  i  &  2  Ph.  &  M.  c.  11.  2dly,  Ac- 
ceflaries  before  are  not  mentioned  ;  but  thefe  are  incident  to 

Fide ante,p.i6i,  every  felony.  Yet  quaere,  If  they  are  liable  to  the  punifhment 
of  tranfportation  ?  3dly,  An  importation  with  intent  to  utter 
is  fufficient,  without  any  actual  uttering  ;  which  intent  muft 
be  collected  from  circumftances.  But  though  an  actual 
uttering  may  be  the  beft  evidence  of  fuch  intent,  yet  it  feems 
fafeft  that  the  indictment  fhould  follow  the  words  of  the 
ftatute.  4thly,  The  offence  created  is  the  bringing  fuch 
counterfeit  money  into  this  realm,  with  intent  to  utter  the 
,  fame  within  this  realm,  or  within  any  dominions  of  the  fame; 
in  which  refpect  the  wording  is  very  different  from  that  of 
the  flat,  i  &  2  Ph.  &  M.  c.  1 1 .  which  prohibits  the  bringing 
into  this  realm  or  into  any  of  the  dominions  of  the  fame  any  coun- 
terfeit coin  being  current  within  this  realm.  I  remark  this 
the  rather,  becaufe  by  a  fubfequent  ftatute,  viz.  38  Geo.  3. 

Poft.  f.  ac.         c'  67*  ^e  exPortmg  or  {hipping  for  that  purpofe  any  fort  of 
Counterfeit  coin,  whether  refembling  our  own  or  any  foreign 
coin,  in  order  to  its  being  fent  to  any  of  our  colonies  in  the 
Weft  Indies  or  America,  only  fubje&s  the  party  to  a  forfeit- 
ure; 
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ture ;  and  yet  the  very  fact  of  fuch  exportation  may  afford   ch.  iv.  §  «j. 

.  ,      .  r      i     t    r     Jmf  r!'-KS 

pregnant  evidence  that  it  was  with  intent  to  utter  iucn  bate  tgrf&t  &c.  c»it 
money  within  thofe  dominions  of  this  realm.     Nor  can  it  in  *•' " 
reafon  affect  the  merits  of  an  offender,  whether  he  has  col- 
lected fuch  bafe  money  from  the  venders  of  it  in  this  coun- 
try, or  whether  he  has  himfelf  imported  it  hither,  which  is 
necefTary  to  bring  him  within  this  claufe ;  his  object  in  ex- 
porting it  from  hence  into  the  Britifh  "VVeft  Indies  or  Ame- 
rica being  the  fame  in  both  inftances.     But  the  former  cafe 
does  not  feem  to  be  provided  for  by  the  ftat.  37  Geo.  3. 

Another  offence  is  created  by  the   ftat.   14  G.  3.  c.  42.         $  24. 
intitled,  an  act  to  prohibit   the  importation   of  lijiht  filvr  110.3.0.43. 

e  r        .  .-.  _    .  .      made  perpetual 

com  from  foreign  countries  into  Great  Britain  and  Ireland,  by  39 0.3.0.75. 
The  a£t  recites,  rh.it  whereas  confiderable  quantities  of  old 
filver  coin  of  this  realm,  or  coin  purporting  to  be  fuch,  greatly 
below  the  ftandard  or  the  mint  in  weight,  have  been  lately 
imported  into  this  kingdom ;  and  that  it  is  expedient  to  pre. 
vent  a  practice  which  may  be  carried  on  at  this  time,  to  the 
great  detriment  of  the  public  ;  enacts,  that  from  the  i  ft  June 
1774  all  filver  coin  of  this  realm,  or  any  money  purporting 
to  be  fuch,  \yhich  is  not  of  the  eftablifhed  ftandard  of  the 
mint  in  weight  and  finenefs,  (hall  be  prohibited  to  be  im- 
ported or  brought  into  the  kingdoms  of  Great  Britain  or  Ire- 
land from  foreign  countries  ;  and  if  any  filver  coin  being,  or 
purporting  to  be  the  coin  of  this  realm,  exceeding  in  amount 
the  fum  of  five  pounds,  (hall  be  found  by  any  officer  of  his 
majefty's  cuftoms  on  board  any  (hip  or  veflel,  in  any  port,  &c. 
or  in  any  boat  or  other  veflel  upon  the  water  within  the  faid 
kingdoms,  or  in  the  cuftody  of  any  perfon  coming  directly 
from  the  water  fide,  or  from  the  information  of  one  or  mere 
perfons  in  an^'houfe  or  other  place,  on  fearch  there  made  in 
the  manner  directed  by  the  ftat.  14  Car.  2.  &c.,  the  officer 
may  feize  the  fame  ;  and  if  upon  examination  it  (hall  appear 
to  be  of  the  ftandard  weight,  it  (hall  be  reftored,  otherwife 
It  (hail  befeifed  andconfifcated  in  the  manner  therein  men- 
tioned, and  after  condemnation  melted  down. 


V.  Sending 
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Extort*  «*»5.'  ^'  Swdwg  counterfeit  Coin,  &V.  out  of  the  King*- 
terfe\t  mu.y.  dom,  for  the  purpofe  of  its  being  imported  into 

*  2r  the  Briti/h   Colonies  in  America  or  the  Weft 

Indies. 


389.3.0.67. 


Vide  37  G.  •:. 

f.    IZn.   f.  6l 

Ante,  f.  23. 

Exporting  ge- 
nuine money  to 
Ireland. 

3.  c.  18. 


By  flat.  38  Geo.  3.  c.  67.  f.  i.  "  All  copper  coin  what- 
foever,  not  being  the  legal  copper  coin  of  this  kingdom,  and 
all  counterfeit  gold  or  filver  coin,  made  to  the  fimilitude  or 
refemblance,  or  intended  to  refemble,  any  gold  or  filver  coin 
either  of  this  kingdom  or  of  any  other  country  (a),  which 
fhall  under  any  pretence,  name,  or  defcription  whatsoever  be 
exported  or  fhipped,  or  laden  or  put  on  board  any  (hip, 
veflel,  or  boat,  for  the  purpofe  of  being  exported  from  this 
kingdom  to  the  ifland  of  Martinique,  in  the  Weft  Indies,  or 
any  of  his  majefty's  iflands  or  colonies  in  the  Wefllndies  or 
America,  (hall  be  forfeited,"  &c.  And  by  f.  2.  "  Every 
perfon  who  (hall  fo  export,  or  (hip,  lay  or  put  on  board  any 
(hip,  veflel,  or  boat,  in  order  to  be  fo  exported,  or  caufe  to  be 
fo  {hipped,  &c.,  or  (hall  have  in  their  cuftody,  in  order  to  be 
fo  exported,  any  fuch  coin  as  aforefaid,  fliall  forfeit  200 1. 
and  double  the  value  of  fuch  coin,  to  be  recovered  by  bill, 
fuit,  action,  or  information  in  any  court  of  record  at  Wefl- 
minfter."  But  genuine  gold  or  filver  coin  may  be  exported 
from  hence  to  Ireland  fince  the  repeal  of  the  flat.  19  H.  7* 
0.5.  by  the  flat.  20  Geo.  3.  c.  18. 


VI.  Receiving,  uttering,  or  tendering  of  counter-, 
feit  coin. 

Thefe  may  amount  to  different  degrees  of  offence  accord- 
Recei-ving,  utter-  jng  to  t}ie  circumftances.  -If  A.  counterfeit  the  gold  or 
filver  coin  current,  and  by  agreement  before  fuch  counter- 
feiting B.  is  to  receive  and  vend  the  money,  he  is  an  aider 
and  abettor  to  the  aft  itfelf  of  counterfeiting ;  and  confe- 
quently  a  principal  traitor  within  the  law.  In  the  cafe  of  the 
copper  coin,  he  would  be  an  acceffary  before  the  fa£l  to  the 
felony  within  the  flat.  1 1  Geo.  3.  c.  40.  And  if  B.  had 

(a)  The  genera  Jcurrent  nioaey  of  the  Briti/h  Wtft  Indies  is  Spaniflj  j  which 
accounts  for  this  branch  of  the  law. 

done 


ing,  or  tendering 

iafe  Kin, 

1'reafon. 

i  Hale,  114. 

Foft.  343. 

Felory. 
MS.Burnet,40 
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this  afterwards  for  A.'s  benefit,  V  .:iy  fuch  agree-  Ch.  iv.-  §  26. 

, 
ment  precedent  to  the  counterfeiting,   but  yet  knowing  the 

fa&  ;  this  feems  to  be  the  fame  as  a  rece:  he  princi-  bj^ 

pal,  becaufe  he  maintains  him.    But  if  he  had  merely  vented 

the  money  for  his  ov.*n  benefit,  knowing  it  to  be  falfe,  in  i  Hale,  214. 

fraud  of  any  perfon,  he  was  only  liable  to  be  punifiied  as  for  37*- 

a  cheat  and  mifdemeanor  before  the  ftat.   i;  Geo.  2.  here-  MS.  Burr. 

after  mentioned.     Yet  if  he  then   knew  by  whom  it  was    'Oj>'p,s 

counterfeited,  it  might  be  evidence  of  his  concealment  of  the  i  Ha*k.eh.  17. 

treafon,  and  therefore   a   mifprifion  of  the  fame.     In  like  FoL'-^z?^ 

manner  I  have  before  (hewn,  th-.it  the  ftatutes  asrainft  the  ^/ 

r  r   tr  "•  tre' 

importation  of  fane  money  do  not  extend  to  the  receivers,  not  Ante,  f.  zz. 
having  taken  any  part  in  the  bringing  in  of  fuch  money. 

By  ftat.  8  Sc  9  W.  3.  c.  26.  f.  6.    "  Whoever  Ciall  take,         §  27. 
receive,  pay,  or  put  off  any  counterfeit  milled  money,  or  any 
milled  money  whatfocver,  unlawfully  diminifhed  and  not  cii:  ' 


in  pieces,  at  or  for  a  lower  rate  or  value  than  the  fame  by  its  8  &?  w-  3- 

'  C.  2u.  niide  fft- 

denomination  doth  or  fnall  import  or  was  coined  or  counter-  penal  by  - 
felted  for,  fii  11  be  guilty  of  felony."     By  f.  7.  the  corruption  c*  ~5'  ''  3< 
of  blood  is  faved  ;  and  by  f.   p/.  the  profecution   rhuft  be 
commenced  within  three  months  after  the   offence   corn- 

ed. 

This  ftatute  mentioning  "  co-Jnterfeit  nvney?  generally, 
fnuft  ic  feems  be  confined  to  gold  or  fiiver  coin,  in  the  manner  An?e>  (-  I-  9- 

,     r      •  i  f    poft.  Cirv. 

before  defcnbed.     But  by  ftat.  i  i  Geo.  3.  c.  40.  f.  2.    "  If  cafe,  P.  182. 

any  perfon  afcer  the  24th  of  June  1771,  (hail  buv,  fell,  take,   "G'v 

'  • 


, 
.  .e,  f.  11. 

receive,  pay,  or  put  off  any  counterfeit  copper  coin,  not 
melted  down  or  cut  in  piece?,  at  or  for  a  lower  rate  or  value 
than  the  fame  by  its  denomination  imports,  or  was  counter- 
feited for,  be  fhall  be  adjudged  guilty  of  felo: 

The  putting  off  under  thefe  ftatutes  means  an  atlual  paffing 
or  getting  rid  of  the  money,  and  not  merely  an  attempt  to  ~ 
do  fo  ;  as  by  tendering  it  to  another  who  returns  it   again, 
refuting  to  accept  it;   which  is  a  diilinct  offence  provided 
for  by  the  ftat.  15  Geo.  2.  after-mentioned.     In  the  cafe  of 
\Vooldridg~e,  who  was  indi&ed  On  the  ftat.   8  5:  y  W.  3. 
c.  26.  f.  6.  for  putting  off  counterfeit  money   to  a   Mrs. 
Levey,  it  appeared  th  it  he  had  carried  a  large  quantity  of 
fuch  money  to  her  houfe,  which  he  had  agreed  to  put  off  to  o.  B.  Feu  . 
her,  and  fhe  to  receive  from  him,  at  the  rate  of  29  s.  fo:  -  B- 

'  and  Gould,  J. 

every  guinea  -,  and  having  bid  the  (hillings  down  on  a  table,  Sefr  pa?  ; 

N  2  fhe  s>  c' 
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Ch.  iv.  $27.   {fog  was  proceeding  to  count  them  out  at  that  rate,  and 

Receiving,  alter'  °f 

ing,  er  tendering    counted  out  part  of  the  heap  when  the  officers  entered  the 

bajecom.  room,  and  apprehended  them,  before  (he  could  pay  the  pri- 

foner  for  thofe  {he  had  fele£ed.     This  was  ruled  not  to  be 

a  completion  of  the  offence  charged,  and  the  prifoner  was 

acquitted. 

#  mufl  It  vented      The  mere  venting  of  the  money  does  not  come  within 

ataiowtrrate,     thefe  a&s.  unlefs  it  be  done  at  a  lower  value  than  the  coin 
&e. 

imports  ;  and  it  fhould  be  fo  dated  in  the  indictment. 

Nor  is  it  felony  within  the  Mat.  8  &  pW.  3.  to  put  off  dimi- 
nt/led  money,  by  which  I  underftand  genuine  money  diminifti- 
^  ^  ^e  not  ^ate(^  to  De  vlawtM  diminifhed. 


Muft  !>c  charged     c» 

t»  be  unlawfully  dlnimjhcd.     Tooke  v.  Hollingl'worth,  5  Term  Rep.  217. 

Should  fiate  to  At  the  feffions  at  the  Old  Bailey  before  Michaelmas  term. 
vtbom  futoff,  1702,  a  woman  was  indicated  for  putting  off  ten  pieces  of 
SIS.  Tracy.  counterfeit  gilt  money  like  guineas  to  divers  perfons  un- 

known.    Holt,  C.  J.  faid,  that  the  names  of  the   perfons 

ought  to  be  mentioned  and  be  laid  feverally  ;  yet  he  tried 
Kfctit  Larceny,  the  prifoner  and  fhe  was  convicted.  This  muft  be  governed 

by  the  fame  rule  as  prevails  in  the  cafe  of  Healing  the  pro- 

perty of  perfons  unknown. 

Wbat  is  milled  As  to  what  fhall  be  confidered  as  milled  money  within  the 
«,«_),  t3Y.  ftatute  of  William  :  Tames  Dunning  was  indicted  for  putting 

Rex  v.  Bunning,  ......  ....... 

alias  Fendegraft,  off  to  J.  P.  nine  pieces  of  falfe  and  counterfeit  milled  money 
AIS  TuT'  I?94'  anc*  co^n»  eacn  counterfeited  to  the  likenefs  of  a  piece  of  legal 
Te  fupport  an  in-  and  current  milled  money  and  filver  coin  of  the  realm,  called 
dwmtnt  for  put-  a  ftiijimor  at  a  lower  rate  and  value  than  the  fame  did  by  the 

ting  off  counterfeit  .  . 

MILLED  MO-  denomination  import  and  were  counterfeited  for;  i.  e.  at  fo 
s»Ey,i/ifi«tf  much,  £c.  The  faft  of  knowingly  puttine  off  counterfeit 

ntctiJ&ry  fo  prove  °  ',    *  , 

that  the  ciunttr-  -(hillings  at  a  lower  value  than  according  to  their  denomina- 
«MILL-    tion  was  jujjy  proveci  .   Dut  it  could  not  De  proved  that  the 

money  had  any  marks  of  nulling  upon  it.  The  prifoner  being 
HiL  Term  1795.  convi&ed,  the  obje&ion  was  referred  to  the  judges,  who  all 
held  the  conviction  right.  Milled  money  is  fo  called  to 
cliftinguifh  it  from  hammered  money(d)  j  and  all  the  money 
now  current  is  milled,  i.  e.  paffed  through  a  mill  or  prefs  to 
make  the  plate  out  of  which  it  is  cut  of  a  proper  thicknefs  ; 
though  by  a  vulgar  error  it  is  frequently  fuppofed  to  mean 

(a]  I  am  informed  there  has  been  no  hammered  money  fince  the  time  of  Car.  2. 
by  ftat.  9  W.  3.  c.  2.  the  currency  ef  all  hammered  filver  coin  after  January 
1697  vat  prohibited. 

the 
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fne  marking  on  the  edges,  which  is  properly  termed  graining,    ch.  iv.  §  17 
The  judges  therefore  thought  it  unneceflary  that  the  coun- 
terfeit  monev  ihould  appear  to  have  been  milled  :  for  confider- 
ing  mifod-mon&;  as  one  word,  (as  if  written  with  a  hyphen,) 


,f  c  .  e 

and  deicnpttve  of  the  money  now  current,  if  the  counterfeit  Ct  a6i 
referable  the  ir.ouey    which  if   genuine  would    have  been 
milled,  it  is  enough. 

The  like  refolution  was  made  in  the  cafe  of  Hannah  Dor-  Hannah  Dor- 
riiiiiton  :  and  alfo  in  the  cafe  of  Jacobs  and  Lazarus;  which  "«§»«'»  "ie. 

.  Cafe  of  Jacobs 

were  confidcred  by  die  judges  at  the  iatne  time.  and  Lazarus, 

O.  B.  January  1795,  MS.  Jad. 

The  txiniftiment  under  the  abovementioned   ftatutes  of  Pwfaitnt* 

.  .          .,  Ret  v.  Weft  & 

W.  3.  and  Geo.  3.  is  burning  in  the  hand,  and  impnionment  others,  o.  B. 

not  exceeding  a  year  ;  and  that  under  the  flat.  18  Eliz.  c.  7.  SeP:-  J7?o- 

i  MS.  Sum.  91. 

»•  3- 

I  have  before  remarked  in  what  views  the  uttering  of  bafe  Ante,  f.  26, 
money  knowingly  may  be  confidered,  according  to  the  cir- 
cumflanccs  under  which  the  act  is  done,  and  particularly  in 
cafes  where  it  is  uttered  in  concert  with  the  coiner  :  but  as 
fuch  concert  mud  always  be  difficult  of  proof,  the  legi/lature 
have  provided  againftthe  facl  of  uttering  it  knowingly. 

Byftat.  15  Geo.  2.  c.  28.  f.  2.  "  If  any  perfon  fhall  after 
the  2pth  of  September  1742  utter,  or  tender  in  payment  any 
falfe  or  counterfeit  money,  knowing  the  fame  to  be  to,  to 
any  perfon  or  perfons,  and  (hall  be  thereof  convicted,  he  fhall 
fuffer  fix  months'  imprifonment,  and  find  fureties  for  good 
behaviour  for  fix  months  further  ;  and  on  conviction  for  a 
fecond  offence  (hall  fuftcr  t%vo  years  imprifonment,  and  find 
fureties  for  two  years  more  ;  and  on  conviction  for  a  third 
offence  fhall  be  adjudged  guilty  of  felony  without  benefit  of 
clergy." 

By  f.  3.  «  If  any  perfon  fhall  after  the  faid  2pth  September 
utter  or  tender  in  payment  any  falfe  or  counterfeit  money, 

.  .  ,       r  \       r  r  have  other  bat 

knowing  the  fame  to  be  fo,  to  any  perfon  or  perfons  ;  and  m<H,y  ;»  pcjffon 
(hall  either  the  fame  day  or  within  ten  days  then  next  utter  at  tb'  limecf 
or  tender  in  payment  any  more  or  other  falfe  or  counterfeit  *lrib£\Z  £?* 
money,  knowing  the  fame  to  be  fo,  to  the  fame  or  any  other  afstr  ut{er  mtri' 
perfon  or  perfons  ;  or  fhall  at  the  time  of  fuch  uttering  or 
tendering  have  about  him  in  his  cuftody  one  or  more  pieces 
pf  counterfeit  money,  befides  what  was  fo  uttered  or  tender- 
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Ch.  IV.  §zS.    C(j .  ne  fhall  be  deemed  and  taken  to  be  a  common  utlerer 

Uttering  er  ten-  ' 

deringbaje  coin,     or   falfe  money  j   and    bein^  thereof  convicted   fhall  fuffe? 

".  a  year's   imprifonment,     and   find    fureties    for    his   good 

ftneetfelo*y        behaviour  for  two  years    more:  and  for  a  fccond  offence 

without ckrgy.      he  fhall  be  adjudged  guilty  of  felony  without   benefit  of 

clergy." 

By  f.  4.  the  corruption  of  blood  is  fived  ;  and  by  f.  8.  any 
Pardon  on  dtf-  offender  out  of  prifon  difcovering  two  or  more  perfons  guilty 
co-very.  of  any  Qf  tjie  ^  oflpenceSj  fo  as  tjley  ^  tntreof  convicted, 

Trial  and  e-vi~     fhall  be  pardoned.     By  f.  5.  offenders  fhall  be  indicted,   ar- 
raigned, tried,  and  convicted  by  fuch  like  evidence  and  in 
fuch  manner  as  counterfeiters  of  the  coin ;   with  a  provifo, 
Limitation  of       that  the  profecution  be  commenced  within  fix  months  next 
t;me'  after  the  offence  committed. 

Certificate  of  for-  By  f.  9.  "  If  any  perfon  be  convicted  of  uttering  or  ten- 
»er  convert.  Bering  any  falfe  or  counterfeit  money  as  aforefaid,  and  fhall 
afterwards  be  guilty  of  the  like  offence  in  any  other  county 
or  city,  the  clerk  of  the  affise  or  clerk  of  the  peace  of  the 
county  or  city  where  fuih  conviction  was  had,  fhall,  at  the 
requeft  of  the  profecutor  or  any  other  on  his  majcfty's  be- 
half, certify  the  fame  by  a  tranfcript  in  a  few  words,  con- 
taining the  effeit  and  tenor  of  fuch  conviction,  for  which 
certificate  2s.  6  d.  and  no  more  fhall  be  paid;  and  fuch 
certificate  being  produced  in  court  fhall  be  fuflicient  proof 
of  fuch  former  conviction." 

Ante,  f.  1.9.27.       This  ftatute  alfo  mentioning  counterfeit  money  generally, 
iHak,  an.       niuft,  as  was  before  obferved,  be  confined  to  the  gold  and 

filver  coin  of  the  realm. 

cirwan's  cafe,          Francis  Cirwan  was  indicted  for  "  unlawfully  uttering  and 

Ovf>rd  Sum.       tendering  in  payment  to  J.  H»   ten  counterfeit  halfpence, 

MS.  Jud  knowing  them  to  be  counterfeit ;"  and  this  was  laid  in  the 

one  count  againft  the  form  of  the   ftatute,  and   in  another, 

generally.     The  defendant  was  convicted  on  the  general 

count,  it  being  admitted  at  the  trial  that  there  was  no  ftatute 

Hii.  Term  1795.  applicable  to  the  fact.     But  upon  reference  to  all  the  judges, 

they  held  the  conviction  wrong,  it  not  being  an  indictable 

offence. 


*  20.  An  indictment  againft  Elizabeth  Tandy  on  the  act  of  the 

ruftion  on   j  r  Geo.  2.  charged  her  in  the  firft  count  with  having  on, 

f.  3.  of  ftat. 

150.  a.  c.  28.  Eliz,  Tandy's  cafe,  O.B.  Jan.  1799.  Ms-  Jui» 

the 
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the  i  cth  December.  39  Geo.  3.  uttered  to  one  George  Swin-  ch-  IV-  §  29- 

J  \       r  i  •  •  i        r  J        Vtt.nng   :r  t,n- 

burn  a  counterfeit  half-crown,  knowing  it  to  be  Ic  ;  and  a  ^rir^  ^  c^. 

fecond  count  charged  her  with  having  on  the  faid  igth  De-  • 

cember,  &c.  uttered  another  counterfeit  half  crown  to  the  Charging  tv»uf. 

tervtgs  on  tbejame 

fame  perfon.     The  prifoner  having  been  convicted  on  both  day,  each  in  a 
counts,  it  was  referred  by  Mr.  Juttice  Heath  to  the  judges  to  d$™«t  ^'^ 
confider  what  judgment  was  proper  to  be  pafled  on  this  re-  a  judgment  on  the 

,  c  •  •  id  I'eHion  eftbe 

cord;  whether  the  uttering  the  counterfeit  money  twice  on  £/  J5G.2. 
the  fame  day,  beine  ftated  in  two  counts,  would  enable  the  c-  2S-  asfart-xt 

i  -n.  •    B-0.    j   u        L      diflirtf  miring* 

court  to  pronounce  the  greater  pumlhment  inflicted  by  the  6t:  the  fame  day, 
sd  fetlion,   or  whether  it  were  to  be  retrained  to  the  lefler  '*«•«  *«•?«/•«- 

w  _  t  eye  averment  cj 

punifhment  infii&ed  by  the  2d  fecYion  (a].  In  Hilary  term  that  fix. 
i  799  the  judges  (abfent  Eyre,  C.  J.,  Builer  and  Heath,  Js.) 
held,  that  this  indi£lment  was  not  fufficient  to  fubjedl  the 
prifoner  to  the  larger  penalty,  as  for  uttering  two  pieces  of 
counterfeit  coin  on  the  fame  day  •,  there  being  no  diftindl: 
averment  of  that  fa£t.  And  upon  the  whole  they  thought 
it  more  advifeable  only  to  give  judgment  of  imprifonment 
for  fix  months  fingly,  and  not  on  each  of  the  counts. 

Some  doubt  was  at  the  fame  time  entertained,  whether  a 
count  charging  two  fuch  utterings  on  the  fame  day,  to  bring 
an  offender  within  the  third  claufe,  fhould  not  conclude  with 
an  averment  that  the  offender  was  a  common  utterer  offalfe 
money,  as  that  claufe  declares  him  to  be.  But  this  doubt  was 
ihortly  after  folved  in  the  following  cafe  : 

James  Smith  was  indifted  on  the  above  ftatute,  (15  &  16  Smith's  cafe, 
-G.  2.  c.  28.)  for  that  he  on,  &c.   one  piece  of  falfe  and  c?T-?,f  'r'J* 

'  at  Maid  (tone 

counterfeit  money,   made  and  counterfeited  to  the  likenefs  Sum.  A(T.  1799. 
and  fimilitude  of  a  piece  of  good,  lawful,  and  current  money  etalja      ^ 


and  filver  coin  of  this  realm,  called  a  half-crown,  then  and  °"  an  '"d 
there  unlawfully  and  deceitfully  did  utter  to  one  J.  F.,  he   "^c.z'c.z'S. 
the  faid  defendant,  at  the  time  when  he  fo  uttered  the  faid  f°r  *"<™gf**fi 

c  r  \r  r  •  i  ,,  «">ney  knoiawgly, 

piece  or  talle  and  counterfeit  money,  then  and  there  well  and  having  about 
knowing  the  fame  to  be  falfe  and  counterfeit.     And  alfo  S^/j*/'" 
that  he  the  faid  defendant  at  the  time  when  he  fo  uttered  the  fty  money,  the 
faid  piece,  &c.  as  aforefaid,  to  wit,  on  the  faid  day,  &c.  had  ^ 
about  him  in  his  cuftody  and  pofleffion  one  other  piece  of  '*'  greater' 
falfe  and  counterfeit  money,  made  and  counterfeited  to  the  "yL™tt\mpr°,fcn- 

ment,  and  furesies 
(a)  It  was  obferved  that  this  form  of  indi<3oient  had  prevailed  at  the  O.  B.  and  fer  '"M0  yeari 

on  the  circuits.  """"''   'lmf>^  h 

JiftiOH  3.  j  al- 

though there  be  no  averment  In  the  indl&mtnt  that  tbt  defendant  tuai  a  common  utterer  of  falfe  money  ; 
far  tkat  ii  a  undujion  of  l<rw  fnm  the  f  alii  fa  fitted* 

N  4  likenefs, 
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Ch.  iv.  §39.    Hkenefs,  &c.  of  an  half-crown  -,  he  the  defendant  then  and, 

Uttering  or  ten-  •    '••       «  i 

dtring  ba/ecoin.     there  well  knowing  the  laid  laft-mentioned  piece  of  falfe  and. 

*  ••  '  counterfeit  money  to  be  falls  and  counterfeit,  againll  the 

form  of  the  ftatute,  &c.  and  againft  the:  peace,  &c.  After, 
conviction  judgment  was  refpited  to  take  the  opinion  of  the 
judges,  whether  on  this  form  of  indictment  the  defendant 
were  liable  to  fuffer  the  greater  punifhment  inflicted  by  the 
3d  feet  ion  of  the  aft,  or  only  the  letter  one  provided  by  the 
2d  feilion  ;  in  other  words,  whether  to  bring  the  cafes 
within  the  3d  fection  the  indictment  ihould  not  have  con- 
cluded with  a  diftinct  averment,  that  the  defendant  was  a 
common  utterer  of  falfe  money  ;  or  whether  that  were  not 
the  neceflary  conclufion  of  law  from  the  fads  ftated.  In 
Hilary  term  1800  the  judges,  upon  fearch  of  precedents  for 
many  years  back,  finding  that  judgment  had  been  given  for 
the  greater  punifhment  upon  indictments  drawn  in  this  form, 
although  fome  were  to  be  found  containing  the  averment  in 
queftion,  held  fuch  averment,  though  it  would  not  hurt,  was 
not  neceflary  in  order  to  warrant  the  greater  punifiiment. 

Rex  v.  Lew.  There  was  at  the  fame  time  another  cafe  referved  of  a 

fimilar  conviction  againft  Benjamin  Levi,  on  which  the  fame 
judgment  was  given. 


Provifions  of  a  nature  fimilar  to  thofe  contained  in  the 
53"* 
Utierir.g  or  ten-     {tat.  15  Gee.  2.  c.  28.  are  now  extended  to  foreign  coin  by 

tjc^'"*"       ftat-  37  Geo-  3-  c-  i2<5-  f-  4-   which  enacls,  "  that  if  any 

pG  3-  c.  ia6.  perfon  or  perfons  lhall  after  the  pafling  of  this  act  utter  or 
tender  in  payment,  or  give  in  exchange,  or  pay,  or  put  off 
to  any  perfon  or  perfons  any  fuch  falfe  or  countesfeit  coin  as 
aforcfaid,  (i.  e.  by  f.  2  &  3.  not  the  proper  coin  of  this  king- 
dom, nor  permitted  to  be  current  within  the  fame,)  refem- 
bling,  or  made  with  intent  to  refemble  or  look  like  any  gold 

ViHe  ante,  in       or  filver  coin  of  any  foreign  prince,  ftate,  or  country,  or  to 

marine.  pafs  as  fuc^  foreign  coin,  knowing  the  fame  to  be  falfe  or 

counterfeit,  and  fhall  be  thereof  convicted,  every  fuch 

iStcfuice.  offender  fhall  fuffer  fix  months'  imprisonment,  and  find  fure- 
ties  for  his  good  behaviour  for  fix  months  more  :  and  if  the 

ad  offence.  fame  perfon  fhall  afterwards  be  convicted  a  fecond  time  for 

the  like  offence,  he  fhall  fuffer  two  years'  imprifonment,  antf 
find  fureties  for  good  behaviour  for  two  years  more :  and  if 

-.A  tfentt  the  fame  perfon  (hall  afterwards  offend  a  third  time,  and 

fall 
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be  corn-idea  of  fuch  third  offence,  he  (hall  be  adjudged  £M v.^jo. 
guilty  of  felony  without  benefit  of  clergy."  dmng fcrdgn 

By  f.  5.  "  If  any  perfon  (hall  be  convicted  of  uttering  or  baf<  *•*• 
tendering  any  fuch  falfe  or  counterfeit  coin  as  aforefaid,  and  Cir,^a;.  cj- ^ 
(ball  afterwards  be  guilty  of  the  like  offence  in  any  other  ner  c 
county,  city,  or  place,  the  clerk  of  affize  or  clerk  of  the  peace 
for  the  county,  &c.  where  fuch  former  conviction  (hall  hive 
been  had,  (hall  at  the  requeft  of  the  profecuror,  or  any  other 
on  his  majefty's  behalf,  certify    the  fame  by  a  tranfcript  in 
few  words,  containing  the  cffedt  and  tenor  of  fuch  convic- 
tion, [for    which  2s.    6d.  and  no  more    (hall  be    paid]; 
and  fuch  certificate  (hall  be  fuiHcient  proof  of  fuch  former 
conviction." 

By  f.  6.  of  the  fame  act,  «'  If  any  perfon  or  perfons  (hall 
have  in  their  cuilody,  without  lawful  excufe,  any  greater 
number  than  five  pieces  of  falfe  or  counterfeit  coin,  of  any 
kind  or  kinds,  refcmbling,  or  made  with  intent  to  refemble 
or  look  like,  any  gold  or  filver  coin  or  coins  of  any  foreign 
prince,  (late,  or  country,  or  to  pafs  as  fuch  foreign  coin; 
every  fuch  perfon,  being  thereof  convicted  upon  oath  before 
one  jultice  of  the  peace,  (hall  forfeit  all  fuch  talfe  and  coun- 
terfeit coin,  which  (hall  be  cut  in  pieces  by  order  of  fuch 
juftice;  and  (hall  for  every  fuch  ojfence  forfeit  a  ium  not 
exceeding  5  1.  nor  lefs  than  40  s.  for  ev-:ry  fuch  piece  of 
falfe  or  counterfeit  coin  which  (hall  be  fourul  in  the  cuftody 
of  fuch  perfon  ;  one  moiety  to  the  informer,  the  other  to  the 
poor  of  the  parifh  where  the  offence  was  committed  ;  and  in 
default  of  payment  forthwith  (hall  be  committed  to  the 
common  gaol  or  houfe  of  correction,  there  to  be  kept  to 
hard  labour  for  three  calendar  months,  or  until  fuch  penalty 
be  paid." 

This  lad  fection  includes  all  counterfeit  foreign  coin  there- 
in defcribed,  whether  current  here  or  not. 

By  f.  7.  juftices  of  peace  may  grant  warrants  to  fearch 
fufpected  places  for  foreign  counterfeit  coin  ;  and  fuch  coin, 
and  any  implements  for  making  it,  when  found,  may  be 
taken  before  fuch  juftices,  who  (hall  order  the  fame  to  be  fe- 
pred  for  evidence,  and  to  be  afterwards  deftroyed. 


VII. 
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Ch.  IV.   §  31. 

'  VII.  As  to  general  Matters  relating  to  the  Coin. 

§31.  I  have  before  (hewn  in  what  light  accomplices  or  receivers, 

*Sie,am*       in  a11  °ffencts  concerning  the  coin  amounting  to  high  trea- 
Ante,  c.  a.  f.  35.  fon,  are  confidered.     In  thofe  amounting   only   to  felony, 
iH^e8""1'99'  ^T  follow  the  general  rule  applicable  to  felony.     A  few 
Ame,ef.  ait*       general  inftances  will  fuffice.   Two  agree  to  counterfeit,  and 
one  does  it  in  confequence  of  that  agreement;  they  are  both 
guilty.      One  counterfeits,    and  another  by  agreement  be- 
forehand afterwards  puts  it  off;  the  latter  is  a  principal : 
fo  if  he  put  it  off  afterwards,  knowing  that  the  other  coined 
it;  for  that  makes  him  au  aider:  fo  if  he  furnifhed  the 
coiner  with  tools  or  materials  for  coining1. 

*  o 

Indictment  and         In  like  manner  it  will  be  fufficient  to  refer  to  what  has  been 
before  faitl  touching  the  form  of  the  indictment  and  evidence 
Judgment.          applicable  thereto,  under  the  general  head  of  high  treafon  ; 
.Ante,  c.z.f.  53.  ancj  ^fa  touching  the  judgment,  and  punifliment  peculiar  to 
offenders  of  this  fort.     The  variations  in  any  of  thefe  parti- 
culars by  ftatute  were  fhewn  at  the  fame  time  that  the  ftatutes 
themfelves  were  fet  forth. 

Commencement  <f       Profecutions  under  fome  of  the  acts  referred  to  are  limited 

fti£C"wduTlthin  to  take  Place  wit'nin  a  certain  time.     Amongft  others,  the 

flat.   8  &  9  W.  3.  c.  26.  f.  9.  provides  that  no  profecution 

fhall  be  made  for  ?ny  offence  againft  that  a£t,   unlefs  fuch 

profecution  be  commenced  within  three  months  next  after  fuch 

Rex  v.  James      offence  committed.     In  Willace's  cafe,  who  was  indi&ed  for 

hIrn'asCumDA(r    ^^  treafon  in  colouring  a  piece  of  bafe  coin  refembling  a 

1797,  afterwards  (hilling  with  materials  producing  the  colour  of  filver,  the, 

iuHges.aMS.efud.  evidence  was,  that  on  the  5th  May  1797  fearch  was  made  in 

Information  and    tne  prifoner's  lodeings  in  confequence  of  information;   and 

froceed'mg  trfon  •  •  ,  i  •  r  •  ». 

a  magiflratc  held   upon  the  party  s  entering  the  room  the  pntoner  immediately 
tue  czmmenctmmt  ran  away.     There  was  found  in  his  room  a  quantity  of  bafe 

yprofetutiontand  '  , 

••refen'ing  money  fuch  as  defcribcd  in  the  indi£lment,  fome  in  earlier 
*unlt8mait.  fome  jn  more  advanced  ftages  of  the  procefs.  The  prifoner 
was  apprehended  the  fame  evening  and  lodged  in  Durham 
jj-iol.  He  was  afterwards  carried  before  a  magiftrate,  and 
l>y  warrant  dated  8th  May  was  committed  to  gaol,  charged 
on  oath  "  with  fufpicion  of  high  treafon  in  counterfeiting  th$ 
current  money  of  this  kingdom,  viz.  (hillings,"  &c.  The 
affizes  at  Durham  were  holden  on  the  8th  of  Auguft ;  fo  that 
more  than  three  months  had  elapfed  between  the  commiflion 

15  of 
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cf  the  offence  and  the  preferring  of  the  indictment.     But  the    ch-  iy«  §  3*« 

.  /i      i     i  i     i_         t_      •     r  General  matters. 

judges,  at  .1  conference,  unammouilv  held  that  the  inrorm- 
ation  and  proceeding  before  the  magiftrate  was  the  com- 
mencement of  the  profecution  within  the  meaning  of  the 
act  }  and  that  the  variance  between  the  manner  of  laying 
the  offence  in  the  indictment  and  charging  it  in  the  commit- 
ment made  no  difference. 

Further  it  has  appeared,  that  in  refpect  to  traitors  of  this  iKtr.t/u. 
kind  there  is  not  the  fame  neceffity  for  two  witneffes  to  prove  x  Hak*V^  ** 
the  treaibn  as  in  the  higher  fpecies  of  that  offence  ;  but  they  *  MS.  Sum.  50. 
may  be  indicted,  tried,  convicted,  or  attainted  by  fuch  like  l^2p^',  \ 
evidence,  and  in  fuch  manner  and  form,  as  felons  in  general ;  c • ll- 
except  that  they  are  entitled  to  a  peremptory  challenge  of 
thirty-five. 

Rewards  are  given  by  the  ftatutes  6  &  7  W.  3.  c.  17.  and       Reward. 
ic  Geo.  2.  .c.  28.  on  the  apprehenfion  and  convidion  of  ?« »t.  Rewards, 

•>_  more  at  large. 

coiners. 

And  by  the  fame  act  of  King  William,  f.  1 2.  coiners,  clip-  See  tic.  Pardon, 
pers,  &c.  are  entitled  to  a  pardon  on  difcovery  and  conviction 
of  two  other  offenders  of  the  fame  defcription. 

It  remains  only  to  add,  that  the  legiflature  have  made  Sr.xart  cf 
fpecial  provifion  for  the  fuppreffion  of  bafe  coin,  and  for  the  ^•%". 
production  of  it  in  evidence  agaitift  offenders  of  this  dtfcrip-  d«a\an  cftjitmi* 
tion.     By  ftat.  9  &  icW.  3.  c.  21.  f.  i.  any  perfon  to  whom  "Vio  W.  3. 
any  filver  money  ;    and  by  ftat.  13  Geo.  3.  c.  71.  f.  i.  any  c-31- 
perfon  to  whom  any  gold  money  fhall  be  tendered,  which  fhall  ' 3 
be  diminifhed  otherwife  than  by  reafonable-wearing,  or  which 
from  the  appearance  of  it  he  fhall  fufpect  to  be  counterfeited, 
may  cut,  break,  or  deface  the  fame :  but  if  the  fame  fhall 
afterwards  appear  to.  have  been  lawful  money,  the  perfoa 
who  cut,   &c.   fhall  take  the  fame  at  the  rate  it  was  coined 
for  :  and  every  queftion  refpecting  the  validity  of  fuch  coin 
fhall  be  finally  determined  by  the  chief  magiftrate  of  the 
place. 

By  ftat.   8  &  9  W.  3.  c.  26.    and  the  n  Geo.  3.  0.40.  g&9w.  3. 
and  the  3*7  Geo.  3.  c.  126.  f.  7.  before  mentioned,  houfes  c-26- (-  5- 
and  other  places  may  be  fearched  for  tools,  which  when  "0.3.  c-  tz6. 
found,  together  with  all  falfe  coin,    fhall  be  feized,    and  &'»'">£  tooli>  &  '• 
produced  in  evidence  againft  the  offenders,  and  afterwards  AntV.Tfi.  16, 

I,  &  3°- 
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Ch.  IV.  §  32. 

§32. 

Bullion, 

Vide  zlnft.  577. 
Plowd.  336. 


ft.  3, 


Ante,  f.  i. 
17  Ed.  4.  c.  I. 
j  Hale,  191. 


4.H.  7-  c.  2. 
f7</esH.4 
I  Hale,  644. 


0.4. 


1?  Eliz.  c.  15. 

Gold  ivaret 
•2,  i  carrats  :  fil-ver 
JJ  ox.  a  eiivt. 
8  W.  3.  c.  8. 
S'andard  fir  Jll- 
•ver  wares  n  cz. 
1O  divt. 


Wardens,  & 
fraudulently 


6G.  i.  c.  n. 

MI.; 

stllvmng  tiva 
dfferentjlind- 
ardsfirJU'ver 
•wins  ti'i;/.'  re- 
JfeSive  marks, 
I  •  oz.  10  awr. 
and  n  os.  idiot. 


Offences  relating  to  Bullion. 

Regulations  and  Offences  concerning  Bullion. 

With  regard  to  bullion,  which  fignifies  properly  either 
gold  or  filver  in  the  mafs,  and  is  here  intended  to  denote 
thofe  metals  in  any  ftate  other  than  that  of  authenticated 
coin,  the  legiflature  for  the  prevention  of  frauds  both  with 
refpedl  to  the  coin  and  to  plate  have  made  feveral  provi- 
fions. 

By  the  flat.  28  Ed.  r.  ft.  3.  c.  20.  no  goldfmith  mall 
make  any  veflel,  jewel,  or  any  other  thing  of  gold  or  filver, 
except  it  be  of  good  and  true  allay,  viz.  gold  not  worfe  than 
the  touch  of  Paris,  and  filver  of  fterling  allay  or  better :  and 
that  the  latter  mould  be  afiayed  by  the  wardens  of  the  gold- 
faiiths*  company,  and  marked  with  the  leopard's  head ;  and 
any  fuch  made  otherwife  may  be  feized ;  and  if  he  be 
attainted  of  the  fact,  he  (hall  be  punifhed  by  imprifonment, 
and  ranfom  at  the  king's  pleafure. 

What  the  ftandard  of  fterling  gold  or  filver  coin  is  has 
been  before  fhewn  •,  and  by  the  ilat.  17  Ed.  4.  c.  i.  it  is 
provided,  that  no  goldfmith  ihall  fell  any  gold  under  the 
finenefs  of  1 8  carrats,  nor  filver  under  the  allay  of  fterling. 
By  flat.  4H.  7.  c.'2.  all  filver  fined  or  parted  (hall  be  made 
fo  fine  that  it  may  bear  12  penny-weight  of  allay  in  a  pound 
weight,  and  yet  be  as  good  or  better  than  fterling.  By  ftat. 
1,8  Eliz.  c.  15'.  goldfmiths'  wares  are  required  to  be  not  lefs 
in  finenefs  than  22  carrats  of  gold,  nor  of  filver  lefs  than 
1 1  ounces  2  penny-weights.  By  ftat.  8  W.  3.  c.  8.  after 
the  25th  of  March  1697,  no  perfon  fhall  work  or  make  any 
manufacture  of  filver,  lefs  in  finenefs  than  1 1  ounces  and 

10  penny- weights  of  fine  filver  in  every  pound  troy;   nor 
put  to  fale,  exchange,  or  fell  any  fuch  made  after  that  time, 
(unlefs  it  be  filver  wire  or  fuch  fmall  things  as  are  not 
capable  of  receiving  a  mark,)  until  fuch  time  as  the  fame 
{hall  be  marked  as  therein  defcribed.     And  if  the  wardens 
and  mafters  of  the  faid  myftery  mark  any  plate  for  good 
contrary  to  the  a£t,   they  mall  alfo  forfeit  the  value  of  the 
plate  fo  deceitfully  marked,  to  be  recovered  in  like  manner. 

By  ftat.  6  Geo.  i.  c.  n.  f.  41.  reciting,  that  it  may  be 
requifite  for  encouraging  the  feveral  manufactures  of 
wrought  plate  to  continue  both  the  ftandard  of  plate  of 

11  ounces    10  penny-weights,    and   alfo  the  ftandard  of 

ii  ounces 
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1 1  ounces  2  penny-weights  (a)  to  the  pound  troy,  enacts,  ^v^TvJi 
that  from  the  ift  of  June  1720  all  filver  vefltls  of  plate  or  ^_^_^_^ 
manufactured  of  filver  (hall  not  be  lefs  in  finenefs  than  thofe 
refpective  ftandards,  each  to  be  marked  with  diflinguifhing 
marks  ;  the  greater  ftandard  with  the  workman's  mark,  the 
mark  of  the  wardens  of  the  goldfmiths'  company,  and  with 
the  figure  of  a  lion's  head  erafed,  and  the  figure  of  the  Bri- 
tannia ;  and  the  lefier  ftandard  with  the  workman's  mark, 
that  of  the  wardens  of  the  goldfmiths'  company,  and  with 
the  figure  of  a  lion  paflant,  and  the  figure  of  a  leopard's 
head  ;  and  that  it  (hall  not  be  lawful  to  make  any  manufac- 
tures of  filver  of  a  coarfer  allay  than  above  fpecified,  under 
the  penalties  and  forfeitures  prefcribed  by  any  laws  then  in  force 
concerning  wrought  plate. 

The  flat.   12  Geo.  2.  c.  26.  reciting  feveral  prior  ftatutes  jaG.  2.  c.  26. 
for  regulating  the  ftandards  of  gold  and  filver  plate,  enafts,  " 
11  that  after  the  28th  of  May  1739  no  goldfmith,  filverfmith,  ju 
or  other  perfon  making,  trading,  or  dealing  in  gold  or  filver 
wares,  within  England,  (hall  work,  or  make,  or  caufe,  &c, 
*ny  gold  veflel,  plate,  or  manufacture  of  gold  whatfoever 
lefs  in  finenefs  than  22  carrats  of  fine  gold  in  every  pound 
weight   troy ;    or   any   filver   veflfel,   &c.   lefs    in'  finenefs 
than   ii   ounces    2  penny-weights  of   fine  filver  in  every 
pound  troy  ;  nor  fell,  exchange,  or  expofe  to  fale,  or  export 
out  of  this  kingdom  any  gold  or  filver  manufacture,  &c.  lefs 
in  finenefs  than  fuch  refpective  ftandards,  "on  forfeiture  cf 
10 1.  for  every  fuch  offence,  one  moiety  to  the  king,  the  other 
to  any  informer  who  will  fue ;  and  in  default  of  payment 
the  defendant  (hall  be  committed  by  the   court  in  which 
judgment  (hall  be  given  thereon  to  the  ho»fe  of  correction 
for  the  county,  &c.  where  convicted,  there  to  be  kept  to  hard 
labour  not  exceeding  fix  months,  or  until  payment."     The 
act  contains  exceptions  of  certain  fmall  wares  particularly 
defer ibed.     By  f.  3.  "  Perfons  (other  than  the  makers  or  Dial*-:, 
workers  thereof)   dealing,   &c.    in  gold  or  filver  wares,  ex-  3L 
porting,  felling,  or  expofing  to  fale  the  fame  worfe  than  the  «/ 'tit  «* 
refpedtive  ftandards,  who  fhall  within  fourteen  days  after 
notice  of  the  coarfenefs  thereof  difcover  to  the  party  grieved, 
or  to  the  mafter,  wardens,  or  clerk  of  any  of  the  companies  of 
goldfmiths  of  the  place  where  fuch  dealer  reGdes,  the  name 
and  place  of  abode  of  the  maker  or  worker  thereof,  or  of  the 

(a)  For  this  laft  ftandard  v'.de  flat,  18  El'u.  c,  15, 

perfon 


19°  Offences  relating  to  Bullion. 

ch;IV-  §3*«   perfon  of  whom  fuch  dealer  really  bought  the  fame,  and  (hall 

Standard.  .......          r 

_  _  produce  him  if  living,  fo  that  he  may  be  profecuted ;  and  if 
fuch  dealer  fhall  give  material  evidence  againft  fuch  perfon, 
and  the  judge  before  whom  the  trial  is  had  fhall  under  his 
hand  on  the  record  certify  the  fame,  and  alfo  that  there  did 
not  appear  any  ground  to  believe  that  fuch  .dealer,  &c.  was 
privy  to  the  fraud  j  or  if  fuch  dealer  fhall,  on  the  trial  of"  any 
fuit  or  profecution  againft  himfelf,  concerning  the  premifes, 
prove  that  he  delivered  to  fuch  maker  or  worker  a  fufficient 
quantity  of  ftandard  gold  or  filver  to  make  the  faid  wares, 
and  paid  a  reafonable  price  for  the  fafhion  thereof,  or  paid 
the  maker  or  worker  or  other  perfon  a  market  price  for 
ftandard  gold  or  filver  of  that  weight,  befides  a  reafonable 
price  for  the  fafhion  thereof;  then  fuch  dealer,  &c.  fhall  be 
difcharged  from  any  penalty  or  forfeiture  to  be  incurred  by  ; 
this  a£t  for  exporting,  felling,  or  expofing  to  fale  fuch  coarfe 
gold  or  filver  wares,  and  from  any  action,  fuit,  or  profecution 
Limitation  of  for  the  fame."  Provided  (f.  4.)  «'  that  fuch  dealer,  &c.  < 
frojecution.  need  not  give  material  evidence,  or  produce  fuch  certificate  , 

as  aforcfaid,  in  order  to  indemnify  himfelf  from  any  penalty 
or  forfeiture  under  this  acl,  unlefs  fuch  trial  againft  fuch 
maker,  worker,  or  other  perfon  of  whom  the  faid  wares  were 
bought,  fhall  be  had  within  four  terms  after  fuch  difcovery 
made,  nor  unlefs  reafonable  notice  fhall  be  given  to  fuch; 
dealer,  &c.  of  the  time  of  fuch  trial." 

Marks.  By  f.  5.  "  after  the  28th  of  May  1739  no  goldfmith,  filver- 

Sex^\fsf^Uof  fi11*1*1*  or  otner  perfon  whatfoever  making  or  felling,  trading 
fil-ver  tvaret  or  dealing  in  gold  or  filver  wares,  fhall  fell,  exchange,  or 
marb,  expofe  to  fale,  within  England,  any  gold  or  filver  manufac- 

ture whatfoever,  made  after- that  time,  or  export  the  fame  out 
of  this  kingdom,  until  fuch  manufacture  of  gold  (being  of 
the  ftantfard  of  22  carrats  of  fine  gold  per  pound  troy)  and 
fuch  manufacture  of  filver  (being  of  the  ftandard  of  if 
ounces  2  penny-weights  of  fine  filver  per  pound  troy)  fhall 
be  marked  with  the  mark  of  the  worker  sr  maker,  which  fhall 
be  thejirft  letters  of  his  chrijlian  andfurname,  and  with  thefe 
marks  of  the  goldfmiths'  company  in  London,  viz.  the  leopard's 
heady  the  lion  pajfant,  and  a  d'iftinEl  variable  mark  or  lettet  to 
denote  the  year  in  which  fuch  plate  fhall  be  made ;  or  with 
the  mark  of  the  worker  or  maker  ,  and  with  the  marks  of  the 
affayers  at  Tork,  Exeter,  Bri/loly  Chejlery  Norwich,  or  New- 
fa/He-upon-Tyne ;  or  plate  (being  of  the  ftandard  of  1 1  ounces 

10  penny-- 
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lo  pennv-weiehts  of  fine  filver  per  pound  troy)  with  tie    ph-IV-  §  >*• 

.  ,       ,      '  ,         c     Standard  marks. 

worker  or  maker  s  mark  as  aforefaidy  and  with  thete  marks  (  r  _ 

the  faid  company,  viz.   tie  lion's  head  erafsd,  the  fgure  of  a 

Britannia,  and  the  faid  mark  or  letter  to  denote  the  year  as 

aforefaid  ;  or  with  the  worker  or  maker's  mark,  and  the  marks 

cfone  of  the  faid  cities  or  towns  j  upon  pain  of  forfeiting  iol., 

half  to  the  crown,  and  half  to  any  informer  who  will  fue; 

and  for  default  of  payment  the  offender  fhall  be  committed 

by  the  court  in  which  judgment  fhall  be  given  thereon  to  the 

houfe  of  correction  for  the  county,  &c.  where  convicted, 

there  to  be  kept  to  hard  labour  not  exceeding  fix  months,  or 

until  payment  be  made  of  the  faid  forfeiture/' 

By  f.  6.  certain  wares  by  reafon  of  their  fmallnefs  or  thin- 
nefs  are  excepted  from  being  marked. 

By  flat.  2^  Geo.  3.  €.53.  f.  5.  (to  denote  the  payment  240.3.0.53, 
of  a  certain  duty)  over  and  befides  the  other  legal"  marks, 
there  is  required  on  the  fame  manufactures,  when  fent  to  be 
affayed  and  marked,  the  mark  or  the  king's  head ;  on  pain  of 
forfeiting  (by  f.  8.)  under  the  like  circumftances  as  are  before 
mentioned  in  the  former  act,  50!.,  to  be  recovered  and  dif- 
pofed  of  as  aforefaid,  or  in  default  of  payment  to  be  commit- 
ted in  like  manner  to  the  houfe  of  correction,  not  exceeding 
one  year,  or  lefs  than  fix  months,  or  until  payment,  and  alfo 
on  pain  of  forfeiting  the  gold  or  filver  manufacture  fo  fold* 
exchanged,  or  expofed  to  fale  without  fuch  mark,  one  moiety 
to  the  crown,  the  other  to  any  perfon  who  will  fue,  with  the 
like  exceptions  as  in  the  former  ftatute. 

The  ftat.  30  Geo.  3.  c.  31.  repeals  the  exceptions  in  the  300.  3.  c.  31, 
two  laft-mentioned  acts,  as  to  filver  wares,  and  enacts  others  «  : 

f  K.tptoii%£   (X~  fp** 

in  lieu  thereof.  ,  and  making  nfa>  i.~ 

Laftly,  By  the  ftat.  38  Geo.  3.  c.  69.  f.  i.  it  is  enacted,  380.3.0.69. 
"  that  from  and  after  the  ift  of  October  1798,  it  fhall  be  Giv-'s.  " /;wf 
lawful  for  any  goldfmith  or  other  perfon  making,  trading,  or  %£f& 
dealing  in  gold  wares  in  Great  Britain,  to  work  or  make  any 
gold   veflel,    plate,    or   manufacture   of    gold   whatfoever 
of  the  ftandard  of  18  carrats  of  fine  gold  in  every  pound 
weight  troy>  and  to  fell,  exchange,  or  expofe  to  fale,  or  export 
the  fame  out  of  the  kingdom."     By  f.  2.  "  After  the  faid 
rft  of  October  1798,  no  perfon  {hall  fell,  exchange,  or  ex- 
pofe to  fale,  or  export  out  of  the  kingdom,  any  fuch  manu- 
fa&ure  of  gold  made  after  that  time,  until  marked  with  a 

crown 
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cfi.iv.  §3*.  crown  and  the  figures  18,  iriftead  of  the  mark  of  the  Hori 

Standard  marki.          _. 

.  <.  -  •..  paflant,  on  forfeiture  of  10 1. ;  which  mark  is  (by  f.  3.)  to  be 
affixed  by  the  refpective  companies  of  goldfmiths  in  London, 
Edinburgh,  Birmingham,  and  Sheffield,  and  by  the  wardens 
and  afiayers  of  gold  at  Ifork,  Exeter,  Briftol,  Chefter,  Nor- 
wich, and  Newca  (lie- upon  Tyne."  By  f.  4  &  5.  this  is  not 
to  prevent  the  making,  felling,  &c.  manufactures  of  gold  of 
the  ftandard  of  22  carrats  directed  by  former  laws  ;  but  not 
to  authorize  the  afiaying  or  marking  with  the  mark  ufed  be- 
fore the  act  any  gold  manufactures  of  lower  ftandard  than 
22  carrats  per  pound  troy.  But  by  f.  6.  the  making  or  fell- 
ing of  any  manufacture  of  gold  after  the  faid  firft  of  October, 
not  duly  marked  with  one  of  the  marks  required  by  law  to 
denote  the  refpective  ftandards,  is  fubjected  to  a  fbrfeiture 

See  tit.  Forgery  of  50 1.  By  f.  7.  the  counterfeiting  of  any  of  the'  aflay 
marks,  and  removing  them  from  one  piece  of  manufacture 
to  another,  or  felling,  &c.  the  article  with  fuch  forged  or  re- 
moved mark,  knowingly,  is  made  felony,  purufhable  with 
tfanfportation  for  feven  years.  By  f.  8.  all  the  powers,  re- 
gulations, forfeitures,  methods,  &c.  prefcribed  by  the  act  of 
the  1 2  Geo.  2.  c.  26.  or  by  any  other  act  therein  referred 
to,  or  ftill  in  force,  are  made  applicable  with  refpect  to 
manufactured  gold  of  the  ftandard  of  1 8  carrats  thereby 
allowed,  except  where  otherwife  provided  for  exprefsly  by" 
this  act. 

$33.  Hence  it  appears,  that  by  the  ftat.  28  Ed.  I.  ft.  3.  c.  20. 

Rcfultof  the  fa-  all  gold  manufactures  were  required  to  be  made  of  good  and 
Ame,  f.  i.  true  alloy,  that  is,  not  worfe  than  the  touch  of  Paris.  By 

s3Ed.  i.  ft.  3.  ft.at>  !•}  Ed.  4.  c.  i.  g0id  was  not  to  be  manufactured  under 
c.  20. 

iyEd.4.  c.  i.  the  finenefs  of  1 8  carrats  in  the  pound  troy,  which  was  in- 
*?</«i  Hale,  19 1.  creafed  to  22  carrats  by  ftat.  18  Eliz.  c.  15.  and  fo  continued 
by  the  ftat.  12  Geo.  2.  c.  26.  f.  i.  in  refpect  of  all  goods 
manufactured  after  the  28th  of  May  1739.  But  by  the  ftat. 
38  Geo.  3.  c.  69.  f.  i.  it  was  again  permitted  to  be  manu- 
factured at  the  lower,  ftandard  of  18  carrats  after  the  ift  of 
Oaobe'r  1798. 

Marh  for  gold  By  ftat.  12  Geo.  2.  c.  26.  f.  5.  manufactured  gold  of  the" 
manvfafiures  of  ftandard  of  22  carrats  fhall  have,  i.  the  worker  or  maker's 
2*  carrats.  .  *.*'*_•  ft  «  e 

mark,  viz.  the  firft  letters  of  his  chriftian  and  furname; 
a.  the  marks  of  the  goldfmiths'  company  in  London,  vizi 

the 
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the  leopard's  head,  the  lion  paffant,  and  a  difttnS  variable   Ch.  iv.  §35. 

•  .....  j  Standard  ma' it* 

mark  or  letter  to  denote  the  year  m  which  it  was  made  :  or  __ 

elfe  it  (hall  have,  i.  the  worker  or  maker's  mark,  together 
with,  2.  the  marks  of  the  aflayers  at  York,  and  other  places 
named,  (i.  e.  refpe&ively,  according  to  the  party's  place  of 
residence).  By  the  flat.  38  Geo.  3.  c.  69.  f.  i.  manufac-  of  it  carrati* 
tured  gold  of  the  ftandard  of  1 8  carrats  (hall  be  marked  with 
a  crown  and  the  figures  18  inftead  of  the  lion  paffant,  to  be 
affixed  by  the  refpective  companies  of  goldfmiths  in  London, 
Edinburgh,  Birmingham,  and  Sheffield,  and  by  the  wardens 
and  aiLyers,  &c.  at  York,  Exeter,  &c. 

By   ftatutes   28  Ed.  i.  ft.  3.  c.  20.   and   17  Ed.  4.  c.  1.  Silver 
filver  manufactures  were  to  be  of  true  fterling  allay  or  better,  ft"1**!' 
the  value  of  which  has  been  noticed  before.     By  ftat.  4H.  7.  Ante>  f-  *• 
c-  2.  the  filver  was  to  be  made  fine  enough  to  bear  12  penny-  &i+3G.i.e  41. 
weights  of  allay  per  pound  weight.  By  the  ftat.  1 8  Eliz.  c.  1 5.  *  Hale»  6^* 
the  llandard  was  fettled  at  1 1  ounces  2  penny-weights  to  the  u  6«.  --d-**. 
pound  troy.     Thi,  by  ftat.  8  W.  3.  c.  8.  was  raifed  to  n  *»r"«*tnJ- 
ounces  10  penny-weights  in  refpecl  of  goods  manufactured  n«*.  io<ket. 
after  the  25th  of  March  1697.     But  the  ftat.  6  Geo.  i.  c.  n- 
f.  41.  confirmed  by  the  ftat.  12  Geo.  2.  c.  26.  f.  5.  ratified 
both  the  ftandards  again  under  dilVmguiftiing  marks,  the  one 
from  the  i  ft  of  June  1720,  the  other  from  the  ift  of  Octo- 
ber 1798,  as  after-mentioned.     Silver  manufactures  of  fter-  M&kt. 
ling  allay   were  by  the  ftat.  28  Ed.  i.  ft.  3.   c.  20.    to  be 
aflayed   by  the  wardens  of  the   goldfmiths'  company,   and 
marked   with  the  leopard's  head.     The  marks  were  after- 
wards varied  on  the    change   of  the  ftaiidard  by  the   ftat. 
8  W.  3.  c.  8.,  and  diftinguifhing  marks  given   by  the  ftat- 
6  Geo.  i.  c.  ii.  f.  41.  upon  eftablifhing  the  two  different 
ftandards  before  mentioned.'  The  marks  in  ufe  fince  the 
2bth  of  May  1739  are  fixed  by  the  ftat.  12  Geo.  2.  c.  2(5.  to 
be,  for  manufactured  filver  of  the  ilandard  of  1 1  02    2  dvrt.  n<». 
per  pound  troy,  the  fame  marks  as  are  before  fet  by  the  fame  fupia* 
ftatute  for  manufactured  gold  of  22  carrats.     And  for  ma- 
nufactured filver   of  the   ftandard    of   1 1  oz.    lodwt.  the 
worker  or  maker's  mark  as  aforefaid,  and  thefe  marks  of  the 
goldfmiths'  company  in  London,  viz.  the  lion's  head  eraf-d> 
the  figure  of  Britannia,  and  a  diftinct  variable  park  or  letter 
to  denote  the  year  in  which  it  was  made  ;  or  elfe  with  the 
worker  or  maker's  mark,  »nd  the  marks  of  the  affayers  at 
York,  Exucr,  &c. 

O  la 
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,ch',iv;  §  51-         In  addition  to  the  marks  above  mentioned,  there  is  another 

Standard  marks. 

t  mark   common    both   to    gold    and  filver   manufactures  of 

Gold  and  f.l-vcr    whatever  ftandard,  namely,  the  mark  of   the  king's  head  j 

j*on?rj£  which  by  ftat>  *4  Geo>  3* c>  53>  is  reciuired  in  ai1  »nftance5 

f.  5-  where  other  marks  are  neceflary,  to  denote  the  payment  of 

a  certain  duty. 

§  34.  The  principal  offences  created  by  thefe   flatutes  are  the 

°^&m  "ntf         making,  working,  putting  to  fule,  exchanging,    felling,  or 
exporting  any  gold  or  filver  manufactures   of  lefs   finenefs 
than  the  ftandards  refpectively  fixed  at  the  time  by  the  fevera^ 
acts.    Befides  the  particular  penalties  and  forfeitures  inflicted 
on  the  delinquents,  or  in  default  of  payment  the  commit- 
ment to  the  houfe  of  correction,  it  is  to  be  remembered  that 
Rex  v.  Jackfon,  the  ftat.   28  Ed.  I.  ft.  3.  c.  2o.  is  flill  in  force,   which  fub- 
Cowp.  297.         jects  them  to  a  difcretionary  fine   and  imprifonment :  and 
though  the  defer iption  of  the  offence  therein  is  not  fo  large  as 
in  the  fubfequent  ftatutes,  yet  the  penalty  of  it  feems  virtually 
to  be  adopted  in  the  latter  by  general  words  of  reference  to 
former  laws.     Befides  which,  I  conceive  that  offenders  of 
Tide.  tit.  Cheats,    this   defcription   fraudulently  affixing   public   and  authentic 
marks  on  goods  of  a  value  inferior  to  fuch  tokens  are  liable 
to  fuffcr  at  common  law  upon  an  indictment  for  a  cheat. 
Fabian's  cafe,  Jofeph  Fabian  a  working  goldfinith  was  indicted  for  falfi- 

O.  B.  1664,  fying  plate,  by  putting  in  too  much  allay,  and  then  corrupt- 
ing one  of  the  affay  mailer's  fervants  to  help  him  to  the 
proper  marks,  with  which  he  (lamped  his  plr.te  ;  and  being 
convicted  was  fined  tool,  and  adjudged  to  Hand  three  times 
in  the  pillory  ;  and  was  alfo  forejudged  of  his  trade  that  he 
Ihould  not  ufe  that 'trade  again  as  a  m;'.fter  workman.  Such 
a  judgment  mud  have  been  at  common  law. 

Vide  tit.  For-  J  ^ave  *n  another  place  mentioned  the  offence  of  forging 

£ery,  Stamps.      ^  marlcs  on  bullion  or  wrought  plate. 

«  T  r  2.   Counterfeiting  Bullion, 

Counterfeit  Tne  counterfeiting  of  bullion  in  the  mafs  is  alfo  provided 

LuUioa.  againft,  with  a  view  to  difcourage  falfe  coining  as  well  as 

private  impofitions. 

<..  ?,59  ma'de'per-  By  flat.  8  &  9  W.  3.  c.  2<5.  "  If  any  perfon  whatfoevcr 
pituii  by  7  Ann.  after  the  i  jth  of  May  1697  (hall  blanch  copper  for  fale,  or 
L':,»:,rwg  copper  mix  blanched  copper  with  filver,  or  knowingly  buy  or  fell  or 

f*r&7d£r*1*  offerto  fale  blanched  copper  alone,  or  mixed  with  filver;  or 

{hall 
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Biall  knowingly  and  fraudulently  buy  or  fell  or  offer  to  fale    Ch.  iv.  §  35. 

,fe  ;  ...  -       ;.         ;         ,  ,        Counterfeit  Bui- 

any  malleable  compofinon,  or  mixture  or  metals  or  minerals,  £„„.    • 
which  mall  be  heavier  than  filver,  and  look  and  touch  and  • 

wear  like  ftandard  gold,  but  be  manifeftly  worfe  than  (land-  J&'^X*' 
ard  ;  every  fuch  perfon  (hall  be  guilty  of  felony,  and  being  jucb  or  the  foe; 
thereof  convicted  or  attainted  (hall  luffer  death."     By  f.  7.  £«*«•?•/«« 

'          '      fike  gala. 

the  corruption  of  blood  is  faved ;  and  by  f.  9.  the  profecu- 
tion  muft  be  commenced  within  three  months  after  the 
offence  committed. 

3.  Exportation  of  Bullion.  §  36. 

At  former  periods  the  exportation  of  bullion  has  been  Expcrtat'un  of 
prohibited  by  various  ftatutes  ;  but  thefe  having  been  found  B^-*- 

**,  i  Hawk.  ch.  18. 

greatly  inconvenient  to  commerce,  the  itat.  15  Car.  2.  c.  7.  f.  6. 

f.  12.  provides,  that  any  perfon  may  export  any  foreign  coin  *  **?**  65*« 

or  bullion  duty  free,  firft  making  an  entry  thereof  in  the 

cuftom-houfe.    But  it  having  been  found  that,  under  colour 

of  this  regulation,  Englifh  money  or  wrought  plate  had  been 

melted  down  into  the  form  of  foreign  coin,  or  bullion,  for 

the  purpofe  of  exportation,  the  flat.  6  &  7  W.  3.  c.  1 7.  f.  3.  e&jvr.y 

enacts,  that  none  (hall  caft  or  make  ingots,  or  bars  of  filver.  c'  I7' f-  3- 

.        .  e        !  »    Ingsts  or  bars 

in  imitation  of  Spanifh  bars  or  ingots  of  filver,  nor  (lamp  any  made  in  imitaticn 
mark  or  impreflion  upon  any  ingot  or  bar  in  likenefs  of  the  "{-.f^P3  *n~ 
iSpanifti  marks  or  impreflion,  on  pain  for  each  offence  of  for- 
feiting the  filver  fo  caft,  and  500!.,  half  to  the  king,  and  half 
to  the  informer.     And  by  f.  5.  "  No  perfon  (hall  tranfport  Buin*n  exported 
or  caufe  to  be  tranfported  out  of  England  into  parts  beyond  "^  bt ft0"^- 
the  feas  any  molten  filver,  but  only  fuch  as  (hall  be  marked 
or  {lamped  at  goldfmiths'  hall,  &c.  nor  without  a  certificate 
under  the  hands  of  one  of  the  wardens  of  the  goldfmiths' 
company,  that  oath  has  been  made  by  the  owner  or  owners 
thereof,  and  likewife  by  one  credible  witnefs,  that  the  fame 
is  lawful  filver;  and  that  no  part  thereof  was  (before  the 
fame  was  molten)  the  current  coin  of  this  realm,  nor  clip- 
pings thereof,  nor  plate  wrought  within  this  kingdom,"  &c. 
And  by  f.  6.   ft  Any  cuftom-houfe  officer  may  feize  any 
molten  filver  put  on  board  any  veffel  without  fuch  mark 
or  ftamp  and  certificate."     By  f.  13.  of  the  fame  act,  "  in  Tf  d-.ait -• 
cafe  of  any  feizure  of  any  bullion  (hipped  to  be  exported,  if 
any  doubts  (hall  arife  whether  the  fame  be  Englilh  or  foreign, 
the  proof  (hall  lie  upon  the  owner,  claimer,  or  exporter,  that 
the  fame  is  foreign  bullion,  and  has  not  been  melted  down 

O2  in 
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Ch,  iv.  §  36.    in  England,"  &c.  '    And  by  f.  14.  "  if  any  perfon  {hall  enter 

Export  a!  'ten.  „•  i      ,••  ,  ,  «  »      . 

.  or  Ihip  any  bullion  allowed  by  the  a£t  to  be  exported,  other 

than  in  the  name  of  the  true  owner,  proprietor,  or  importer, 
the  exporter  (hall  forfeit  the  fame  or  the  full  value  thereof, 
half  to  the  king,  and  half  to  the  perfon  feizing  or  difcover- 

I&i98763"  ing*"  Alfo  by  ftat>  7  &  8  W-  3-  c.  19.  f.  6.  «  no  perfon 
Certificate  from  fhall  fiiip  or  caufe  to  be  fhipped  any  molten  filver  or  bullion 
'ndaUermub  whatfoever,  in  any  form,  unlefs  a  certificate  be  firft  obtained 
from  the  court  of  the  lord  mayor  and  aldermen  of  London  ; 
oath  having  been  made  before  the  court  by  the  owners  and 
two  witnefics,  that  the  fame  was  and  is  foreign  bullion,  and 
that  no  part  thereof  was  the  coin  of  this  realm,  or  the  clip- 
pings thereof,  nor  plate  wrought  within  this  kingdom,"  &c.; 
41  which  oath  the  faid  court  (hall  circumftantiallycertify  to  the 
commiflioners  of  the  cuftoms  before  anycocket  {hall  be  grant- 
ed for  {hipping  the  fame,  on  pain  to  the  owner  of  lofsof  the 
goods  and  forfeiting  double  the  value  ;  to  the  captain  the 
forfeiture  of  200'.,  and  if  in  the  king's  fervice,  the  lofsof 
command  ;  to  the  cocket  officer  200  1.,  and  incapacity  to- 
hold  any  office." 

$  3*?»  4.    Safe  of  Bullion. 

*yit  ofbuii'icn.          The  exportation  of  gold  or  filver  manufactures  under  the 
6&7\v.  3.         ftandard  allay  allowed  by  law,  has  been  juft  noticed. 
CjBrltert.fntititeJ       %  £7.  of  ft.  6  &  7  W.  3.  c.  1  7.  "  If  any  broker,  not  being 
f>cm  buvir.s  cr      a  tracjin,r  ooldfmith  or  refiner  of  filver,  {hall  buy  or  fell  any 

jdiwg  buLturt,  3  7 

bullion  or  molten  filver,  he  {hall  fuller  imprifonment  for 
fix  months  without  bail."  This  regulation  \vas  probably  in- 
tended to  prevent  gambling  fpeculations  which  might  enhance 
the  price  of  the  precious  metals. 

§  39-  5.  As-  to  tJ:e  Poffcjftcn  of  Bullion  unaccounted  for. 

6  &  7\v.  3.  The  flat.  6  &  7  W.  3.  c.  17.  f.  8.    for  "  preventing  the 

'        counterfeiting  a*<d  clipping  the  coin  of  tins  kingdom,"  after 


fiivtr  bullion  impofing  ceUain  penalties  and  other  puniihment  on  perfons 
jj'a'aifcrf*/-"  felling  or  paying  broad  filver  money,  or  money  undipped, 
tai*tirtumfi»ues  for  mOre  than  it  is  coined  for;  or  calling  bars  of  filver  in  imi- 

if  lu/liiion,  iauil  r    .        „  .  ....  ....  ,         .  ,. 

ifin^Bmtnt  tation  of  the  Spanifh  ;  or  for  buying,  telling,  or  having  clip- 
lt  bound  to  pro™  pinp6  or  filings  ;  and  after  prohibiting  the  exportation  of 

i-  to  bi  Lti'tul  '  ,     r    i  •     n  • 

;^/7^,o«fflmf/  bullion  except  it  be  properly  ftamped,  nnd  lubjecting  it  to 
jx  whs  an-  fe;zure  if  {hipped,  and  infliclinw  imprifonment  on  brokers 

t.nj<n<>.i:tt, 

trading  in  bullion;  enacls  by  f.  8.  that  for  the  better  difeovery 

of 
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of  offenders  in  the  premifes,  that  one  or  more  of  the  wardens    Ch.  iv.  §  39. 

of  the  goklfmiths'  company,  with  any  two  or  more  of  the 

court  of  afliftants  of  the  faid  company  within  the  bills  of 

mortality,  or  any  two  juftices  of  the  peace  within  any  county, 

city,  or  town  corporate,  out  of  the  bills  of  mortality,  may 

enter  into  the  houfe,  room,  or  workfhop  of  any  perfon  fuf- 

petied  of  buying  or  felling  unlawful  bullion,  and  fearch  for 

the  fame ;  and  in  cafe  the  occupier  of  fuch  houfe,  &c.  {hall 

rsfufe  to  permit  the  faid  warden  and  afliftanti-,  or  juftices,  to 

make  fuch  fearch  as  aforefaid,  they  may,  with  the  affiftance 

of  a  conflable,  break  open  any  door,  box,   &c.   in   order  to 

fearch  for  fuch  bullion  ;  and  in  cafe  of  finding  any  fuch, 

flvi'l  fcize  as  well  the  fame   as  the   perfon  and   perfons  in 

whofe   poffcflion  it   mail   be   found  ;  and  the  faid  wardens, 

nts,  and  conftables  (hall  bring  the  parties  before  the 
next  juftice  of  the  peace,  who  fh«il,  upon  oath  made  of  fuch 
finding  (which  juftice  within  the  bills  of  mortality,  and  the 
£*id  t\*-o  juftices  without  the  faid  bills  of  mortality,  fljall  and 
may)  examine  the  per  Ion  fo  brought  befcre  him,  or  found  by 
them  refpettively,  upon  oath,  whether  the  bullion  fo  found 
be  lawful  Clver,  and  whether  the  fame  were  not  (before  the 
melting  thereof)  the  current  coin  of  this  kingdom,  or  clip- 
pings thereof;  and  in  cafe  the  perfon  fo  examined  fhall  not 
prove  by  their  oath,  cr  by  the  oath  of  one  credible  witnefs, 
before  the  faid  juftice  and  juftices  refpe&ively,  that  the 
bullion  fo  found  is  lawful  Giver,  and  that  the  fame  was  not, 
before  the  melting  thereof,  the  current  coin  of  this  realm, 
nor  clippings  thereof,  then  die  faid  juftice  or  juftices  re- 
fpe&ively  (hall  commit  the  perfon  fo  examined  to  pr 
and  (hall  fecure  the  bullion  fo  found,  and  (hail  likewife  oblige 
the  perfons  that  can  give  any  evidence  concerning  the  f^me 
to  enter  into  recognizance  to  prcfecute  the  fa ui  offender  and, 
offenders ;  nod  in  cafe  fuch  offender  and  offenders,  in  whofe 

TiOn  fuch  unlawful  bullion  thall  be  found,  (hall  nott 
upon  their  trials  on  an  indictment  for  melting  the  current 
coin  of  this  realm,  prove  by  the  oath  of  one  credible 
witnefs  at  the  leaft,  the  bullion  fo  found  to  be  lav.-fuj  fiiver> 
and  that  the  f^sie  was  not  the  current  coin  of  this  realm,  . 
nor  clippings  thereof,  then,  and  for  want  of  fuch  proof,  fuch 

::er  fhaJl  be  found  guilty  of  the  offenc  --d  in  fuch 

:menr,  and  fhail  fuller  imprifonment  for  the  fpace  of  fix 
• 


CHAP.    V. 
OF    HOMICIDE. 


The  feveral  Kinds  and  refpcSiive  Puntjhments 
thereof.  -  -  -  .  §  i . 

1.  Felonious. 

1.  Murder.  §2.     Clergy.  -                §3. 

2.  Manflaughter.                  -  -               §  4. 

3.  Suicide.                      -  -                   §5. 

2.  Jujlifiable  or  excufable.  §  6. 

1.  Jufttfiable  ex  neceflitate.     i.  In  Advancement 
ofjuftice.     ii.  In  Execution  of  Juftice.     iii.  In 
defence  of  Perfon  or  Property,     iv.  On  a  fatal 
Neceffity.  ,    -  -  §7. 

2.  Excufable.      i.  Upon  Chancemedley.      ii.  By 
Mifadventure.  -  §  7,  8. 

What  Verdicl  may  be  found  in  thefe  Cafes. 

§6,  7  &  8. 

The  feveral  Clafles  of  Cafes  referable  to  the 
abovementioned  Heads.  -  §  9. 

I.  Homicide  from  Malice  aforethought  exprefs^ 
'where  the  deliberate  Purpofe  of  the  Perpe- 
trator was  to  deprive  another  of  Life ,  or  do 
him  fome  great  bodily  Harm.  §  10. 

I .  From  a  particular  Malice  to  the  Dececfed.  §  1 1 . 

Evidence  of  it. 

Malice  by  Implication  of  Law  arifes  from  the  Act 
of  killing  :  Circumftances  of  Juflification,  Ex» 
cufe,  or  Extenuation,  to  be  proved  by  Prifoner. 

§  12. 
Circum- 
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CircumRances  which  might  otherwife  rebut  fuch 
Prefumption  no  Anfwer  to  Proof  of  exprefs 
Malice.  Duelling.  Poifoning.  §12. 

Actual  Force  will  excufe  killing,  but  not  moral 
Force,  fuch  as  Threats,  ib. 

Manner  of  Death,  however  various,  not  ma- 
terial; if  by  Malice,  Murder  in  all:  if  only 
by  culpable  negligence,  Manflaughter.  But 
Malice  muft  be  of  corporal  Damage  to  the 
Party  -to  make  Murder.  Expofing  flck  Per- 
fons,  or  Infants.  Neglecting  and  ill-treating 
Infant  Apprentices.  -  §13. 

Againft  whom  Malice  may  be  dire&ed.  -  §  14. 

Againft  all  in  the  King's  Peace.  Againft  alien 
Enemy,  except  in  War:  or  attainted  Felon.  But 
not  againft  Child  in  ventre  fa  mere.  ib. 

Malice  maybe  exeited  againft.  one  in  his  Abfence, 
or  by  his  own  Command,  ib. 

Concealment  of  Death  Evidence  of  Murder  of 
Bo/lard  by  ftat.  21  Jac.  i.  c.  27.  §  l£. 

What  is  fufficient  Evidence  of  Difclofure  to  take 
the  Cafe  out  of  the  Statute,  ib. 

Malice  againft  a  Man's  own  Life  j  Felo  de  fe. 

§16. 

Homicide  from  a  particular  Maine  to  one,  'which  fallf 
by  Mijlake  or  Accident  upon  another.  -  -  §i7* 

The  Act  done  follows  the  \Tature  of  the  Act  in- 
tended. Mifbiking  one  Perfon  for  another. 
Offering  Poifon  to  one  who  innocently  gives  it 
to  another.  Killing  a  Woman  by  PrafHces 
intended  to  procure  Abortion.  Killing  one's  felf 
by  an  Adi;  directed  againft  another.  If  the  in- 
tended Act  would  have  been  only  Manflaughter, 
the  Act  done  will  be  no  more.  ib. 

Homicide  frcm  a  general  Malice  or  depraved  Inclination 
to  Mifcblefi  fall  inhere  it  may.  -  $  I  8. 

The  Act  muft  be  unlawful,  attended  with  pro- 
bable Danger,  and  done  with  mifchievous  In- 
tent to  hurt,  to  make  Murder,     ib. 
If  done  deliberately, Malice  is  prefumed.     Riding 
unruly  Horfe  into  a  Crowd.   Throwing  Stones 
O  4  •  into 
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into  a  Street.  If  the  Aft  only  done  incau- 
tiouily,  Manflaughter.  Refolution  to  oppofe  all 
Oppofition  in  committingTrefpafs,Murder.  §  1 8. 

II.  Homicide  from   Tranfport   of  Paffion,   or 
Heat  of  Blood.  -  §  ig. 

Upon  what  Principle  the  Offence  is  extenuated. 
Not  where  exprefs  Evidence  of  Malice,  ib. 

I.   What  a  ftfffide lit  Provocation  to  extenuate  the  Homi- 
cide. ••  -  -  §  20. 

Not  Words,  nor  Geftures,  nor  Threats,  without 
an  Aft;  but  perfonal  A  (Faults,  efpecially  if 
•with  Ctrcumftances  of  Violence  or  Indignity, 
are  fufficient.  So  are  injurious  Reftraints  of 
Liberty,  So  the  Detection  of  an  Adulterer,  ib. 

But  not  even  AfTiults,  if  trivial,  and  cruelly  re- 
venged. -  -  -  §2i» 

Still  lefs,  fmaller  Provocations,  if  dangerous  Wea- 
pons ufcd,  or  any  Excefs  in  the  Manner  j  fuch 
as  Trefpaffes  on  Property,  petty  Thefts,  right- 
ing between  Children.  -  §  22. 

Refult  of  the  Cafes  on  extenuating  Provocations. 

$23. 

No  Provocation  will  avail  if  fought ;  or  if  the  A& 
be  done  on  old  Grudge,  ib. 

2.  How  far  Heat  of  Blood  is  an  Extenttation  of  Homicide 
independent  of  reafonable  Provocation.  -  §  24. 

Qn  mutual  Combat,  on  fudden  Occafion,  and 
equal  Terms,  without  Malice  ;  but  not  on  deli- 
berate Duelling ;  the  Seconds  equally  guilty,  ib. 

Combat  muft  be  equal  to  extenuate  Homicide.  §  25. 

Aliter  }f  Affault  with  deadly  Weapon  before  Ad- 
verfary  prepared,  or  if  feveral  attack  one.  ib. 

But  fufficient  if  Combat  equal  at  the  Onfety  to  re- 
duce Offence  to  Manflaughter.  -  §26. 

Same  Rules  apply  where  Blow  intended  for  one 
falls  by  Miflakc  or  Accident  on  another  in  the 
Conteft.  »  -  §  27. 

3.  What  Cafes  of  this  Sort  are  affcfted  by  the  Statute  of 
Stabbing.      I  Jac.  I .  C.  8.  -  §28. 

The 
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The  Statute  only  declaratory  of  the  common  Law, 
ib.     Malice  neceffary   to  bring  a  Cafe  within  it. 

§28  &  29. 

i.  It  extends  not  to  Aiders  and  Abettors.  §  29. 

ii.  What  a  Stab  or  Thru/},  iii.  Any  Perfon  armed, 
in  aid  of  the  Party  killed  at  the  Time  takes  the 
Cafe  out  of  the  Statute,  iv.  So  if  the  Party  be 
armed  at  any  Time  of  the  Affray  before  the  mortal 
Stroke,  v.  What  a  Weapon  draivn.  vi.  A  Blow- 
given  at  any  Time  before  the  mortal  Stroke  takes 
the  Cafe  out  of  the  Statute,  ib. 

4.  How  long  the  Law  will  allow  for  ike  Blood  continuing 
heated  under  the  Circumftances^  and  what  is  Evidence 
cf  its  having  cosled.  -  -  §  3°* 

Length  of  Time  between  Provocation  and  mortal 
Stroke.  Manner  of  Death.  Othtr  intervening 
Difcourfe,  Amufement,  or  other  Circum- 
ftances.  Deliberation.  Lefs  Allowance  to  be 
made  for  Excefs  of  Retaliation  in  Proportion  to 
the  Length  of  Time  intervening.  Former  Pro- 
vocation no  Excufc  againft  exprefs  Malice  at 
the  Time.  ib. 

III.  Homicide  in  the  Profeaition  of  an  Att  or 
Purpofe  unlawful  in  itfelf,  wherein  Death 
enfues  collaterally  to  or  befide  the  principal 
Intent.  -  -  §31. 

I.  Where  the  AEl  on  which  Death  enfues  is  ma/urn  in  fe.  ib. 
If  Felony,  Murder:    if  Trefpafs,  Mar.fl  mghter. 

Stat.   de   Malefa&oribus   in   Parcis,    21   Ed.  i. 

juftifies  killing  Deer-Stealers,  extended  by  St  it. 

3  &  4  W.  &  M.  c.  10.  and  4  &  5  W.  &  M. 

0.23.    ib. 
Unlawful   Intent  of  bodily  Harm,   but    not    of 

Death;  Murder,  or  Manflaughter,  according  to 

Circumftances.  -  -  §32» 

If  without  fuch  Intent,  Manflaughter.     ib. 
Confederacy  to  do  unlawful    Adls    implicates    all 

concerned.     Murder,  if  Death  enfue  in  forcible     . 

Prufccution  of  them  :  aliter,  if  the  killing  were 

.accidental, 
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accidental,  without  relation  to  the  principal  Dc- 

fign.  In  fmuggling :  in  refitting  a  Diftrefs.  §  33. 
To  affeft   all  the  Confederates,  the  killing  muft 

be  during  a&ual  Strife  or  abetting  of  all.    §34. 
Entry  upon  Claim  of  Title  by  Force,     ib. 
Z.  Where  Death  enfue's  on  an  AEl  malum  prohibitum.  §  35. 
Shooting  at  Game  and  accidentally  killing  a  Per- 

fon,  Miiadventure.     ib. 

IV.  Homicide  from  Impropriety,  Negligence^ 
or  Accident^  in  the  Profecutlon  of  an  Act 
lawful  in  itfelf,  or  intended  as  a  Sport  or 
Recreation.  ~  -  §  36. 

Diftindion  between  A&s  of  Impropriety,  Negli- 

gence,  'and  Accident,     ib. 

1 .  To  make  M if  adventure,  the  Att  intended  mujl  be  law- 
ful, and  done  without  Intention  of  bodily  Harm,  and 
ivith  proper  Caution,  ib. 

Correction  in  foro  domeflico.  §37- 

Accidents  in  the  Purfuit  of  common  Occupa- 
tions. -  -  §38. 

"Workmen  throwing  Rubbim.  Driving  Carnages. 
Overloading  Boats,  or  Stage  Coaches,  ib. 

Adminiftering  Medicine  ignorantly.    ib. 

"Wilful  Negle£l  to  provide  againft  probable  Mif- 
chief,  as  in  keeping  mifchievdus  Animals.  §39. 

Want  of  due  Caution  in  ufing  dangerous  Inltru- 
ments,  &c.  Manfiaughter.  But  the  utmoft 
poflible  Precaution  not  required.  §  40. 

2.  DiftinB  Coiifi deration  of  Homicide  at  Sports,  's'c.    §41. 

If  Sport  innocent  and  allowable,  and  Death  acci- 
dentally happen,  Mifadventure.  If  unlawful  or 
dangerous,  Manflaughter.  ManlySports,  though 
with  fome  Rifle,  allowable,  if  ufual  Caution 
taken.  Playing  with  Foils,  Cudgels,  &c. 
Shooting  at  Game  or  Butts,  ib. 

But  Death  at  Prize-fightings,  Cock-fightings,  Sec. 
Manflaughter,  though  unintentional.  §  42. 

Conclufion.  -  -  §43. 

V.  Homicide 
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V.  Homicide  from  Neceffity  in  Defence  of  a 
Mans  own  Per/on  or  Property,  or  of  the 
Perfons  or  Property  of  others.  §44. 

I.   What  Attacks  It  is  jujlfable  to  refft  by  Dtath  of  Af- 
fuilant. 

Attacks  of  Felons  endeavouring  by  Violence  or  Sur-' 
prize  to  commit  a  known  Felony.  Party  may 
purfue  the  Felon  till  out  of  Danger.  But  a 
bare  Fear  of  fuch  Offence  not  fufficient  to  juftiff 
killing  in  Prevention:  nor  Commiffion  of  a  Tref- 
pafs.  Stat.  24H.8.  c.  5.  juftifying  the  killing 
of  Robbers,  MurdenB,  and  Burglars,  made  in 
Affirmance  of  common  Law.  ib. 

Diftinftion  as  to  Felonies  without  Force  or  Atro- 

*          city,  fuch  as  picking  Pockets :  there  killing  in 

Prevention  not  juftified.  §45- 

Killing  by  Miftake,  on  reafonable  Ground  for  im- 
puting felonious  Intent;  Manflaughter  or  Mif- 
adventure  according  to  Circumftances.  §  46. 

Miftaking  Bailiff  for  Thief;  one  Perfon  in  a 
Mob  for  another  drefled  like  him ;  a  Servant 
concealed  in  the  Night  for  a  Houfebreaker ;  a 
Man  for  a  Deer  trefpafiing ;  a  Commander  trying 
the  Vigilance  of  a  Sentinel  for  an  Enemy,  ib. 

Queftions  concerning  Apparency  of  Intent  to 
commit  fuch  Felcny  as  juftifies  killing  in  Pre- 
vention. -  -  §47- 

Throwing  a  Bottle  at  the  Head  of  another  with 
great  Violence.  Diftinclion  between  fuch  Cafes 
and  Cafes  of  Combat  on  equal  Terms.  Where 
firft  Attack  was  with  plain  Intent  only  to  chaf- 
tife  for  Mifbehaviour,  killing  thereon  Man- 
flaughter. ib. 

Party  juftifying  killing  another  on  Neccflity  mud 
be  wholly  without  Fault.  -  §48. 

Not  like  killing  on  Entry  under  Claim  of  Title  ; 
nor  on  meeting  one,  though  accidentally,  againft 
whom  he  had  ill  Blood.  Nor  if  he  had  firft 
made  a  felonious  Attack  on  the  other  without 
lawful  Provocation,  though  afterwards  willing 
to  retreat,  ib. 

Cafe  of  Officers  of  JuRice.        -         §  49.  &  Port. 
6  2.  Where 
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2.  Where  killing  another  in  Self -defence  is  only  excufable. 

§5°- 
Where  Neceffity  in  Part  created  by  the  Pcrfon's 

own  Fault,     ib. 

Homicide,  "  upon  Cbancemedley  in  Self-Defence," 
is  properly  when  Death  enfues  from  Combat  on 
fudden  Quarrel.  Induces  Forfeiture  of  Goods, 
but  Pardon  and  Reftitution  of  courfe.  ib. 
To  reduce  the  Crime  toJSelf-defcnce  upon  Chance- 
medley,  the  Party  muft  decline  the  Combat 
before  a  mortal  Stroke,  and  afterwards  kill  his 
Adverfary  through  Nccefluty  to  avoid  Death. 

§51- 
Difference  between  that  and  Manslaughter,     ib. 

Diftindion  between  Self-defence  and  Mifadven- 
ture,  where  Death  happens  by  Accident  in  a 
Combat.  -  -  ,.  §  S2' 

No  Diftin&ion  as  to  firft  AfTault  in  Cafes  of  Com- 
bat by  Confent.  $  53. 

To  make  Chancemedley,  the  firft  Aflault  muft 
not  be  upon  Malice.  -  $54, 

How  far  Retreat  will  avail  in  premeditated  Duel- 
ling, or  on  a  fudden  Combat,  or  after  a  feloni- 
ous AfTault  without  Provocation,  ib. 

There  muft  be  a  Nectffity  in  Fact  to  excufe  the 
killing  purpofely  in  any  Cafe.  What  is  Evi- 
dence of  it.  -  §  5-. 

Killing  another  who  was  holding  him  down  and 
beating  him,  not  fo ;  but  Manflaughter.  But 
where  the  Blow  or  Inftrument  was  not  probably 
calculated  to  kill,  and  was  lawfully  exerted  in 
Self-defence,  though  no  Danger  of  Death  at 
the  Time,  Qu.  the  Cafe  may  amount  only  to 
Mifadventure  ?  ib. 

Homicide  in  defence  of  Property,  diftinguifhable 
on  what  Grounds.  -  §  56. 

More  Latitude  allowed  in  defence  of  a  Man's 
own  Houfe.  ib. 

3.  By  whom  fuch  J unification  or  Excufe  may  be  urged. 

§51- 

All  prefent  may  juftify  killing  to  prevent  Felony 
intended, and  not  othervvife  to  be  prevented.//'* 

Interfering 
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Interfering  in  mutual  Combats  or  fudden  Affrays 
between  others.  -  -  §5^. 

Precautions  to  be  adopted.  Qu.  The  Difference 
between  the  Cafe  of  a  Friend,  Relation,  or  Ser- 
vant, and  a  mere  Stranger  interfering.  If  the 
Intent  be  to  preferve  the  Peace,  and  due  Notice 
given,  the  killing  may  be  juftifiable  ;  aliter,  if 
to  take  Part  with  either  Side  -,  for  then  the 
Degree  of  Guilt  depends  on  the  Circumftances. 
But  the  Guilt  of  the  Aider  may  Hill  be  lefs 
than  that  of  the  Principal,  if  the  former  afted 
on  a  fudden  without  Malice,  ib. 

Where  the  Party  interfering  is  killed.  §  59. 

4.  Hew  far  the  Necejttj  extends.  -  §  60. 

In  no  Cafe  will  the  killing  of  another  be  juftified 
or  excufed  beyond  the  a£tual  Continuance  of 
the  Neceffity  which  gave  Rife  to  it :  but  in 
fome  Cafes  Allowance  will  be  made  for  the 
Blood  being  heated  on  the  Occafion.  ib. 

5.  Necejfity  induced  by  mutual  Misfortune.  §  6 I . 

Killing  an  innocent  Perfon  for  Self-prefervation 
will  excufe  rather  than  juJJify.  But  in  no  Cafe 
if  the  A&  be  done  under  the  Influence  of  a 
Threat  of  future  Mifchief.  ib. 

VI.  Homicide  in  the  Advancement  or  Execution 
of  the  Laws.  "  "  §  62. 

Introduction,    ib.     Trial  by  Battle,     ib. 
General  Principles.  -  §  63 . 

Perfons  authorized  to  arreft,  or  otherwife  to  ad- 
vance Juftice,  and  ufing  proper  Means,  are 
juftified  in  killing  fuch  as  refift,  if  neceflary. 
And  if  killed  by  others  in  fo  doing,  Murder  in 
all  concerned.  There  muft  be  a  legal  Autho- 
rity to  do  the  Adi,  otherwife  Manflaughter.  ib. 
Cafe  of  Soldier  dabbing  a  Serjeant  who  arrefted 

him.     ib. 
Party  arrefted  not  implicated  in  Refinance  by  a 

third  Perfon,   without  his  Privity,     ib. 
Officers   protected   in  difeharge    of    their   Duty 
cundo,   morando,  et  redeundo.     ib. 

i  But 
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But  though  Officers  need  not  retreat,  yet  not  jufti- 
fied  in  killing  Refifters  without  Nece,ffity.  §63. 

Protection  of  Officers  extends  to  their  Affiltants, 

§64. 

And  to  private  Perfons  under  certain  Circum- 
ftances  adding  of  their  own  accord  in  Aid  of 
Juftice.  ib. 

Application  of  the  general  Principles  to       (§  65.) 

Homicide  on  the  Arrejl  of  Perfons.     §  66. 

[.  Death  happening  on  the  Arrejl  of  Perfons  upon  a 
Felony  done  or  fuppofed.  -  §  6j. 

Duties  of  Officers  and  private  Perfons  on  Felony 
committed,  ib. 

On  Felony  committed,  but  not  by  the  Party 
fufpected  and  purfued.  §  68. 

Private  Perfons  acting  under  their  own  Authority 
againft  fuch  not  entitled  to  the  fame  Protec- 
tion as  Officers  or  others  adding  in  Execution 
of  a  Duty  impofcd  on  them  by  Law.  ib. 
Quaere,  in  cafe  of  an  Indictment  found  againft 
the  fuppofed  Felon,  ib. 

Conftable  acting  on  Information  of  private  Per- 
fon  -,  Precautions  to  be  taken.  -  §  6p. 

Where  Doors  may  be  broken  open.     Paft. 

Homicide  on  Arr»Jl  of  Perfons  in  Cafes  of  Mifde- 
meancr  and  Breach  of  the  Peace.  $  70. 

Killing  on  Flight,  Murder  in  general :  Man- 
fhughter  under  fpecial  Circumdances.  Killing 
i>y  Officer,  if  ncceflary  on  Refiftance,  lawful. 
Murder  if  he  be  killed.  Killing  malefadtores 
in  parcis  on  Flight,  jufiifiable  by  the  Statute. 
Aliter  of  Night  Walkers,  ib. 

Breaches  of  the  Peace  in  view  of  the  Conftable 
or  others  interfering  to  prevent  it.  §  71. 

There  muft  be  Notification  exprefs  or  implied  of 
the  public  Character  in  the  one  Cafe,  or  the 
friendly  Intention  on  the  other,  to  juftify  Homi- 
cide ;  otherwife  Manflaughter.  ib. 

Peace  Officers  taking  oppofite  Parts  in  Affray,  ib. 

Arreft  by  Conftable  on  Information  of  a  Breach 
of  the  Peace  out  of  his  View.  -  §  72. 

There 
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There  ought  regularly  to  be  a  Warrant  of  a 
Magiflrats  for  this  Purpofe,  unlcfs  in  urgent 
Cafes  for  the  Purpofe  of  carrying  the  Offender 
before  a  Magiilrate,  or  to  prevent  a  probable 
Felony.  §  72. 

Arreft  on  Procefs  in  cafe  of  Mifdemeanor.      §  73. 

3.  Homicide  an  Arrejl  In  civil  Suits.  -         §  74- 

Murder,  if  deadly  Weapon  ufed  on  bare 
Flight;  Manilaughter  if  Weapon  not  likely  to 
kill.  But  if  Refiilance  be  made,  Officer  need 
not  give  back,  and  Death  of  Party  juflifiable  if 
Refiftance  not  otherwife  to  be  overcome. 

Private  Perfon  cannot  arreft  in  civ:.  iff. 

4.  Homicide  on  Occajton  of  PreJJing. 

The  Right  of  imprefling  confined  to  Mariners. 
There  muft  be  a  legal  Warrant.  It  muft  be 
executed  by  a  proper  Officer.  On  Refitian^e, 
the  Officer  rr.ay  freely  repel  Force  by  Force 
fufficient  to  overcome  the  Refinance  :  but  kil- 
ling Party  on  Flight,  Murder,  if  intentional  \ 
Manil  lughter,  if  not.  ib. 

5     Hfiufar  the  Legality  of  the  Procefs ,  or  Informality  in 

the  Manner  cf  nuking  the  Arreji^    material  in   cafe  of 

Homicide  on  Arr  -  §  76. 

i.    The  Court  from  ivlvice  the  Procefs  ij/ufs  mitjl  have 

Jurifdiclion,  otherwife  killing  thereon Maiiihugu- 

ter.  -  -  -        $77- 

Except    where    Officer    indemnified     by    Statute 

24  G.  2.  c.  44.     ib. 

ii.  The  Procefs  mnjl  be  legal  in  its  Frame.  Then  Officer 

jullified,  though  erroneoufly  iiTued,  or  Charge 

falfe.  -  -  £  78. 

But  if  Warrant  altered  after  the  Iflue  of  it,  or  it 

be  defective  in  its  Frame,  Manflaughter.    ib. 
Prefs-Warrants.  -  -  £  ~<j. 

ill.   The  Procefs  mitfl  be  executed  ly  a  legal  Officer  or 

AJJljlant,  and  due  Notice  given t  in  order  to  jultify 
'  him  -,  other.wife  killing  him  in  the  Struggle  by 
the  Party  arrefled,  only  Manflaughter ;  but 
Murder  in  the  Officer  killing  the  Party,  if  done 
wilfully  and  without  Provoca:ion.  C  So. 

There 
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There  muft  be  due  Notice  of  Officer's  Authority 
to  juftify  him  :  but  this  to  be  implied  from  public 
Enfigns  of  Authority,  &c.  .  §81. 

Conftablc  de  fado  afting  within  his  Diftrift  fuf- 
ficient.  ib. 

Notice  to  fome  in  an  Affray,  and  not  to  others. 

§82. 

How  far  Notice  necefiary  to  one  who  ignorantly 
oppofes  an  Officer  doing  his  Duty,  but  with 
Intent  to  prcferve  the  Peace.  -  §  83. 

Such  Notice  of  the  Bufinefs  neceflary  alfo  in  Cafes 
of  Arreft  on  Procefs.  -  $  84. 

How  far  Warrant  to  be  (hewn.     ib. 

If  Party  knew  the  Officer  or  his  Bufinefs  before, 
no  Occafion  to  repeat  Notice.  -  $  85. 

In  general  Murder  to  kill  the  Officer,  if  due  No- 
tice given  ;  Manflau^hter  if  not.     Per  tot. 
iv.  The  Procefs  mujl  be  executed  and  Arrejl  made  duly 
and  affording  to  Law  to  juftify  the  Officer  kill- 
ing another  in  the  Execution  thereof.          §  86. 

If  he  kill  him  unneceffarily,  or  with  Cruelty  and 
in  Revenge  for  a  flight  Refiftance,  it  may 
amount  to  Murder,  ib. 

Where  Doors  may  be  broken  open  to  make  an 
Arreft.  -  .  §  87. 

The  Owner's  Privilege  confined  to  civil  Suits;  to 
outward  Doors ;  to  the  Occupier  and  his  Fa- 
mily ;  and  to  Arrefts  in  the  firfl  Inftance.  ib* 

Time  for  making  Arrefts.  -  §88. 

In  all  Cafes  however  there  muft  be  previous  Noti- 
fication of  Bufinefs,  and  Demand  to  enter,  and 
Refufal.  ib. 

V.  Ho  w  far  a  Defect  in  any  of  the  above  Particulars 
may  be  urged  by  a  third  Per/on  interfering  and 
killing  an  Officer  making  the  Arrejl.  §  89. 

How  far  illegal  Arreft  of  another  is  a  fufficient 
Provocation  to  another  to  reduce  the  killing 
the  Officer  to  Manflaughter.  Semble  it  muft  be 
governed  by  fame  Confiderations  as  regulate 
the  Cafe  of  killing  another  in  a  common 
Affray. 

2.  Homicide 
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2.  Hvmicide  in  endeavouring  to  keep  in  fafe 
Cujlody  Perfons.  arrejled^  and  in   Conjine- 
went.  -  -  -  §90. 

1.  By  the  Officer  orre fling.        Officer    killing  Party 

cfcaping  or  retcucd  juilifiable  in  cale  of  Felony, 
if  not  otherwise  to  be  re-taken,  ib.  Alitcr,  in 
cyfes  of  Mifilcmeanor  or  civil  Procefs,  ur.lefs 
acluul  Rclillancc,  in  which  cafe  Officer  need 
not  retreat,  ib. 

2.  By  Gaolers,  ts'c.     KiilingPrifoners,  or  others  in  aid 

of  them,  on  Refiftance  made,  juilifiable.  §91* 
Killing  of  Gaoler  by  fuch  Pcrlons,  Murder,  ib. 
But  in  order  to  juftify  Homicide  it  mull  be 
upon  Neceffity  to  prevent  Efcape.  ib. 

KiilingPrifoner  by  Durefs,  without  fuch  Neceffity, 
Murder.  -  $92< 

Death  from  want  of  neceffary  Suftenance,  Cloth- 
ing, &c.  or  reafonable  care  in  Sicknefs,  Mur- 
der, ib. 

3.  Touching  the  Execution  of  Criminals.   §93. 

1.  How  far  the  Witnefles  on  whofc  Teftimony  the 

Verdidt  and  Judgment  are  founded,  are  impli- 
cated in  the  rectitude  of  the  confequent  Exe- 
cution -  ~  §  94.* 

2.  How   far  the  Judge  is  refponfible  for  the  compe- 

tency of  his  Jurifdiclion.  -  §95. 

How  far  the  Officer  who  executes  the  Sentence,  ib. 
The  Officer  at  all  events  excufed  if  the  Court 
had  Jurisdiction  over  the  offence,  however  er- 
roneous the  proceeding,  ib. 

3.  To  what  extent  the  Execution  mufl  conform  to 

the  Judgment.  -  §  96. 

If  the  Officer,  without  warrant  or  colour  of  au- 
thority, vary  from  the  Judgment,  it  is  Murder,  ib. 

4.  The  Execution  muft  be  by  the  proper  Officer  or 

his  appointed  Deputy,  other  wife  Murder.  §  97. 

VII.    Petit  Treafon. 

Wherein  is  to  be  confidered  how  far  all  or  any  of 
the  circumftances  treated  of  under  the  fore- 

p  •«• 
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going  Heads  vary  the  Dtgree  and  Punifhment 
of  Homicide  committed  againft  Maflers,  Huf- 
bands,  or  EcclefiaRieal  Superiors,  by  their  Ser- 
vants, Wives,  or  Eeclefiafticai  Inferiors.  §  98- 
I.  Of  the  Offence  iff  elf.  ib. 

Petty  Treafon  is  Murder  aggravated   by  the  rela- 
tion of  the  Party  killing  to  the  Deccafed.  it. 
The  Fa&  mufl  amount  to  Murder.     Pardon  of 

Murder  includes  Petty  Treafon.    tb. 
It  may  be  committed 

i.  By   a  Servant    killing   his   Mafter,  or  one    who 

ftands  in  the  relation  of  Mafler.  §  99, 

ii.  By  a  Wife  killing  her  Hufband ;  but  not  e  con- 

verfo.  §  joo. 

By  a  Wife  divorced  a  menfa  et  thoro,  but  not  a 

vinculo  matrimonii.  ib.       What  fhall  be  deemed 

fufficient  evidence  of  Marriage  in  fueh  cafes,  ib. 

Hi.  By  a  Clergyman  killing  his  Superior,  to  whom 

he  owes  canonical  obedience.  §  101. 

Who  are  fuch.  tb. 

•J.   Concerning  Principal  and  Acceffarles  in  Petit  Treafon* 

§  102. 

One  may  be  guilty  of  Petit  Treafon,  the  other  of 
Murder,  where  both  are  Principals  •,  but  the 
Aeceffary  caniiot  be  guilty  of  a  greater  offence 
than  the  Principal,  ib. 

3.  As  to  the  Indictment  and  Verdict  in  Petit  Treafon.  §103. 

Whether  one  guilty  of  Petit  Treafon  may  be  in- 
di&ed  of  Murder,  ib.  One  indicted  of  Petit 
Treafon  may  be  found  guilty  of  Murder  only,  if 
the  relation  be  not  proved.  Two  may  be  indicted 
together,  one  for  Petit  Treafon,  the  other  for 
Murder,  ib. 

4.  As  to  the  Witneffts.  -  §104. 

Two  necefi'iry  in  Petit  Treafon.   ib. 

5.  Trial.  -  §  104. 

To  be  according  to  common  Law.  :b. 

Of  the  Indi&ment,  Appeal,  and  Evidence. 

General  Rules*  -  -  §  105. 

In 


Of  Homicide.  2 1 1 

In  cafe  of  Homicide,  ufual  to  prefer  Indictment 
for  Murder,  if  any  doubt.  Acquittal  thereon, 
a  b^r  to  any  ether  Indictment  for  the  f-ime 
death.  §  105. 

Prefumption  of  Malice  arifes  from  the  Fa£t  of 
killing;  and  circumftances  of  Alleviation  to  be 
proved  by  Defendant.  -  §  106. 

Particular  Form. 

I.  As  to  Principals \ 

Manner  of  death  to  be  fet  forth.  §  107* 

But  if  proof  agree  in  fubftance,  it  is  fufficient.  ib-. 

Inftrument  of  death  to  be  ftated^  and  how  holden, 
and  the  Value  of  it.  §  108. 

It  muft  allege  a  Stroke,  where  death  happened  by 
fuch  means.  §  icp» 

It  muft  dcfcribe  the  Wound.  -  §  1 10. 

Death  by  means  ftated  muft  be  pofitirely  alleged, 
and  not  left  to  implication.  -  §  1 1 1. 

Alfo  Time,  and  Place,  and  'refpective  Times  of 
Wound  and  Death.  -'  -  §112. 

But  proof  of  other  Times  within  year  and  day 
from  the  Stroke,  fufficient.  ib. 

What  Evidence  fufficient  of  death  happening  me- 
diately or  immediately  from  the  act  of  the 
Party.  -  -  §  1 13* 

If  the  Death  were  haftened  by  fuch  means,  Party 
is  accountable,  ib. 

Naming  the  Deceafed.  .  .«*  -         §114. 

Not  necefiVy  to  ftate  other  fpecial  circumftances 
of  the  cafe.  -  -  §  1 15. 

Terms  of  Art  neceflary  to  be  ufed.  §  1 16. 

How  Bill  altered  where  Grand  Jury  find  Bill  for 
Manflaughter  only.  ib. 

Apt  Conclufion.  -  -  $IT7» 

Indictment   on  Statute  of  Stabbing,      i  Jac.  I.  c.  8. 

§  1x8. 

None  but  the  Party  actually  {tabbing  is  within 
the  Statute,  ib. 

All  may  be  found  guilty  of  Manflaughter  at  com- 
mon Law.  -  »  $  118. 
P  2                              Indictment 
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Indictment  on  flat.  21  Jac.  I.    c.  27.  fot  MurJet  of 
Baftard  Child.  -  -  §  \  19. 

Not  neceffary  to  conclude  contra  formam  Statuti  v 
for  the  Statute  only  makes  the  Concealment 
Evidence  of  Murder,  ib. 


al  of  Death,  wherein  diftingaifhable  from  In- 
dictment for  fame  offence.  -  §  120. 
As  to  Time.  As  to  Parry  by  whom  preferred. 
By  Wife,  or  by  Heir.  Where  the  King  may 
pray  execution,  ib. 

2.  As  to  Accomplices.  -  -  §  i  2 1 . 

Several  prefent  may  be  charged  with  different 
degrees  of  guilt  in  fame  indictment.  Jf  all 
contributed  or  aided,  all  may  be  charged  as 
Principals;  and  evidence  that  one  gave  the 
Stroke  proves  indictment  charging  it  to  have 
been  given  by  another  of  them.  Aliter,  oi» 
Statute  of  Stabbing.  Qu.  Where  Principal  ac- 
quitted, and  Aider  and  Abettor  convicted  ?  ib. 

The  Abetment  fliould  be  laid  to  the  Stroke,  and 
not  to  the  Death,  ib. 

Wife  not  excufed  by  Hufband's  prefence.  ib. 

3.  Accejjaritft  how  their  offence  to  be  laid.  §  122. 

How  far  one  who  incited  to  the  Death,  and  was 

afterwards  prcfcnt,  can  be  charged  as  Acceflarjr 

before,  ib. 
One  acquitted  as  Acceflary  before  may  be  charged- 

as  Principal,   ib. 

Incitement,  how  to  be  charged,  ib. 
Of  charging  AccefLries  in  one  county  to  Murder 

in  another,   ib. 
No  Acctffaries  to  Manflhmghter*         -          §'23' 

Particular  Evidence, 

Declarations  of  the  Decaifed.  -  §  I  24. 

Deceafed  mufl  be  confcious  of  danger  at  the 
time.  ib.  Declarations  of  the  Deceafed,  though 
particepscriminis.  ib.  Declarations  of  Deceafed 
before  a  Magiflrate  on  oath,  evidence  within 
Sut.  of  Ph.  &  Mar.,  though  no  belief  of  dan- 
ger. 
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per.  ib.     Declarations    of    Wife    againft    her 
Huiband.   ib, 

1  he  Ju<fye,    and  rot  the  Jury,   to  decide  whether 

Deceafecl  thought  himftlf  in  danger,  previous 

to  admiflion  of  the  evulence.          -  §  124. 

Jrtult's  cfWnr,  how  given  in  evidence.  $  125. 

Of  the  Trial,  Arraignment,  Verdid,  and  Judg-- 
men r,  (Sec.  -  -  §  126, 

1 .  "Trial. 

In  ivbnt  County  ?   ib. 

i.  Where  Stroke  and  Death  in  fame  County.   §  127. 

Wirhin  the  Verge,  ib. 
ii.  Where  Stroke  and  Death  in  different  Counties.  • 

$128. 

iii.  Where   Acceflary   in  one  County  to  Murder  in 

another.  §  129. 

iv.  Where  Stroke  and  Death  in  Wales:  §J3°* 

Or    one    in    Lnglifli  County,   and    the  other    in 

Wales,  ib. 

v.  Where  Stroke  at  Sea  or  out  of  England,  and  Death 

in  a  County,  or  vice  verfa.  -  §  J3*» 

vi.   Where  Stroke  and  De  th  at  Sea.          -          §  132. 

What  Ova  11   be  coniidered   within  the  Admiralty 

Jurifdiclior.  ib. 
vii    Where  Stroke  and  Death  in  parts  beyond  Sea. 

§  *33- 

In  Newfoundland,  and  the  Ifles  thereto  be- 
longing, ib. 

2.  Arraignment.  -  §  134. 

On  Indictment  and  Coroner's  Inquifition  at  the 
fame  time.  ib. 

3.  Verdi  ft.  §  135. 

May  negative  the  higher  and  find  letter  offence 
charged.  May  find  different  Degrees  of  guilt 
in  different  Defendants.  Special  finding,  ib. 

4.  Judgment.  -  -  §  136. 

In  Petit  Treafon.     In  Murder,  ib. 

Jiow  regulated  by  Stat.  25  Geo.  2.  c.  37.  f-  3.  ib. 
P  3  Extends 
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Extends  to  Peers,  ib.    Regulations  of  Convicts.  /£ 
Offence  of  Refcuers  before  and    after  execu 
tion.  - 
In  Man/laughter^  &c.  ib. 


The  feveral  Kinds  of  Homicide,  and  the  refpeciive 
Punifiments  thereof. 

§  I.  T7OMICIDE,  which  is  here  ufed  to  denote  the  killing  of 

fbtjevtrel ktajf.  a  perfon  by  whatever  means;  is  ufually  treated  of  under 

Vide  I  Inft.  54.          .,  .          ;  ,     r        i   •    i  •  r 

<*Foft.  255.       the  heads  or  murder,   (of  which  petit  trealon  is  a  more  ag- 
gravated fpecies,)  ftlo  de  fe,  m mfl  tughtrr,  per  infortunium 
-or  chance-medley,  and  hoinicide  ex  ncceflitare  ;  which  latter 
relates  either  to  the  execution  or  advancement  of  juftice,  or 
to  felf-defence.     But  as  the  (hades  between  fome  of  thefe 
.  are  in  many  inftances  very  fainr,  and  as  the  difficulty  in  this 

branch  of  law  lies  chiefly  in  difcrimiiiating  between  the  one 
and  the  other,  a  different  arrangement  feems  necefftry  in 
order  to  facilitate  inquiry  and  avoid  repetition  as  much  as 
,  poflible.  It  is  therefore  propofed  to  treat  of  thefe  feveral 
forts  of  homicide  as  they  arife  out  of  fubjefls  and  fituations 
mod  familiar  to  common  underftanding,  and  agreeable  to 
the  ufual  courfe  of  human  affairs.  Pr  vious  however  to  the 
confederation  of  thefe  heads  it  will  be  proper  to  take  a  review 
of  the  feveral  terms  made  ufe  of  in  our  law  to  exprefs  the 
different  degrees  of  the  offence  now  treating  of ;  together 
with  the  punifhments  annexed  to  each  :  after  which  it  will 
only  be  necefTary  to  refer  particular  cafes  to  this  or  that 
head  ;  by  which  means  the  proportionable  enormity  or  alle- 
viation of  the  offence  will  be  diftindly  underftood. 

§  1.  Felonious  homicide  may  be  either  againfl  the  life  of  an- 

Tthwuu  bomi-     other   or  acainft  a  man's  own  life.     The  former  is  of  two 

tide. 

forts,  murder^  and  manjlaygbter. 

Murder.  j.   Murder,  in  the  fenfe  in  which  it  is  now  underftood,  i« 

2i"d. 'lUy'mVnd,  the  voluntarily  killing  any  perfon  (which  extends  not  to  inr 
J487-  fanjs  in  ven-.re  fa  mere)   under  the  king's  peace,  of  malice 

i  Hawk  ch.3i.  prepenfe  or  aforethought  either  exprefs  or  implied  by  law; 
(-  3-  l8-  the  fenfe  of  which  word  malice  is  not  only  confined  to  a  par- 

Kel.  117.    Foft. 

»S6.       4  Blac.   Com.  19*.    Pultde  Pace,  123.  h. 

ticular 
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tkrular  Ill-will  to  the  deceafed,  but  is  intended  to  denote,  as     c^v-  $*• 

Murder. 

Mr.  Juftice  Fofter  expreifcs  it,   an  atlion   flowing   from  a 


wicked  and  corrupt  motive,  a  thing  done  malo  animo,  where  see  the  hiitory 
the  faft  has  been  attended  with  fuch  circumstances  as  carry  Jjj*jfj|£."* 
in  them  the  plain  indications  of  an  heart  regardlefs  of  focial  <&r  per  Hole,  C.J. 

...  ,  .    r  .     ,          f  ,.         in  Mawgridge's 

duty  ami  fatally  bent  upon  rmicmci.     And  therefore  malice  cafe>  Kel  ,ir> 

is  implied  from   any  deliberate  cruel  acl   againit  another,  124-126,7- 

3  Inii.  52. 
however  fuddeo. 

When  this  m.ilice  is  exerted  to  the  death  of  a  mafter  by 
his  fervant,  or  of  a  huiband  by  his  wife,  or  of  an  ecclefiaftic 
fuperior  by  one  owing  obedience  to  him  as  fuch,  it  takes  the 
name  oi  petit  trcafsn. 

The  groffer  inftances  of  murder,  where  the  depravity  of 
the  heart  or  malice  above-mentioned  is  apparent,  form  the 
ift  clafs  of  cafes  under  this  head.  2.  Where  an  officer,  or 
one  who  aflifts  in  the  advancement  of  juftice  where  he  law- 
fully may,  is  killed  in  the  regular  difcharge  of  his  duty. 
3.  Where  a  private  man,  lawfully  interfering  to  prevent  a 
breach  of  the  peace,  is  oppofed  in  fuch  his  endeavour,  and 
flain.  4.  Where  death  happens  incidentajly  in  the  profecu- 
tion  of  feme  other  felony.  5.  Where  it  happens  from  other 
unlawful  a£i>,  of  which  death  was  the  probable  confequence, 
done  deliberately,  and  with  intention  of  mifchief  or  great 
bodily  rurm  to  particulars,  or  of  mifchief  indiscriminately 
fall  where  it  may  ;  though  the  death  enfue  againfl  or  befide 
the  original  intent  of  the  party.  6*  From  deliberate 
duelling. 

Clergy   i-s  taken   away  in  all  cafes  of  murder  and  petit          $  3' 
treufon   from  accc-lfories  before  as  well  as  principals;  and   HfcfoS-'io* 
lands  and  goods  are  forfeited  ;  the  forfeiture  in   fuch  cafe  &c- 
relating  back  to  the  llrcke  or  other  caufe  of  the  death. 

The  queftion  of  clergy  in  cafes  of  murder  and  petit  trea- 
fon  (lands  on  feveral  ftatutes,  of  which  I  (hall  take  a  fhort 
review.  Thefe  are  the  llatutes  12  H.  7.  c.  7.,  r  Ed.  6. 
c.  12.,  4  &  5  Ph.  &  M.  c.  4.,  and  3  &  4  W.  &  M.  c.  9. 
f.  2.  I  forbear  to  rely  on  the  ftat.  28  H.  8.  c.  i.  or  the 
25  H.  8.  c.  3.  which  as  to  the  point  of  oufting  clergy  (land 
repealed  in  all  refpecls  not  re-enacted  by  the  i  Ed.  i.  c.  12. 
f.  10.  For  although  Hawkins  thinks  that  the  whole  of  the  *Hawk  eh.  ?j. 

P  n.    f     f-  30.  and  i>idt 

4  Itat. 
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Ch.  v.  §  3.     (ht.  ac  H.  8.  c.  3.  and  fo  much  of  the  (lat.  23  H.  8.  c.  I. 

%jf       /  /"V  '•'•"'  ^ 

«"•  <r»     «'^-  ag  js  tjierejn  rec}ted  and  affirmed,  were  revived  by  the  flat. 


*  Hale,  -.$*,  7.  5  &  6  Ed.  6.  c.  10.,  yet  both  Lord  Hale  and  Fofter  J.  are 
Foft.  330,  &c.  exprefsly  of  a  different  opinion:  and  it  does  indeed  feem  a 
violent  confirmation  of  that  aft  fo  to  confider  them.  The 
flat.  12H.  7.  0.7.  is  included  in  the  terms  of  the  flat. 
I  Edw.  6.  c.  12.  f.  10.  (and  f.  13.)  which  enacts,  that  no 
perfon  "  attainted  or  convicted  of  murder  of  malic-  pre- 
penfed,  or  of  poifoning  of  malice  prepenfed,  or  being  in- 
di£led  or  appealed  thereof,  and  'hereupon  found  guilty  by 
verdi£t,  or  fhall  confcfs  the  fame  upon  arraignment,  or  will 
not  anfwer  direftly  according  to  law,  or  lliall  (land  wilfully 
or  of  malice  mute,"  fhall  have  the  benefit  of  clergy;  and 
"  that  in  all  other  cafes  of  felony  other  than  fuch  as  before 
mentioned,  all  perfons  arraigned,  or  found  guilty  upon  their 
arraignment,  or  who  (hall  tonfefs  the  f  ttne,  or  lland  mute, 
in  form  aforefaid,  ihall'have  the  benefit  of  clergy  in  like 
manner  as  before  the  i  H.  8."  with  a  provifo  f.  1  1.  that  all 
claufes,  articles,  anil  fcntences  in  any  a£ts  of  H.  8.,  touching 
any  manner  of  challenge  for  the  county,  hun  lic>(,  or  peremp- 
tory challenge,  or  touching  any  trhl  of  soreign  pleas  pleaded 
by  murderers,  felons,  or  other  offenders,'  Ih.ill  as  concerning 
the  faid  challenges  and  trial  remain  unrepeuled  Tl'e  above 
recited  loth  fecYiou  of  the  (latute  does  not  indeed  mention 
petit  treafon  in  terms,  as  the  Hat.  12  H.  7.  c.  7.  docs  with 
refpeft  to  lay  perfons  aitrr  conviction  or  attainder,  and  as 
the  abovementioned  Itatutes  of  H  8.  had  done  in  the  cafes 
iflaV,  341.  therein  mentioned  :  but  it  is  agreed  by  all  that  retit  tre.ifon 
iHawk.  ch.  33.  ;s  included  under  the  term  murder  :  and  fo  attainder  includes 

f-  <»•  55-  '    , 

Foit.  329,  330.    outlawry. 

But  the  cafe  of  the  principal  in  murder  or  petit  treafon 
challenging  more  than  the  proper  number,  (which  had  been 
oulted  of  clergy  in  the  cafe  of  indictments  by  the  flat. 
25  H.  8.  c.  3.,)  (till  remained  unprovided  for  either  by  the 
flat.  I  Edw.  6.  or  the  flat.  12  H.  7.,  and  the  (lat.  3  &  4  W. 
&  M.  c.-p.  f.  2.  which  fupplies  the  place  of  the  ft.  25  H.  8. 
in  this  refpecl  is  ftill  confined  to  the  cafe  of  indictments.  So 
that  the  cafe  of  the  principal  in  murder  or  petit  treafon, 
challenging  more  than  the  proper  number  upon  an  appeal, 
was  not  ouftcd  of  clergy  by  any  of  the  abovementioned 

ftatutet. 
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(Intutes.     But  the  ftat.  4  &  5  Ph.  &  M.  c.  4.  oufts  ckrgy  ch.  v.  §  i. 
with  refpeft  to  acceffaries  before  in  murder  and  petit  trea-          er'    er&* 


fon  from  all  perfons  "  outlawed,  or  arraigned  and  found 

guilty,    cr  otherwife  lawfully  attainted,    or  convicted,    or 

(landing  mute,  or  peremptorily  challenging  above  20,  or  not 

anfwering  directly  to  the  offence."     This  extends  to  appeals 

as  well  as  indictments;  and  Hawkins  puts  it  as  a  queftion  2  Hawk.  ck.  33. 

to  be  confidered,  whether  the  oufting  of  clergy  from  the  ac-     5  ' 

ceffaries  before   in   thefe  cafes  does  not  neceffirily  ouft  it 

from  the  principals  in  the  like  inflances.     Lord  Hale  and  2  H*'e,  747- 

Fofter  J.  are  decidedly  of  opinion  that  it  does.     Admitting 

this  conclufion  to  be  juft  in  all  cafes  where  the  contrary  is 

not  expreffed  by  or  to  be  implied  from  the  terms  ufed  by  the 

iegiflature,  another  difficulty  arifcs.     It  is  generally  agrec-d,  *"a^'k2^'339" 

and  the  prafHce  is  conformable  thereto,  that  in  petit  trtafon  f  8. 

the  defendant  is  entitled  to  a  peremptory  challenge  of  35  ;  4°Bi'ac.3Com. 

upon  this  ground,  that  though  the  ftat.  22  H.  8.  c.  14.  re-  354- 

duced  the  number  to  20,  (which  ftood  unrepealed  by  virtue 

of  the  beforementioned  provifo  in  the  ftat.  i  Edw.  6.  c.  12.) 

yet  that  the  ftat.  i  &  2  Ph.  &  M.  c.  10.,  in  providing  that  i  &*  Ph.  &  M. 

"  all  trials  of  any  treafon  fhall  be  had  and  ufed  only  accord- 

ing to  the  due  order  and  courfe  of  the  common  law,"  has 

reftored  the  number  to  35  in  cafe  of  petit  treafon.     Now  if 

the  reafoning  be  true,  which  is  generally  admitted,   that  the 

ftat.  4  &  5  of  Ph.  &  M.  c.  4.  by   oufting  clergy  from  the 

acceffary  before,  by  neceffary  implication  oufts  it  from  the 

principal  in  the  like  cafts,  it  fliould  follow  that  the  acceiTary 

before  having  been  oufted  by  that  ftatute  in  the  cafe  of  chal- 

lenging peremptorily  above  20,  as  well  in  cafes  of  petit  trea- 

fon as  of  murder,  the  principal  in  petit  traafon  is  precluded 

from  any  greater  number  of  challenges  than  that  under  the 

like  penalty.     "Yet  I  think  the  diftinftion  I  before  hinted  at 

is  a  folution  of  the  difficulty;  for  the  inference  is  only  to  be 

made  when,    ar.d  fo  far  only  as  the  contrary  is  not  expreflld 

by,  or  to  be  implied  from,  the  terms  of  the  legiflature  :  and 

here  are  two  exifting  ftatutes  in  pari  materia,  which  are  to 

be  made  to  (land  together  as  far  as  may  be,  from  both  which 

taken  together  it  appears,   that  the  legiflature  intended   to 

allow  to  the  principal  a  peremptory  challenge  of  30,  and  to 

the  acceffary  before  onty  20.     At  this   day  however  the  *H»!<?»»™» 

1  f  359-  345- 

coniequence  4Biw.Com.  354. 
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Ch.  v.  §  3.     confequence  of  challenging  more  than  the  proper  number  is, 
r<  by  a  beneficent  conftruction  of  the  flat.  22  H.  8.  c.  14.,  only 

this,  that  the  challenge  (hall  be  over-ruled. 

x  Hale,  342, 4.        Acceflaries  after  the  fact  either  in  petit  treafon  or  murder 
are  in  no  inftance  oufted  of  clergy. 


$4- 

Manjlaugbter, 
I  Hale,  44!)» 
450.  4.66. 
3  Jnfl.  55. 
i  Hawk.  ch.  30. 

(.  2. 

Vtde  R  v.  Maw- 
gridge,Kel.  124. 
Foft.  290. 

VMeLord  Corn- 

wallis's  cafe, 

Dem.  Proc. 

1678. 

a  St.  Tr.  730. 

Pum 'foment '. 
1  Hale,  466. 
4  Blac.  Com. 
193. 
19  Geo.  3.  c.  74. 


i  Jac.  i.  c.  8. 

\.  f.  28. 


HfmieiJe  on  the 
ligb  jrat. 

r,,rt.  2"  s. 

»  Hale,  369. 


39  Geo.  3.0.37. 
i .  2. 


2.  Manjlaughtert\v\\\c\\  is  principally  diflinguifhable  from 
murder  in  this,  that  though  the  ad  which  occafions  the 
death  be  unlawful,  or  likely  to  be  attended  with  bodily  mif- 
chief,  yet  the  malice  either  exprefs  or  implied,  which  is  the 
very  eflence  of  murder,  is  prefumed  to  be  wanting  in  man- 
flaughter; and  the  act  being  imputed  to  the  infirmity  of 
human  nature,  the  correction  ordained  for  it  is  proportion- 
ably  lenient.  It  follows  that  though  there  may  be  feveral 
principals,  there  cannot  be  any  acceffaries  before  to  man- 
flaughter,  becaufe  it  muft  be  done  without  premeditation; 
but  there  may  be  acceflaries  after. 

The  offence  amounts  to  felony,  but  within  the  benefit  of 
clergy;  and  the  offender  fhall  be  burned  in  the  hand,  and 
forfeit  all  his  goods  and  chattels.  By  flat.  19  Geo.  3.  c.  74. 
f.  3  &  4.  the  burning  in  the  hand  may  in  the  difcretion  of 
the  court  be  changed  to  a  moderate  fine ;  but  not  to  whip- 
ping: but  this  does  not  prevent  the  court  from  alfo  adjudg- 
ing the  offender  to  be  imprifoned  for  any  term  not  exceeding 
a  year. 

The  benefit  of  clergy  is  however  taken  away  by  the  flat. 
I  Jac.  i.  c.  8.  (commonly  called  the  ftatute  of  ftabbing)  in 
one  fpecies  of  killing,  though  done  upon  a  fudden  provoca- 
tion ;  namely,  the  offence  of  mortally  llabbing  another  under 
certain  circumflances. 

With  refpe&  to  indictments  for  homicide  on  the  high 
feas,  before  the  admiralty  feffions,  under  the  flat.  28  H.  ?,. 
c.  15.;  inafmuch  as  the  marine  law  does  not  allow  of  clergy 
in  any  cafe,  if  the  fact  appeared  upon  the  evidence  to  be  no 
more  than  manflaughter  at  common  law,  the  prifoner  was 
prior  to  the  flat.  39  Geo.  3.  c.  37.  conftantly  directed  to  be 
acquitted.  But  now  by  f.  2.  of  thai  act,  "  perfons  tried 
for  murder  or  manflaughter  committed  upon  the  fea,  by- 
virtue  of  any  commiffion  directed  under  the  former  act,  and 
found  guilty  of  manflaughter  only,  fhall  be  entitled  to  receive 

the 
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the  benefit  of  clergy  in  like  manner,  and  {hall  be  fubjecfc  to     ct».  v.  §4, 

•  r     i          11  j  r      \-  Manflanvbttf. 

the  C*me  pumfhment,  as  if  they  had  committed  iuch  man-         J 
(laughter  on  the  land." 

The  cafes  falling  under  the  head  of  manflaughter  are 
either,  ift,  where  death  enfues  from  actions  in  themfelves 
unlawful,  but  not  proceeding  from  a  malicious  or  felonious 
intention;  idly,  from  actions  in ,  themfelves  lawful,  but 
done  without  clue  care  and  circumfpec"lion  for  preventing 
mifchief ;  3dly,  where  death  enfues  upon  a  fudden  combat 
or  aftray ;  or,  4thly,  from  heat  of  blood  upon  a  teafonable 
provocation  given. 

3.  The  laft  kind  of  felonious  homicide  is  that  againft  a          c  * 
man's  own  life,  which  denominates  the  pirty  flaying  himfelf       Ftiadefc. 
felo  defe.     This  is  where  any  one  wilfully  or  by  any  malicious  +  pia/  com. 
act  caules  his  own  death.     The  law  regards  this  as  an  hei-  l89>  '9°- 

*  Poft.  (  1 6.  and 

nous  offence,  though  the  party  himfelf  may  at  firlt  view  *&  the  next 
appear  to  have  been  the  only  fufferer  :  for  as  the  public  have  chaPtw;«  '?'*• 

y  form  ef  tot  i»- 

a  rignt  to  every  man's  auillance,  he  who  voluntarily  kills  £«</&*». 
himfelf  is  with  refpecl  to  the  public  as  criminal  as  one  who 
kills  another.     It   is  equally  an  offence  againft  the  funda- 
mental law  of  fociety,  which   is  protection.     The  law  fcas 
therefore  ordained  as  fevere  a  punifhment  for  it  as  the  nature 
of  the  cafe  will  admit  of,  namely,  an  ignominious  burial  in  i  Ha*k.  ch. 27. 
the  highway  with  a  fbke  driven  through  the  body;  and  a  fju£ 
forfeiture  of  all  the  offender's  goods  and  chattels  to  the  king.  4Biac.C«m. 
The  ufual  inftances  of  this  fort  of  offence  are  either,    ift,  I9°* 
where  fclo  de  fe  intended  his  own  death  ;  or,  idly,  where  he 
intended  fome  other  felony,  in  attempting  which  he  acci- 
dentally flew  himfelf. 

There   are   other   degrees    of  homicide    which    do   not          §  5.    * 
amount  to  felony,  but  are  either  jtijlifiable,  or  excufabU.  J*fl\fu>Ut  <*•  **. 

rp  i          i  •      •  •  lh  Ot>  '  h'lfCutc. 

l.  To  make  homicide  jujiifiablet  it  mud  arife  from  an  im-   >  "Hawk.  ch.  aS. 
perious  duty  prtfcribtd  by  tiie  law,  or  be  owing  to  fome  un-  f'  '*  **' 
avoidable  neceflity  induced  bv  the  a£l  of  the  party  killed*  Foil.  171.188. 
without  any  manner  of  fault  in  the  party  killing.     In  thefe  \™*~  Sum* 
cafes  it  is  now  clearly  underftood  that  the  jury  may  acquit  '  f>i»'e»  -?'• 
the  party  generally,  without  obliging  him  by  a  fpecial  finding  J  Hi,*9?^; 
of  the  matter  to  purchafe  his  pardon  uader  the  ftatute  of 
Ploucefter,  c.  9. ;  and  no  forfeiture  is  incurred. 

2.  Homicide 
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Ch.v.  §6.          2.  Homicide  is  only  excufable  where  the  party  killing  is  not 

yujlifiabic  or  ex  •      ,  i          r          r  11 

unable  komcMt.  altogether  free  from  blame  ;  but  the  necefljty,  which  renders 
•  it  excufable,  may  be  faid  to  be  partly  induced  by  his  own 

FothT^aS  a<^*  And  here  the  Party  feemed  formerly  not  entitled 
i  MS.  Sum.  39.  to  a  verdict  of  acquittal,  but  the  jury  would  find  the  facts 
i5Hale,  47S.  fpecially;  on  which  the  court  would  bail  the  party,  whofe 
49^-  goods  were  forfeited  at  common  law,  to  the  next  ftffions  or 

Pull,  ik  Pace,  term  '  anc*  uP°n  certifying  the  record  into  Chancery,  a  par- 
1J2  l>  don  iffued  of  courfe  under  the  ftatute  of  Gloucefler,  c.  9. 

f.  25"  '*  to  "ave  them  reftored,  without  any  application  to  the  king, 

a  Ha*!t.  ch.  37.  on]y  paying  for  fuing  out  the  fame.  Of  late  years  however 
4Biac.Com.i88.  it  has  been  more  frequent,  in  cafes  even  of  excufable  homi- 
fott  £Usrner'4I>  cide,  for  the  court  to  direct  a  verdict  of  acquittal. 

The  feveral  defcriptions  of  homicide  referable  to  either  of 
the  two  lad  heads  come  next  to  be  confidered. 

$  .7  i.  Homicide  ex  neceffttate,  which  is  .of  three  forts: 

Ex  titciffit*tt,b        lf  jn  Qd.vancementofjuflice,  which  is  iuflifiable  by  pertnif-, 

advancement  of  .      .  . 

juftia.  Jion  of  the  law.     This  is  where  perfons  having  authority  to 

.270,  i,  a.  arrefl.  or  it^pi-iforj  others,  or  to  feize  goods,  or  interfering 
to  preferve  the  peace,  and  ufing  proper  means  for  that  pur- 
pofe,  are  refilled  in  fo  doing,  and  the  party  refifting  is  killed 
in  the  ftrugglc  ;  or  where  a  felony  has  been  committed,  or  a 
dangerous  wound  jjiven,  and  the  offender  flies  from  juflice ; 
if  in  the  purfuit  the  party  flying  be  killed,  the  perfon  killing 
is  juftified,  provided  the  other  could  not  be  otherwife  over- 
taken. Here  is  confiderable,  i  ft,  What  caufes  or  warrant 
fh.ill  juftify  the  killing  of  a  perfon  refifling  or  flying  from 
an  arreft.  2dly,  To  whom  fuch  juflificacion  fhall  extend. 
JH  tx'n/thn  of  2.  Homicide  in  execution  ofjtijlice;  which  is  jiiftijiable  by 
the  command  of  the  law.  This  is  the  carrying  into  execution 
the  fentence  of  the  law  on  malefactors  condemned  to  death. 
Herein  has  been  generally  confidered,  ifl,  How  far  the 
execution  may  vary  from  the  fentence  ;  2dly,  How  far  a 
want  of  jurifdi£tion  in  thofe  who  pafs  the  judgment  fhall 
afteft  themfelves  or  thofe  who  carry  fuch  judgment  into 
execution  5  3dly,  How  far  they  are  affected  by  the  execu- 
tion of  an  erroneous  judgment  j  ^thly,  To  what  extent  a 
falfe  witnefs  is  implicated. 

In  defence  of  per>        3.  Homicide  in  defence^qf  perfon  or  property  under  certain 
finirpr^y.     circumftances  of  neceffity.    This  is  uxhu  juflifiable  by  per. 

tnifliot) 
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tnijjlon  of  the  law,  or  only  excufable.     Firft,  That  neceffity,  ch.  v.  §  7. 

\\\\\c\\  jujlifies  a  man  in  killing  another  who  comes  to  com-  fj-^f^"' '* 

mit  a  knosvn  felony  with  force  againft  his  perfon,  his  habit-  _' 

ation,  or  his  property.     In  fuch  cafes  the  injured  party  may  Foft.  273, 5,  9. 

repel  force  by  force,  and  is  not  obliged  to  retreat,  but  may  &c- 
purfue  his  adverfary  in  order  to  fecure  himfelf  from  danger. 

Secondly,  That  which  only  excafes  him  who  kills  another  in  Fo:1-  a?6>  7- 

1  4.  Eiat.  <_em. 

his  own  defence  upon  a  fudden  combat,  having  firft  retreated  ,g4, <. 

as  far  as  he  could  with  fafety,  and  with  a  view  of  declining  ^.^  ^^ii^l' 

the  combat,  before  any  mortal  blow  given  ;  and   having  no  c  5. 

other  poflible  or  at  leaft  probable  method  of  efoping  his  Folh  f>  44"  5°' 

own  immediate  deftrucUon  or  great  bodily  harm.     This  is 

denominated  in  legal  phrafe  "  homicide  fe  defendendo  upon 

chance-medley."     Here  chance-medley  is  ufed  in  the  proper 

fenfe  of  the  word,  as  will  be  prefcntly  remarked.     There  is  Dait  ch.  c8. 

a  third  fort  of  dire  neceffity,  which  is  not  induced  by  the 

fault  of  either  party,  where  one  of  two  innocent  men  muft 

die  for  the  other's  preservation :  this  has  been  holden  by 

fome  to  \teju/K/utUti  perhaps  it  may  more  properly  be  con- 

fidered  as  excufable :  jtijlification  is  founded  upon  fome  pofi- 

tive  duty  ;  excufe  is  due  to  human  infirmity.     The  queftions 

ufually  made  on  the  two  former  heads  are,    ift,  In  what  in- 

ftance  the  party  killing  may  attack  or  purfue  ?    2dly,  Where 

he  is  bound  to  retreat  ?    3dly,  Where  the  plea  of  necefllty 

fails  him  altogether,  notwithftanding  fuch  retreat  ? 

2.  The  other  kinds  of  homicide,  not  felonious,  and  by          K  g. 
law  deemed  excufable^  are  when  the  death  happens  either  by  Mij 
mif adventure,  or  by  chance-medley  properly  fo  called.  t* 

The  ancient  legal  notion  of  homicide  by  chance-medley  ^inft.  55, 7. 
was,  when  death  enfued  from  a  combat  between  the  parties  L0*,1',-*75' 

ridejupra. 

upon  a  fudden  quarrel;  but  it  has  fince  been  frequently 
confounded  with  mifadventure  or  accident.     Homicide  by  Foft.  158. 
mifadventure  is,  when  a  man  doing  a  lawful  a£r,  without  any  '  ^awk- ch-  *9* 
intention  of  bodily  harm,  and  ufing  proper  precaution  to  pre-  iHaie,  47*. 
vent  danger,  unfortunately  happens  to  kill  another  perfon. 
This  is  one  fpecies  of  excufable  homicide.     But  inafmuch  as  4.B:ac.Com.i8t. 
no  blame  is  imputable  in  any  degree  to  the  party  under  the  Ame' f'  6* 
circumftances  above  fuppofed ;  and  on  the  contrary,  fuch  an 
one  feems  more  entitled  to  comptfliott  than  to  cenfure ;  it 

feems 
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Ch.  v.  §  8.     feems  to  be  now  fettled,  whatever  may  have  been  formerly 
ija  -venture.     thOUgntj  that  the  jury  under  the  direction  of  the  court  may 
14?.  acquit  the  party  generally,  without  putting  him  to  purchafe 


3'5-  a  pardon  under  the  ftatute  of  Gloucefter,  c.  9.     The  aft 

c."^.0  uPon  which  the  death  enfues  muft  be  lawful  in  itfelf  ;  for  if 

Fort.  288.          it  be  malum  in  fe,  the  cafe  will  amount  to  felony,  either 

4Blac.Com.  188.  n         i  ,. 

Vide  i  Halt,        murder  or  manilaughter,  according  to  the  circumftances.     If 

47Haie9*o         "  kfi  merety  malum  prohibitum,  as  (hooting  at  game  by  an 

Ante,  f.  6.          unqualified  perfon,  that  will  not  vary  the  degree  of  the 

Foft.  458.          offence.     The    ufual  examples  under  this   head  are,    ift, 

where  death  enfues  from  innocent  recreations  ;  2dly,  from 

moderate  and  lawful   correction  in  foro  dameftico  j  3dly, 

from  acls  lawful  or  indifferent  in  themfelves  done  with  pro- 

per and  ordinary  caution. 

£p.  Having  thus  afcertained  the  terms  made  ufe  of  in  our 

Tbejt-veralda/es  Jaw  for  denoting  the  different  degrees  of  guilt  in  homicide, 

tf  c  ales  referable  . 

totbeo/.ncet  be-  and  the  nature  of  the  puniihments  which  may  be  inflicted 
fore  mentioned.  on  ^Q  feveral  offenders  i  I  now  proceed  to  the  confideration 
of  the  fa£ts  configuring  the  feveral  offences,  and  the  invefli- 
gation  of  thofe  principles  on  which  are  founded  the  feveral 
gradations  of  guilt  above  enumerated.  The  fubjecl  of  homi- 
cide has  ufually  been  treated  of  under  artificial  terms  ;  but 
114.  for  the  reafons  firll  mentioned  I  have  thought  it  ferviceable  to 
attempt  a  more  natural  arrangement  of  it.  Homicide  will 
therefore  be  confidered  as  it  arifes, 

I.  From   malice  aforethought  exprefs  ;  where  the  deliberate 
Purpofe  of  the  perpetrator  was  to  deprive  another  of  life  ,  or 
do  him  feme  great  bodily  harm. 

II.  From  tranfpirt  of  pajjton  or  heat  of  blood;  wherein  if   to 
be  confidered  under  what  circumjlances  it  may  be  prefumed 
that  the  aft  done,  though  intentional  of  death  or  great  bodily 
harm,   was  not  the  refult  of  a  cool  deliberate  judgment  and 
malignity  of  hearty  but  imputable  to  human  infirmity  alone. 

III.  In  the  profecution  ef  fame  other  criminal  or  unlawful  aft 
or  purpofe,  -wherein  death  enfues  collaterally  to  or  beftde  the 
principal  intent. 

IV.  From  impropriety  t  negligence,  or  accident,  in  the  profecu- 
tion of  an  act  lawful  in  itfelf  %  or  intended  as  afport  or  re~ 
creation. 

3  V.  From 
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V.  From  neceffity  or  defence  of  a  man's  perfon  or  property,  or  JJ-J- 
of  the  prsperiy  or  perfons  of  ethers.  «/<•*>*, 

VI.  In  advancement  or  execution  of  the  laws. 

VII.  //  will  be  confidered  hoivfar  nil  or  any  of  thefe  nnfider- 
ations  and  circumjlances  vary  the  nature  of  the  offence  as 
applied  to  wafers,  hujbands,  or  eccleftajlicalfuperiors,  killed 
by  their  fervants,  wives,  or  inferiors. 


I.  Homicide  from  Malice  aforethought  exprefs; 
•where  the  deliberate  Purpofe  cf  the  Perpetrator 
was  to  deprive  another  of  Life ,  or  do  himfomc 
great  bodily  Harm. 

This  either  arifes, 

1 .  From  a  particular  malice  to  the  perfon  killed. 

2.  From  a  particular  malice  to  one,   which  falls  by  miftake  of 
accident  upon  another  :  or, 

3.  From  a  general  malice  er  depraved  inclination  to  mifchief, 
fall  where  it  may. 

t.  The  malice  is  either  direfted  againft  the  life  of  an-         «  u 
other,  or  againft  a  man's  own  life.  Frtm  /*/• 

TT      •  f  i  •        i    i  f    i  i-          malict  tt  the  dt- 

Having  before  explained  the  meaning  of  the  word  malice,  ctafed. 
as  applied  to  homicide,  under  the  definition  before  given  of  Ante»f-*» 
murder,  it  is  only  necefiary  to  fay  here,  that  in  all  cafes 
where  the  homicide  is  founded  upon  fuch  pre-conceived 
malice,  whatever  might  be  the  immediate  occafion  of  exerting  i  MS.  Sum.  15$, 
it,  the  crime  amounts  to  murder.  The  grofler  inftances  of 
wilful  murder,  where  the  malignity  of  the  heart  is  apparent, 
need  no  explanation  :  the  circumftances  of  every  fuch  cafe 
are  peculiar  to  itfelf.  Perhaps  ftrong  circumftantial  evidence 
in  cafes  of  crimes  like  this,  committed  for  the  moft  part  in 
fecret,  is  the  moft  fatisfaclory  cf  any  from  whence  to  draw 
the  concluGon  of  guilt :  for  men  may  be  feduced  to  perjury 
by  many  bafe  motives,  to  which  the  fecret  nature  of  the 
offence  may  fometimes  afford  a  temptation  •,  but  it  can 
fcarcely  happen  that  many  circumftances,  efpecially  if  they 
be  fuch  over  which  the  accufer  could  have  no  control,  form- 
ing altogether  the  links  of  a  tranfa&ion,  fhould  ail  unfortu- 
nately 
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a  Hale,  290. 


I  Hale,  451. 
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Foft.  255. 
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f.  jo6. 


«'  Vtvgtanct  is 
'  mine  :  I  will 
'  repay  ;  faith 
'  the  Lord  " 

Rom.  xii.  19. 
MS.  Tracy,  47. 
Vent.  159. 

Hale,  452. 
Oneby's  cafe, 
2  I.d.Ray.  1490. 
Pall.  f.  I«J.  23. 
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nately  concur  to  fix  the  prefumption  of  guilt  on  an  ii 
and  yet  fuch  a  coriclufion  be  erroneous.  Lord  Hale  how- 
ever recommends,  that  in  thefe  cafes  there  fhould  be  evidence 
of  the  dead  body's  having  been  found;  to  which  perhaps  it 
may  be  added,  that  the  conduct  of  the  perfon  accufed  (hould 
appear  fuch  as  is  reconcileable  with  the  facts  alleged  in  proof 
of  his  guilt.  Lying  in  wait,  antecedent  menaces,  former 
grudges,  and  concerted  fchemes  to  do  a  perfon  fome  bodily 
harm,  are  fome  of  the  many  circumftances  which  are  evi- 
dence of  a  particular  malice. 

Theimplicationof  malicearifes  In  everyinftanceof  homicide 
amounting  in  point  of  law  to  murder  :  and  in  every  charge  of 
murder,  the  fact  of  killing  being  firft  proved,  all  the  circum- 
ftances of  accident,  neceffity,  or  infirmity,  are  to  be  fatisfac- 
torily  proved  by  the  prifoner,unlefs  they  arife  out  of  the  evidence 
produced  againft  him.  But  it  is  intended  here  only  to  fpeak 
of  the  more  deliberate  and  depraved  fpecies  of  that  offence, 
where  the  mind  has  brooded  upon  its  prey,  and  marked  out 
the  object  of  deftruction  in  cool  blood.  And  therefore  fuf- 
fice  it  to  fay  upon  this  head,  that  in  all  cafes  where  it  appears 
that  there  was  an  interval  of  reflection,  or  a  reafonable  time 
for  the  blood  if  it  had  been  heated  to  cool,  after  which  the 
deadly  purpofe  is  effected  ;  however  grievous  the  provocation 
may  have  been,  the  party  killing  is  guilty  of  murder  j  for 
vengeance  belongs  not  to  man.  Let  it  alfo  be  remembered, 
that  however  a  provocation  received  may  rebut  the  implica- 
tion of  malice,  it  will  be  no  anfwer  in  alleviation  to  exprefs 
malice  proved.  And  therefore  if  upon  a  provocation  re- 
ceived one'  party  deliberately  and  advifedly  denounce  venge- 
ance againft  the  other,  as  by  declaring  that  he  will  have  his 
blood,  or  the  like,  and  afterwards  carry  his  defign  into  execu- 
tion, he  will  be  guilty  of  murder;  although  the  death  hap- 
pened fo  recently  after  the  provocation  as  that  the  law  might, 
apart  from  fuch  evidence  of  exprefs  malice,  have  imputed 
the  act  to  unadvifed  paflion.  But  where  frefh  provocation 
intervenes  between  pre-conceived  malice  and  the  death,  it 
ought  clearly  to  appear  that  the  killing  was  upon  the  ante- 
cedent malice ;  which  may  be  difficult  in  fome  cafes  to 
(hew  fathfactorily,  if  the  new  provocation  were  a  grievous 

one. 


Of  Homiciae  225 

(From  Malice  aforethought  exprefs}. 
ene.     In  fuch  cafes,  fays  Hawkins,  it  (hall  not  be  prefumed    Ch.  v.  §  n. 

1  .  '    '          Fr-jm  particular 

that  they  fought  on  the  old  grudge,  unlefs  it  appear  by  the  malice  to  tbt  dt- 

whole  circumftances  of  the  fad.     But  with  refpecl  to  poi-  "aftdt 

foning,   that  neceflarily  implies  malice,  however  great  the 

provocation  may  have  been,  becaufe  it  is  a  deliberate  a£l.  f.  3o 

On  account  of  its  fingular  enormity,  it  was  made  treafon  by  *  "ale»4S2- 

the  flat.  22  H.  8.  c.  9. ;  but  that  was  afterwards  repealed  by  3inft.  48. 

flat,  i  Ed.  6.  c.  12.  f.  10  &  13.    which  again  makes  it  wil- 

ful  murder,  and  takes  away  clergy.  Foft- t8- 

Not  only  he  who  kills  another  in  a  deliberate  duel,  let  the       £•-. 
provocation  have  been  what  ic  may, but  his  fecond  alfo  is  guilty  j^'^s  catl" 
of   murder  :  and  it  has  been  doubted  whether  this  does  not  sBuMr  171,1- 
extend  even  to  the  fecond  of  him  who  was  killed,  becaufe  the  *6o°  '/ 
death  happened  upon  a  compacl  in  which  all  were  engaged.  Poft-  f-  59» 
But  I  fhall  have  occafion  to  revert  to  this  queftion  in  another  Poft.  f.  24. 
place,  to  which  I  refer. 

If  A.  by  force  take  the  arm  of  B.  in  which  is  a  weapon,  i  Hale,  51.434. 
and  therewith  kill  C.,  A.  is  guilty  of  murder,  but  not  B.    But 
if  it  be  only  a  moral  force  put  upon  B.,  as  by  threatening  him 
•with  durefs  or  imprifonment,  or  even  by  an  afiault  to  the 
peril  of  his  life,  in  order  to  compel  him  to  kill  C.,  it  is  no 
legal  excufe  ;  whatever  confideration  fuch  a  peculiar  cafe  as  J^psft.  f.  61. 
the  lail  might  dtferve  in  refpe£t  of  puniihment. 

The   manner  of  procuring   the   death  of    another  with         §13. 
malice  »s,  generally  fpeaking,  no  otherwife  material  than  as  *tn*r*f*»* 

.1         i  ,-  i    IM  •  ..,.«..  cu-ir.?  death  r.ot 

the  degree  ot  cruc'ty  or  deliberation  with  which  it  is  accom-  material.  Mar- 
panied  may  in  confcience  enhance  the  guilt  of  the  perpetra-  dir>  •fi>ymatic^ 
tor  ;  with  this  refervation  however,  th.it  the  malice  mufl  be  5ar"-  5°- 
of  ccrpsrai  damnge  to  the  party.      And  therefore  working 
upon  the  fancy  of  another,  or  treating  him  hardily  or  un- 
kindly, by  which  he  dies  of  fear  or  grief,  is  not  fuch  a  killing 
as  the  law  takes  notice  of.     But  he  who  \viifuily  and  deli-  i  Hawlc.ch.  31. 
berately  does  any  act  which  apparently  endangers  another's  f'j4nl    % 
life,  and  thereby  occafions  his  death,  fiull,  unlefs  he  clearly  *BIJC.  Com, 
prove  the  contrary,   be  adjudged  to  kill  him  of  malice  pre- 
penfe. 

Such  was  the  cafe  of  him  who  carried  his  fick  fath'er  againfl  Palm.  548. 
his  will  in  a  fevere  feafon  from  one  town  to  another,  by  rea-  1  rv°"i'  r~l' 

.  \  Ha-vk.  eh.  31. 

Ion  whereof  he  died  ;  and  of  the  harlot  who  being  delivered  f-  5- 

O  of 
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Ch.  V.  §  13.     of  a  child  left  it  in  an  orchard  covered  only  with  leaven,  iit 

From  particular          ,  •    i  ....  .  ...     .  ,       -  ,  , 

malice  tv  the  Je-     w"icn  condition  it  was  killed  by  a  kite:  and  of  another  who 

<eafcd.  hid  her  child  in  a  hogilye,  where  it  was  devoured.     Such 

alfo  was  the  cafe  of  the  parifh  officers  who  (hifted  a  child 

Palm.  c^V.'  S '    fr°m  pariih  to  parifh,  till  it  died  for  want  of  care  and  fufte- 

481ac.Com  ,97.  nance> 

j  Half,  454.  One  infeGed  with  the  plague  going  abroad,  whereby  an- 

other catches  the  infection  and  dies,  feems  guilty  of  a  great 
mifdemeanor  at  lead :  and  if  he  did  it  wilfully  to  deftrof 
another,  Lord  Hale  doubts  whether  it  would  not  be  murder. 
An  infected  perfon  going  out  and  converting  in  company 
with  an  infectious    fore  upon   him,  after  command  by  the 
magiftrates  to  remain  at  home,  was  made' felony  by  the  ftar. 
2(yulgoi)jac.i.  2  Jac.  i.j  but  that  (latute,  after  having  been  continued  for 
c'3'-  •!•          fome  time,   is  now  expired.     Yet  an  offence  of  this  fort   in 
.~  breach  of  quarantine  is  now  made  felony  without  clergy 

We  poA.  s^a-    by  the  ftat.  40660.3.  c.  80. 

Whether  an  indictment  for  murder  could  be  maintained, 

for  killing  a  female  infant  by  ravi(hing  her,  was  made  a 

Ladd'scife,        queftion  in  Ladd's  cafe;  but  the  judges  to  whom  it  was  re- 

3773,  MS.  ju<J.  ferre£j   gave  no  Opinion    upon  it,   as  the  indictment  was 

holden  bad  on  another  point. 

But   where   the   death   enfued   rather    from    incautious 

neglect,  however  culpable,  than  from  any  actual  malice  or 

•wilful  difpofition  to  injure  another,  or  obftinate  perfeveranca 

in  doing  an  att  neceffirily  attended  with  danger,  andregard- 

lefs  of  the  confequences,  the  feverity  of  the  law  may  admit 

of  fome  relaxation  :  but  the  cafe  muft  be  fhictly  freed  from 

Sdf'3cafe,O.B.  thefe  latter  incidents.     As  in   the  cafe  of  Self,  who  upon 

Feb.  7776.         j^  apprent:ice  returning  to  him  from  bridewell,   whither  he 

MX  Gould,  J.  ° 

(Vide  Wade's       had  been  fent  for  mi.Lehaviour,  in  a  loufy  and  distempered 
cale,  O.  B.  Feb.  cont};t;on     ^id  not  'a'.ce  that  care  of  him  which  his  fituution 

I7^4,  p.  45 ,.  •  -  ^ 

SefT .  Pap ,  and    required,   and   which  he  might  have  done;  the  apprentice 

ofHTft*!    '    not  having  been  faill-red  to  be  in  a  bed  on  account  of  the 

*729)«  vermin,  but  being  made  to  lie  on  the  boards  for  fome  time 

without  covering  and  without  common  medical  care.     In 

this  cafe  the  medical  perfons  who  were  examined  were  of 

opinion  that  the  boy's  death  was  moft  probably  occafioned 

by  his  ill-treatment  in  bridewell,  and  the  want  of  care  when 

he  went  home ;  and  they  inclined  to  think,  that  if  he  had 

5  been 
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(Frsm  Ma/ice  aforeikougbt  exprefe}. 
been  properly  treated  when  he  came  home  he  might  have    ch.  v.  $  n. 

.  _  .     Fr  m  particular 

recovered.  But  though  tome  harm  expreilions  were  proved  frfl/lfl.  [0  u.e  ^. 
to  have  been  fpoken  by  the  prifoner  to  the  boy,  yet  there  was  eeaJeJ 
no  evidence  of  any  perfonal  violence  having  been  ufed  by  the 
prifoner:  and  it  was  proved  that  the  apprentice  had  had 
fufficient  fuftenance:  and  the  prifoner  had  a  general  good 
character  for  treating  his  apprentices  with  humanity ;  and 
had  made  application  to  get  this  boy  into  the  hofpital.  Un- 
der thcfe  circumftances  the  Recorder  left  it  to  the  jury  to 
confider  whether  his  death  were  occafioned  by  the  ill-treat- 
ment he  received  from  his  matter  after  returning  from 
bridewell  •,  and  whether  that  ill-treatment  amounted  to  evi- 
dence-of  malice,  in  which  c-ife  they  were  to  find  him  guilty 
of  murder.  At  the  fame  time  they  were  told,  with  the  con- 
currence of  Mr.  Juftice  Gould  and  Mr.  Baron  Hotham,  that 
if  they  thought  otherwife,  yet  as  it  appeared  that  the  prifon. 
cr's  conduct  towards  his  apprentice  was  highly  blameable 
and  improper,  they  might  under  all  thefe  circumftances  fi"d 
him  guilty  of  manflmghter  ;  which  they  accordingly  did. 
And  upon  the  queftion  being  afterwards  put  to  the  judges,  ja(^.  ,6Geo.  3. 
whether  the  verdicl  were  well  found,  thev  all  agreed  th^t  the  (»bf(?nt  :  e  Grer 

C.   I.  ard  Afll- 

prifontr  mould  be  burned  in  the  hand  and  difcharged  (a).       hurtt  J.) 

Malice   may  be  directed  ajjainft  any  perfon   within  the         e  r/, 
king's  peace.     Therefore  to  kill  an  alien  enemy  within  the  Agatrfi  -whom 
kingdom  is  murder,  unlefs  in  the  aclual  heat  and  exercifeof  ^. 
war.     So  to  kill  one  attainted  of  felony  otherwife  than  by  a  i  Hale,  .^3. 
lawful  execution;  or  cue  in  a  praemunire.     Bur  to  kill  a  5,^  ^0J" 
child  in  its  mother's  womb  13  no  murder,  but  a  great  mifpri-  ^^  <3- 
fion:    and  Staundford  i'.nd  Lord  Hale  are  of  the  fame  opinion,  £  ,5* 

even  where  the  child  is  born  alive,  and  afterwa;  Js  dies  by  Staundf.  21. 
f  c     ,  .  ....  .  ,       4.Bkc.Com.  icS. 

reaion  ot  the   potion  or  bruiks  it  received  in  the  worno : 

(a]  I  have  b^fn  the  more  particular  in  dating  the  ground  of  the  dsciiion  in  this 
cafe  beciufe  Mr.  Jultice  Gould's  note  of  the  cafe,  from  whence  thU  is  uk-r,  is 
evidently  dirFcrent  from  ano'her  report  (Leach,  C.  C.  127.)  of  ihe  r-oinlonof  the 
j«^g-»in  this  cafe;  from  whence  it  might  be  colietted  that  th«re  c^ald  be  no 
gradation  of  ^uilt  in  a  matter  of  this  fo-t,  where  a  mafter  by  his  il;  conduct  ar 
negligence  had  occafioned  or  accelerated  the  death  of  his  jpprentLe  ;  but  he  muft 
«i:her  be  fouad  guilty  of  murder  or  acquitted  ;  a  conciuti^n  which,  whether  well 
•r  ill  fjunde.J,  certainly  cannot  be  drawn  from  this  ftatemsnt  of  the  cafe.  The 
£»me  opinion  however  is  fta  cd  in  the  O.  R.  Serlions  F'apers  to  have  beeo  thrown 
Out  by  the  Recorder  in  Wade's  safe  before  referred  to  in  the  margin, 

which 
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Ch.v.  §14.    which  opinion  they  feem  to  ground  on  the  difficulty  of  af- 

from  particular  ...  ' 

malice  to  the  de-    ccrtaimng  the  fact  :  certainly  not  a  fatisfactory  reafon,  where 
^  _    the  fact  is  clearly  eftablifhed  :  and  according  to  all  other 

opinions  the  latter  is  murder. 

Malice  exerted  Malice  may  be  exerted  againft  a  party  in  his  abfence  j  as 
2/S!^  where  A.  lays  poifon  for  B.  in  his  viftuals,  which  B,  after- 
jJHaie,43i.4sS.  wards  takes  and  dies.  So  where  A.  procures  an  ideot  or 
Principal  'and  lunatic  to  kill  B.,  which  he  does.  In  both  inftances  A.  is 

guiity  of  the  murder  as  principal,  and  B.  is  merely  an  in- 

flrument. 


i3e.  If  one  perfuade  another  to  kill  himfelf,  the  advifer  is 

J  Hawkfch.'27.  guilty  of  mu^er.     The  fame,  if  he  kill  the  party  by  his  own 
f-  6.  Command. 


§  15.  One  kind  of  wilful  murder  upon  exprefs  malice  deferves 

Malice  againf      particular  notice ;  becaufe  on  account  of  the  difficulty  at- 

jSaltards, 

tendant  upon  the  proof  of  the  fact  the  legiflature  have 
thought  it  neceflary  to  make  fpecial  provifion  for  facilitating 
the  detection  of  it* 

si  Jac.  T.  c.27.  By  the  ftat.  21  Jac.  i.  c.  27.  it  is  enacted,  "  that  if  any 
SldclTT1  "  woman  be  delivered  of  any  iflue  of  her  body,  which  being 
«^4-  "  born  alive  fhould  by  the  laws  of  this  realm  be  a  baflard  ; 

*'  and  that  (he  endeavour  privately  either  by  drowning  or 
"  fecret  burying  thereof,  or  any  other  way,  either  by  herfelf 
"  or  the  procuring  of  others,  fo  to  conceal  the  death  thereof, 
*f  as  that  it  may  not  come  to  light  whether  it  were  born 
"  alive  or  not,  but  be  concealed :  in  every  fuch  cafe  the 
*'  faid  mother  fo  offending  (hall  fuffer  death  as  in  cafe  of 
"  murder,  except  fhe  can  prove  by  one  witnefs  at  the  leaft, 
"  that  the  child  whofe  death  was  by  her  fo  intended  to  be 
"  concealed  was  born  dead." 

*  MS.  Sum. 428.       This,  being  a  very  fevere  law,  has  been  always  conftrued 

aHa4k!ch.46.  mo^  ^avoura«ly  for  the  unfortunate  object   of  accufation. 

f-  43-  If  fhe  called  for  help,  or  confefled  herfelf  with  child,  (lie  is 

ftot  within  the  conftrudion  of  the  ftatute;  and  then  it  will 

lie  on  the  profecutor  to  prove  that  the  child  was  born  alive 

o  TL  Dec.  13,    and  murdered.     Upon  the  fame  principle  evidence  is  always 

allowed  of  the  mother's  having  made  provifion  for  the  birth, 

as  a  circumftance  to  (hew  that  (lie  did  not  intend  to  conceal 

•7,  Halt,  2S3.       it.     Again,  if  the  child  be  born  before  its  time,  which  is  to  be 

collected 
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collected  from  circumftances,  as  if  it  have  no  hair,  or  nails,     ch.  v.  ^  J5. 

this  is  prefumptive  evidence  that  it  was  born  dead  j  but  it   ^/"/^i"^ 

muft  be  left  to  the  jury  upon  all  the  circumflances  of  the   ctajed, 

cafe.     At  all  events  if  there  be  no  concealment  proved,  the   ' 

cafe  ftands  as  at  common  law  ;  and  the  woman  is  not  put  to 

the  abfolute  neceflity  of  proving  that  the  child  was  born  dead. 

And  even  the  prefence  of  an  accomplice  has  been  holden  to 

take  the  cafe  out  of  the  ftatute.     Jane  Peat  was  indicted  for  Rex  v. jane  Peat, 

r   i          i     n       i      i  M  i  i    -KIT  T»  i_          ExsterSum.  All". 

the  murder  of  her  baitard  child,  and   Margaret  reat  her    ,7g-. 

mother  was  indi&ed  at  the  fame  time  for  being  prtfent   ^•,t-rf'1I9- 

0  r  Vide  Domar. 

aiding  and  abetting.     It  appeared  ihat  the  prifoner  Jane  iiv.  3.  tic.  6.  £4. 

when  in  labour  was  heard  by  perfons  in  an  adjoining  room   ^Gl 

to  call  to  her  mother,  who  was  prefent  with  her.     Heath  J. 

held  that  this  took  the  cafe  out  of  the  ftatute  ;  for  if  any 

perfon  be  prefent,  although  privy  to  the  guilt,  there  can  be 

no  concealment  by  the  mother  within  the  ftatute,  and  the 

cafe  ftands  as  at  common  law.    And  there  being  no  evidence 

of  guilt  but  the  concealment  by  both  the  prifcners,  they  were 

acquitted  by  his  direction.     Mr.  Juftice  Blackftone  fays  fur-  ^Bbc.Om^S. 

ther,  that  it  has  been  ufual  of  late  years,  upon  trials  for  this  c^^^s* 

offence,  to  require  fome  fort  of  prefumptive  evidence  that  Aff.  1708.001. 

the  child  was  born  alive,  before  the  other  comlrained  pre-  s  Fm  ' 

fumption,  that   the   child    whofe    death    is    concealed   was  ^poft.  f.  irg. 

i          r  i  •,.  •  -i  •  n       i        tor  the  form  oi 

therefore   killed  by  its  parent,  is  admitted  to  convict    the  the  i^klmeau 
prifoner. 

Malice  may  alfo  be  directed  to  the  definition  of  a  man's         §  16. 

own  life,  which  denominates  the  party  felo  de  fe  :  that  is,       *j**^1 

i  Hate,  411. 

where  any  perfon  wilfully  does  any  act  to  aeftroy  himfelf,  Ante,  r.  5. 
and  is  thereby  killed.     If  A.  kill  B.  at  his  own  defire,  B.  is  i  Ha-,\k.  ch.  17. 
not  felo  de  fe,  becaufe  his  confent  was  merely  void  ;  but  ^,  MCO:.  7 -4, 
where  two  agree  to  die  together,  and  one  prepares  poifon  of 
which  they  both  drink,  and  he  who  prepared  it  furvives,  the 
pther  who  dies  is  felo  de  fe;  becaufe  the  acl  of  taking  the 
poifon  was  his  own,  though  the  other  affifted  him  in  get- 
ting it, 
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Ch.  V.  §17.      2.  Homicide  from  a  particular  Malice  to  one,  which  falls 

Mijlake  or  Accident  upon  another. 
§  17. 

jn   j    f   ca{-      i       ^  done  foliows  tj,e  nature  Of  tne  a 


•wi.no  Jut  ii  on 

^Hotter.  intended  to  be  done.     Therefore  if  the  latter  were  founded 

Sum.  50.  in  malice,  and  the  flroke  from.  whence  death  enfued  fell  by 

*  4ja'!\6.79*  miitake  or  accident  upon  a  perfon  for  whom  it  was  not  in- 

u>er,  nt.  tended,  yet  the  motive  being  malicious,  the  aft  amounts  to 

iiV-  Ipu'u1.  dV  murder  ;  or  to  petit  treafon,  according  to  the  relative  fituation 

Pace,  1*4.  b.  Of  tne  parties. 
Fo(t.  a»j.    f\dt 
poil.  f.  a?,  32.         Thus  A.  having  malice  againft  B.,  ftrikes  at  and  mifles 

him,  but  kills  C.;  this  is  murder  in  A.  :  and  if  it  had  been 
without  malice,  but  with  an  inftrument  or  in  a  manner  cal- 
culated to  create  danger,  though  not  likely  to  kill,  it  would 

i  Hale,  43$.  •  have  been  manflaughter.  Again,  A.  having  malice  againft 
B.,  affkults  him,  and  kills  C.  the  fervant  of  B.,  who  had 
come  in  aid  of  his  mafter  :  this  is  murder  in  A.;  for  C.  was 
juftified  in  attacking  A.  in  defence  of  his  mafter,  who  was 

jHaie,43T.436.  thus  afiaulted.     So   if  A.  give  a  poifoned  apple  to  B.,  in- 

i  Hawk.  ch.  31.  tending  to  poifon  her,  and  B.  ignorant  of  it  give  it  to  a 
child,  who  takes  it  and  dies;  this  is  murder  in  A.,  but 
no  offence  in  B.;  and  this,  though  A.  who  was  prefent  at 
the  time  endeavoured  to  diffuade  B.  from  giving  it  to  the 
child. 

i  Hale,  4x9.  Hither  alfo  may  be  referred  the  cafe  of  one  who  gave  me- 

dicine to  a  woman  ;  and  that  of  another  who  put  fkewers  in 

Mary  Tinckler's  her  womb,  with  a  view  in  each  cafe  to  procure  an  abortion  ; 

cafe,  6th  NOV.     whereby   the  women  were  killed.     Such    acls  are  clearly 

17X1,  by  all  the  ; 

judges.  murtier;  though  the  original  intent,  had  it  fucceeded,  would 

AIft'  f'°U,IJ  ^'  not  ^ave  kcen  f°»  kut  only  a  great  mifdemeanor  :  for  the 
acls  were  in  their  nature  malicious  and  deliberate,  and  ne- 
ceflarily  attended  with  great  clanger  to  the  perfon  on  whom 
they  were  praclifcd. 

iH*ic,4T3.  Alfo,  if  a  man  in   attempting  to  kill  another,   mifs  his 

t  Hawk.  ch.  2,7.  ^]ow  an({  km  hjmfdf  •  Or  intending  to  fhoot  ;it  another,  the 
gun  burft  and  mortally  wound  himfelf  ;  he  is  felo  de  fc  ;  for 

Sum  2«.  he  is  the  only  agent.     It   is  alfo  faid,  that  if  A.   afliiult  B. 

Ddit^ch.  144.  faifing  down  with  his  kr,ifc  dratun,  A.  in  purfuit  to  kill  B.  by 
hade  fall  on  the  knife  and  be  killed,  A.  is  felo  de  fe.  But 

i  Kale,  413.  Lord  Hale  in  his  Pleas  of  the  Crown  feems  to  doubt  that, 

and 
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tnd  frvs,  the  authorities  relied  on  do  not  fupport  the  pofi-    Ch.  v.^,7. 

i  •    i     i  i         li     •      trim  mc'icc  f» 

tion,  for  they  only  determine,  and   that  rightly,  that  D.  is  fKt  v>i- e± fjh 

not  guilty  at  all,  and  rot  merely  fe  defendendo  ;  and  that  A.  tn  a"ctt'r 
is  not  a  felo  de  fV,  bur  it  is  only  homicide  by  mifadventure. 

On  the  other  hand,  if  the  blow  intended  againft  one,  and  F.<1.  c5z. 

c       F  r    j  i  r  C   Brown's  c?fe, 

lighting   upon   another,    aroie  Irom  a  ludden  tranlport  ot  -ort  f  27 
paffion,  on  a  reafonable  provocation,  whL-h  in  cafe  the  one  *  Ha*k.  ch.  jj. 
had  died  l->v  it  would  have  reduced  the  offence  to  manflau^h- 
ter;  the  fact  will  admit  of  the  fame  alleviation  if  the  other 
foould  happen  to  fall  by  it. 

3.  Homicide  from  a  general  Malice  or  depraved  Inclination  to          &  i$. 

Mifckief,  fall  where  it  may.  C-.^ai  mj.-:e. 

The  a£l  itfelf  mull  be  unlrwful,  attended  with  probable   ^  Hale,  475. 
ferious  danger,  and  muft  be  done  with  a  mifchievous  intent 
to  hurt  people,  in  order  to  make  the  killing  amount  to  mur- 
der in  thefe  cafes :  for  it  is  from  thefe  circumftances  that 
the  malice  is  to  be  inferred.     But  if  an  unlawful  and  dan-  Foft.  161, 
gerous  acl,   manifeftly  fo  appearing,   be  done  deliberately, 
the  mifchievous  intent  will  be  prefumed,  unlcfs  the  contrary 
be  (hewn. 

Thus,  if  a  perfon,  breaking  in  an  unruly  hcrfe,  wilfully  iHji?,  .-r*. 
ride  him  among  a  crowd  of  perfon?,  the  probable  danger  *£*c' 
being  great  and  apparent,  and  death  enfue  fr    n  the  viciouf-  '  Hawk.  ch.  29. 
nefs  of  the  animal,   it  is    murder.     For  ho.v  can  it  be  fup-  f^"," 
pofed  that  a  perfon   wilfully  d  ing  an   acl,  fo   manifefUy  P«ft.Cj*t«*. 
attended  with  danger,  efpecialiy  if  he  (r.ewed  any  confciouf- 
nefs  of  fuch  danger  himfelf,   {hould  intend  any  other  than 
the  probable  conftquence  of  fuch  an   acl.     But  yet  if  it 
appear  clearly  to  have  been  done  heedicfsly  and  incautioufly  5^*4^. 
only,  and  not  with  an  intent  to  do  mifchief,  it  is  only  man-  fo1--  -6l* 

I  Ld    K«y.  IA*** 

fljughter :  though  Hawkins  confiders  that  it  would  be  mur-  Hawk.  *jSp*i 
der  if  the  perfjn  intended  to  divert  himfelf  with  the  fright 
of  the  crowd.     So  if  a  man,  knowing  that  people  are  palling  j  H»le,47?« 
along  the  ftreet,  throw  a  ftone  likely  to  create  danger,  or  (hoot 
over  the  houfe  or  wall,  with  intent  to  do  hurt  to  people,  and 
one  is  thereby  flainj  it  is  murder,  on  account  of  the  previous 
malice,  though  not  directed  againft  any  particular  individu;!: 
for  i;  is  no  excufe  that  the  party  was,  bent  upon  mifchiff 

Qjl  generally. 
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Ch-V.  §18.    generally.     But  if  the  a&  were  done  incautioufly,  without 
*wfMr4        any  fuch  intent)  which  muft  be  colleaed  from  the  circum. 

•  fiances,  it  is  only  manflaughter. 

4Biac.  Com.  Again  ;  if  in  the  profecution  of  an  unlawful  a£l  the  party 

i  Hawk.  ch.»9.  come  with  a  general  refolution  to  refift  all  oppofers ;  as  to 
f'  '«'  c£v31-'      commit  a  riot,  to  enter  a  park,  &c.   if  death   enfue   upon 

1.  40.     ride  lit.     f      . 

Principal  and       fuch  refinance,  it  will  be  murder.     But  this  will   be  confi- 
Acccflary.  dtrtd  more  fully  in  another  place. 

§  J9-        II.    Of  Homicide  from   Tranfport  of  PaJJion^  or 

Heat  of  Blood. 

GentraJ  principle       Herein   is  to  be  confidered  under  what  circumftances  it 

jWttff.  may  be  prefumed  that  the  aft  done,  though  intentional  of 

death  or  great  bodily  harm,  was   not   the  refult   of  a  cool 

deliberate  judgment  and   previous  malignity  of  heart,  but 

imputable  to  human  infirmity  alone. 

Upon  this  head  it  is  principally  to  be  obferved,  that 
whenever  death  enfues  from  fudden  tranfport  of  paflion  or 
heat  of  blood,  if  upon  a  reafonable  provocation  and  with- 
out malice,  or  if  upon  fudden  combat,  it  will  be  man- 
flaughter :  if  without  fuch  provocation,  or  the  blood  has 
had  reafonable  time  or  opportunity  to  cool,  or  there-  be 
Ante,  f.  TI.  evidence  of  exprefs  malice,  it  will  be  murder.  For  let  it  be 

Gneby's  cafe,  . 

aLd. Ray  1450.  again  obkrved,  that  in  no  mitance  can  the  party  killing 
alleviate  his  cafe  by  referring  to  a  previous  provocation,  iif 
it  appear  by  any  means  that  he  a£led  upon  exprefs  malice. 
It  becomes  then  material  to  confidcr, 

I.  What  is  a  fufficient  provocation,  and  up  to  what  ex- 
tent, to  extenuate  the  guilt  of  homicide.  2.  How  far  the 
law 'regards  heat  of  blood  in  mitigation  of  homicide,  inde- 
pendent of  the  queflion  of  reafonable  provocation  ;  as  in 
cafes  of  mutual  combat.  3.  What  cafes  are  ;ifTe£led  by 
the  ftatute  I  Jac.  c.  8.,  commonly  called  the  ftatute  of 
(tabbing.  4.  How  long  the  law  will  allow  for  the  blood 
being  heated  under  the  circumftances,  and  what  mail  be 
cor. fidcred  as  evidence  of  its  having  cooled,  before  the  mor- 
tal blow  given. 

i.  Words 


: 
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J  .  Words  of  reproach,  how  grievous  foever,  are  not  provoca-         £  2o. 
tion  fulficient  to  free  the  parcykilling  from  the  guilt  of  murder; 

•      r    i    •  n  •  n  •   i         "'"' 

nor  are  contemptuous  or  infulting  actions  or  geftures  with-  Foft.  290. 
out  an  afiault  upon  the  perfon  ;  nor  is  any  trefpafs  againft  J  ^ale?  45S»  6« 

r  I  Hawk.  en.  TI  . 

lands  or  goods.     This  rule   governs  every  cafe  where  the  f.  33.    Kei.  S3. 
party  killing  upon  fuch  provocation   made  ufe  of  a  deadly  ^  ';'0J  E1^ 
weapon,  or  otherwife  maniftfted  an  intention  to  kill,  or  to  v.  Kidd,  5  St. 
do  fume  great  bodily  harm.     But  if  he  had  given  the  other  gi^X  JJ{^" 
a  box  on   the  ear,  or  had  ftruck  him  with  a  ftick  or  other  9St-  Tr-  64- 
weapon  not  likely  to  kill,  and  had  unluckily   and  againft  his  ?  s^Tr.^a"  ** 
intention  killed  him,  it  had  been  but  manflaughter  :  for  no  Cro.  Ei;z.  773. 
malignant  intention  can   be  collected  from  fuch  acts. 

It  is  indeed  faid  by  Lord  Hale,  that  it  was  refolved  in  Lord  i  Kale,  456. 
Morley's  cafe  that   words  of  menace  of  bodily  harm  are  a 
fuff.cLnt   provocation   to   reduce   the   offence  of  killing  to 
manflaughter.     In  the  report  of  the  fame  cafe  in   Kelyng,  Kel.55. 
no  fuch  pofition   is  to  be  found.     And  it  feems  that  they 
ought  at  leaft  to  be  accompanied  by  fome  aft   denoting  an 
immediate  intention  of   following  them  up  by  an   adtual 
aflault. 

But  any  afTiult  made   with  violence  or  circumftances  of  AffauU. 
indignity  upon  a  man's  perfon,  as  by  pulling  him  by  the  npfe,  Ko',l!3l' 
if  it   be   rt  fen  ted  immediately  by   the  death  of  the  aggref-  151. 
for,  and  it  appear  that  the  party  acted  in  the  heat  of  blood 
upon  that  provocation,  will  reduce  the  crime  to  manflaugh- 
ter.    So,  fays  Lord  Hale,  it  would  be,  if  A.  riding  on  the  Lanure's  aft, 
road,  B.  had  whipped  his  horfe  out  of  the  track,  and   then  {7^e  *'-£ 
A.  had  alighted  and  killed  B.     The  particulars   of  the   cafe 
are  not  explained  ;  but   I  fhould  prefumc  that  the  fact  was 
done  with  violence  or  great  infolence. 

So   if  a  man   be  injuriously  reftrained  of  his  liberty;  as  Rcjirair.t  /.'i- 
where  a  creditor   flood   at  the   door  cf  his  debtor   with  a  t'r:^ 

Buckn^r  s  carc, 

drawn  fsvord,  to  prevent  him   from   efcaping  while  he  fent  St\i.  _  -. 
for  a  bailiff  to  arreft  him.    Or,  as  where  a   ferieant  put   a  Folt-  '•  Z9- 

-,  ...  ,  „  .          .  i  -,,     ,       ,        Wilheivscaf?, 

common  foldier  under  an  arreit,  who  thereupon   killed  the  Stafford  Sum. 
ferjcant  with  a  fword  :  and   upon   the   trial   the   ai  tides   of  Bu'icr7]*'^™' 
^rar  were  not  produced,  nor  any  evidence   given  of  the  wards  before  all 
ufage  of  the  army,  and   fo   no   authority  in  the  ferjeant  a^Getfs/'r.is! 
appeared.  Could  and  Bui- 

ler,  Js. 

There 
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a  "  ' 


Foft.  296. 
Poft.  {.  29.  ' 


Ch.  v.  §  ao.        There  is  indeed  one  fpecies  of  provocation,  which  though 

What  pro-vicatiyn    . 

way  extenuate,  it  do  not  amount  to  a  perfonal  afTault  upon  the  party  him- 
felf,  is  yet  of  fo  grievous  a  nature  as  the  law  reafonably 
concludes  cannot  be  borne  in  the  firft  tranfport  of  pafiion  ; 
where  the  injury  is  irreparable  and  can  never  be  compen- 
fated.  This  is  where  a  man  finds  another  in  the  act  of 
adultery  with  his  wife  ;  in  which  cafe  if  he  kill  him  in  the 
firft  tranfpcrt  of  paflion,  he  is  only  guilty  of  manslaughter, 
and  that  too  of  the  lowed  degree  ;  and  therefore  the  Court 

Manning's  cafe,   directed  the  burning  in  the  hand  to  be  gently  inflicted. 

T.  Ray.  21  a. 

159.  becaufe  there  could  not  be  a  greater  provocation.  But  if 
he  had  killed  the  adulterer  deliberately  and  upon  revenge, 
it  would  be  murder. 


§21. 


fruel  re-verge, 

f°Biac!9Com. 
599  aoi. 


Comb.  408. 

Stedman's  cafe, 
o.  B.  Seiiions 

before  Hafter 

t«m  1704.  MS. 
'i  rjcy  and  Den- 

ton,  57. 

foft.  291.  S.  C. 


It  muft  not  however  be  underftood  that  any  trivial  pro- 
vocati°n>  which  in  point  of  law  amounts  to  an  afiault,  or 
even  a  blow,  will  of  courfe  reduce  the  crime  of  the  party 
killing  to  manflaughter.  This  I  know  has  been  fuppofed 
by  fome,  but  there  is  no  authority  for  it  in  the  law.  For 
where  the  punimment  inflicted  for  a  flight  tranfgreflion  of 
any  fort  is  outrageous  in  its  nature,  either  in  the  manner 
or  the  continuance  of  it,  and  beyond  all  proportion  to  the 
offence,  it  is  rather  to  be  confidcred  as  the  effect:  of  a 
brutal  and  diabolical  malignity  than  of  human  frailty  :  it  is 
one  of  the  true  fymptoms  of  what  the  law  denominates 
malice  ;  and  therefore  the  crime  will  amount  to  murder, 
notwithstanding  fuch  provocation.  Barbarity,  fays  Lord 
Holt  in  Keate's  cafe,  will  often  make  malice. 

The  cafe  of  Stedman  will  illuftrate  this  in  both  points  of 
view.  The  prifoner,  who  v/as  a  foldier,  was  indicted  for 

*. 

the  murder  of  one  Macdonel  a  woman.  It  appeared  that  a 
frjencj  of  tfoe  deccafcd  being  fighting  with  another  in 

&        b          6 

Covent  Garden,  and  the  prifoner  running  towards  them, 
the  woman  did  to  him,  "  you  will  not  murder  the  man, 
will  you  ?"  Stedman  replied,  "  what  is  that  to  you,  you 
bitch,"  upon  which  the  woman  gave  him  a  box  on  the  ear, 
and  then  Sfedman  flruck  her  with  the  pomel  of  his  fwont 
on  her.  bread:  thereupon  (he  fled,  and  he  purfued  and 
(tabbed  her  in  the  back  with  his  fword.  It  feemed  to 

Holt 


. 
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Holt  C.  J.  that  this  was  murder;  the  box   on  the  ear  by    Ch.  V.  ^  «. 

the  woman  not  being  a  fufficient  provocation  for  the  killing 

her  in  that  manner,  and  after  he  had  given  her   the  blow 

in  return  for  the   box   on   the   ear  :  and   it  was  agreed   to 

have  this  fou:-d  fpecially  by  the   opinion  of  all  the  judges 

there.     But  it  afterwards  -.ippearing  in  the   progrefs  of  the 

trial,  that  the  woman  h?d  (truck  the  foldier    with   a  patten 

on  the  face   with    great  ftrce,  fo   that  the  blood  flowed,  it 

was  holdcn  clearly    to  be  only  maijflaughter.      1  he  ftmrt  of  Foft.  a;a. 

the    wound,  fays   Mr.  Juttice   Fofter,  and   the  tffufion    of 

blocd   might    p«{Iioly  keep   his  indignation  boiling  to  the 

moment  of  the  f.»&. 

So  a  flight  blow  with  a  cane  would  not  in  the  opinion  of  it.  i^. 
the  lait-mertioned  learned  judge  have  juRined  the  offi  erswho 
came    to    arrell   Mr.  Luttrell,    in   difpatchmg   him  in  the  RCK  v. 
inhuman    m.mner    reported  by   Sir  John  Strange  ;  two  of  and  Trinrcr» 

'  I  Ml*.  499. 

them  having,  as  he  Hates,  upon  the  receipt  of  fuch  a  blow,  Poll  (  86. 
dabbed   him  in  fevtral  places  while   he  lay  hclplefs  on  the  ^^nwe      * 
ground,,  begging  for  mercy,  ar.d  then  difpatched  him   with 
a  piflol  :    becaufe  fuch    furious   acts   of  revenge    inflicted 
upon  trivial  provocations  are  true  fymptcms  of  that  malice 
which  conftitutes  the  crime  of  murder. 

So  if  on  any  fudden  provocation  of  a  flight  nature,  one  4^I?«c.  Cot= 
beat  another  in  a  cruel   and   unufual  manner,  fo   that  he    "' 
dies,  though  he  did  not  intend  to  kill  him,  it  is  murder  by 
exprefs  raalice. 

There  are  feveral  inftances  of  fmaller  provocations  not         $  22. 
amounting  to  an   affauh   upon   the  perfon,  which   may  yet  •s*fl//r  f^-fa. 

j  <  -iri'-i  r          \  ttzrts    K:,; 

tend  to  extenuate  the  guilt  of  homicide  ;  or  to   fpeak  more  atti  „,./„ 


„  re_ 


properly,  they  ferve  to  exohSn   the  adl  and   rebut  the  prc-  -""I"*  wiy* 

r  .  *  ivifb  d*t*  per^us 

lumption  of  malice.     Wherein  however  it   muft   again   be  irjirutn-.r.ts. 
obfcrved,  that  the  puniihnunt  muft   not  be   grearSy  difpro- 
portionate  to  the  offence.     And  herein  much  depends  upon  Ante,  f.  tr« 
the  inftrument  or  manner  of  chaflifement  :  if  the   inftru-  f,f'«'7'" 

...       .  MS.  Burner,  44. 

t  be  fuch  in  its   nature   ss   was  likely  to  endanger  life,  Kel.  131. 
as  a  peftle,  the  party  killing  will  ftill  be  guilty  of  murder.  1  "£'  JJ7' 
But  if  it  be  not  of  a  deadly  nature  ;  nor  urged  with  brutal  200. 
violence;  in  fiiort,  if  the  ati   may   fairly   be  attributed  to 
«an  intention  to  corr^cl  rather  than  to  a  cruel  and  implacable  i  H»*k.  ch  31 

malice,  f  34* 
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What  provocation 

may  extenuate 

i  H*le,  473. 

f.^**  ch'  **' 

Kei.  132. 


R.v.johnFray, 
'78' 


cor 

Seff.  Paper?, 


Hale,  456. 


Sarah  Hazel's 
c^fe,  B.  R.  Eaft. 
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malice,  founded  in  a  fpirit  of  revenge,  it  will  amount  or.ly 

tO  manflaughter. 

A.  finding  a  trefpafler  on  his  land,  in  the  firft  tranfport 
of  his  paflion  beat  him,  and  unluckily  happened  to  kill  him  : 
this  was  holderi  to  be  manflaughter.  But  it  muft  be  under* 
flood  that  he  beat  him  not  with  a  mifchievous  intention  to 
injure  him  materially,  but  merely  to  chaftife  for  the  tref- 
pafs,  and  deter  him  from  repeating  the  like;  and  it  muft 
fo  appear.  For  if  he  had  knocked  his  brains  out  with  a 
bill  or  hedge-ftake,  or  had  given  him  an  outrageous  beating 
with  an  ordinary  cudgel,  beyond  the  bounds  of  a  fudden 
refentmenr,  whereof  he  had  died,  it  had  been  murder. 

Where  one,  having  had  his  pocket  picked,  feized  the 
offender,  and  being  encouraged  by  a  concourfe  of  people, 
threw  him  into  an  adjoining  pond  by  way  of  avenging  the 
theft  by  ducking  him,  but  withont  any  apparent  intention 
of  taking  away  his  life,  and  the  pickpocket  was  drowned  ; 
this  was  ruled  to  be  manflaughter  only. 

On  words  of  provocation  a  man  threw  a  broomftick  at  a 
diftance  at  another,  and  killed  her  ;  and  the  judges  not 
being  unanimous,  a  pardon  was  advifed.  The,  doubt  there 
muft  have  been  upon  the  ground  that  the  inftrument  was 
not  fuch  as  could  probably  at  the  given  diftance  have  occa- 
fioned  death  or  great  bodily  harm. 

A  fimilar  doubt  occurred  in  Sarah  Hazel's  cafe,  on  an 
indictment  for  murder.  It  was  found  upon  a  fpecial  ver- 
dift,  that  (he  had  directed  her  daughter-in-law,  a  child  of 
ten  years  old,  to  fpin  fome  yarn;  and  upon  her  return  home 
finding  fome  of  it  badly  done,  (he  threw  a  four  legged 
ftool  at  the  child,  and  flruck  her  on  the  right  temple,  of 
which  the  child  foon  after  died.  The  jury  found  alfo, 
that  the-ftool  was  of  fufficient  fize  and  weight  to  give  a 
mortal  blow,  but  that  the  prifcncr  ivlen  Jle  tkreiu  it  did  net 
intend  lo  kill  ike  decenfed.  That  fhe  afterwards  threw  the 
body  into  a  river,  and  told  her  hufband  that  the  child  was 
loft.  After  argument  in  B.  R.,  (where  fcveral  formal  ob- 
jections were  taken  to  the  finding,)  the  cafe  for  the  diffi- 
culty of  it  was  referred  to  the  confideration  of  all  the  judges; 
but  no  opinion  was  ever  delivered,  as  fome  of  the  judges 
thought  it  a  proper  cafe  to  recommend  for  a  pardon. 

Oa 
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On  the  argument  of  the  above  cafe,  the  prifoner's  coun-    Ch.  v.  §  22. 
fel  cited  a  cafe  tried  at   Norwich  affizes  in    1782,  before  ^JS^ST 
Nares  J.  where  it  appeared  that  the  prifoner,  a  fhepherd,  . 

being  angry  with  his  boy  for  letting  fome  fheep  efcape, 
in  his  pafiion  threw  a  hedge  flake  at  him  with  fome  violence, 
at  the  diftance  of  about  eight  or  ten  yards,  which  unfor- 
tunately killed  him  ;  and  it  was  ruled  to  be  only  man- 
flaughter. 

A  parker  finding   a  boy  dealing  wood  in  his   matter's  Hailoway's  cafe, 
ground    bound   him    to    his    horfe's   tail,    and   beat    him.  pj°m  "'  '31* 
The  horfe  took  fright  and  ran  away,  and  dragged   the  boy  w.  Jones,  19?. 
on  the  ground  till  his  fhoulder  was  broken,  whereof  he  died.   f.  39. 

This  was  ruled  murder.     For  it  was  not  only  an  illegal.  JHa!e>454-4"3' 

1    Kel.  1x7. 
but   a   deliberate  and  dangerous  a&  ;  the  correction   was 

excefllve,  and  favoured  of  cruelty.  But  if  the  chaftifement 
had  been  more  moderate,  it  had  been  but  manflaughter. 
For  between  perfons  nearly  connected  together  by  civil  or 
natural  ties,  the  law  admits  the  force  of  a  provocation  done 
to  one  to  be  felt  by  the  other  :  and  therefore  a  fortiori,  if  • 
the  owner  or  matter  himfelf  had  caught  the  trefpafler  and 
beat  him  in  fuch  a  manner  as  (hewed  a  defire  only  to  chaf- 
tife  and  prevent  a  repetition  of  the  offence,  but  had  unfor- 
tunately and  againft  his  intent  killed  him  ;  it  would  only- 
have  been  manflaughter. 

Rowley's  cafe,  as  reported  by  Lord  Coke,  from  whom  Lord   Rowley's  c  -=•:-, 


Hale    cites   it,  was   this:  The  prifcner's  fon   fought   with   ^KaiT,  •  -7- 

another  boy  and  was  beaten  ;  he  ran  home  to  his  father  all  Foft-  234- 

bloody  }  who  prefently  took  a  cudgel,  ran  three  quarters  of 

a  mile,  and  (truck  (a]  the  other  boy,  who  died.     This  was 

ruled  manflaughter,  becaufe  done  in  fudden  heat  and  paf- 

fion.     Upo-n  which  cafe  Mr.  Juftice  Fofter  obferves,  that 

the  provocation  was  not  very  grievous  :  the   boy  had  fought 

with  one  who  happened  to  be  an  over  match  for  him,  and 

was  worded,  a   difafter   flight  enough,  and    very  frequent 

among  boys.     And  therefore  he  is  of  opinion,  that  if  upon 

fuch  a  provocation  the  father,  after  running  three  quarters 

(a)  The  words  of  Lord  Hale  are  in  ths  prefent  tenfe.  It  mull  be  obfervel 
that  Mr.  Juftice  Fofter's  words  in  citing  this  cafe  are  "  bests  the  other  boy,  wh  > 
dieth  of  this  beating."  The  rea  fon  for  adverting  to  this  difference  will  appear. 
The  words  ia  Lord  Ccke'i  report  are,  '«  ftruck  him  u^-oa  'is  he^d,  U;JOH  which 
ke  uled." 

of 
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*'         a  mi]e>  h'\<\  ^ef  J)is   ^r^ngth  againft   the   child,  and  had 


may  txtenua  e.  difputchfd  him  with  an  hedge  flake,  or  any  other  deadly 
weapon,  or  by  repeated  blows  with  his  cudgel,  it  mud  have 
been  murder;  fmce  any  of  thefe  circumtbinces  would  have 
been  a  plain  indication  of  malice,  or  a  vindictive  motive. 
Cro.  Jac.  296.  But  he  obfcrves  that  Croke  reports  the  true  grounds  of  the 
judgment:  his  words  are,  "  Rowley  ftruck  the  child  with 
•Godh.  181.  a  little  cudgel*,  of  which  ftroke  he  afterwards  died." 
%s,  "a  rod.  From  whence  it  may  be  very  fairly  collected,  that  the  acci- 
dent happened  by  a  ftngle  flroke  with  a  cudgel  not  likely  to 
iill  him.  Such  a  provocation  therefore,  though  it  might 
palliate  a  moderate  chaftifrment  from  the  hand  of  a  parent, 
whofe  paffion  might  be  fuppofed  to  be  raifed  at  the  fight 
of  his  child  in  the  condition  he  was  then  in,  yet  would  not 
have  fufficed  as  any  manner  of  alleviation  for  an  a&  of 
brutal  violence  ;  more  efpecially  as  the  act  which  occasioned 
his  refentment  was  over,  and  fome  time  had  elapfed  before 
he  could  reach  the  object  of  it. 

Ante,  f.  12.  and      It  has  alfo  been  fhewn,  that  in  fome  cafes  not  even  pre- 
W;  Mafon's      vious  blows  or  ftrugeline  will  extenuate  homicide,  if  it  eX- 

cafe,  poll.  239. 

prefsly  appear  to  have  been  committed  upon  malice. 
Poft.  f.  6z,  &c.        With  refpecl  to  provocations  arifmg  out  of  injuries  done 

to  others  by  officers  cf  juftice,  or  fuch  as  act  in  that  charac- 

ter, they  will  claim  feparate  confiderations  hereafter:  ns  will 
f  -7,  alfo  thofe  cafes  of  homicide  arifmg  from  excefs  of  correction 

in  foro  domeflico. 

§  23.0.  In  all  the  in  fiances  above  enumerated  the  party  -killing  rs 

K'jvlt  cf  the  caft  fuppofed  to  have  taken  all  advantages  in  the  heat  of  blood 

*«  txttnuat.ng 

j-rtvccaiiw.  over  the  perfon  {lain  ;  but  to  have  received  fuch  a  provoca- 
tion as  the  law  prefumes  might  in  human  frailty  heat  the 
blood  to  a  proportionable  degree  of  refentment,  and  keep  it 
boiling  to  the  moment  of  the  fact  :  fo  that  the  party  may 
rather  be  confidered  as  having  acled  under  a  temporary 
fufpenfion  of  reafon,  than  from  any  deliberate  malicious 
motive.  And  it  has  been  (hewn,  that  in  the  cafe  of  a  legal 
provocation,  ftri6tly  fo  confidered,  this  heat  will  extenuate 
the  guilt  of  the  party  acting  under  its  adequate  influence, 
even  though  he  made  ufe  of  a  deadly  weapon.  The  fame 
extenuation  will  apply  even  to  lefler  provocations,  where  the 

inftrument 
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inftrument  or  force,  not  being  in  their  own  nature  dangerous,     ch.  v.  §  13. 

r  i-i  •      i  r         i  i  r  •  i  What  pr 

were  fo  applied  as  to  induce  a  reaionable  preiumption  that  ^  exte 
correction  and  not  deftrudlion  were  intended  to  be  effected.  • 
It  has  alfo  been  more  than  once  obferved,  that  the  punim- 
ment  inflicted  upon  any  fort  of  provocation,  whether  in  its  Ante,  f. 
nature  admitted  by  law  to  be  fuch,  or  taken  only  as  explan-  *nd  * 
atory  of  the  act  dot»e,  mud  not  greatly  exceed  the  offence 
received.  This  has  been  urged  with  caution  ;  becaufe  in 
thofe  cafes  where  the  mercy  of  the  law  interpofes  in  pity  to 
human  frailty,  it  will  not  try  the  culprit  by  the  rigid  rule  of 
juftice,  and  examine  with  the  mod  fcrupulous  nicety  whe- 
ther he  cut  off  the  exact  pound  of  fle(h.  But  let  it  be  re- 
membered on  the  other  hand,  that  whofoever  takes  the  dif- 
penfation  of  punifliment  into  his  own  hand  does  it  at  his 
peril;  and  if  it  be  found  that  inftead  of  punifliment  he  exe- 
cuted vengeance  untempered  with  mercy,  he  can  have  no 
reafon  to  complain  if  his  excufe  for  fuch  difpenfation  be 
more  fcrupuloufly  balanced  in  the  fcaleof  juftice. 

In  no  cafe  however  will  the  plea  of  provocation  avail  the  $  2?  £. 
party,  if  it  were  fought  for  and  induced  by  his  own  a£l  in  Provocation  wilt 
order  to  afford  him  a  pretence  for  wreaking  his  malice.  As  TlSkf^1*^ 
where  A.  and  B.  having  fallen  out,  A.  fays  he  will  not  i  Hawk.  ch.  3*. 
(hike,  but  will  give  B.  a  pot  of  ale  to  touch  him  ;  on  which  aL*.'  Ray.  1496.. 
B.  (hikes,  and  A.  kills  him  :  this  is  murder.  aS:«.  773. 

And  in  all  caf;s  of  provocation,  in  order  to  extenuate  the  ,  Hale,  452. 
offence,  it  mud  appear  that  the  party  killing  acted    upon  Ant«>£»i»i2- 
fuch  provocation,  and  not  upon  an  old  grudge  j  for  then  it  r.trif  death  er. 
wculd  amount  to  murder.  <^gruage. 

Richard  Mafon  was  indicted  and  convicted  for  the  wilful  Rd/  M«fc"»'» 
murder  of  William  Mafon  his  brother;  but  execution  was  Sum'.  Air. 


refpited  to  take  the  opinion  of  the  Judges,  upon  a  doubt  £olt-  '?*• 

•  n  ...  •£""*  b'-™*  *'«• 

whether  upon  the  circumstances  given  in  evidence  the  otlence  i-au/iy  revived 

amounted  to  murder  or  manflaughter.     The  prifoner  with  «''  *»f  «•'«»«« 

.  •"•'•  '  ae  uf>''  <?!- 

the  deceafed  and  fome  neighbours  were  drinking  in  a  friendly  iiteraa  n-.akcc 

manner  at  a  public  houfe  ;  till  growing  warm  in  liquor,  but  ae>     '^iLe^reit 
not  intoxicated,  the  prifoner  and  the  deceafed  began  in  idle  utsbtutkaed 
fport  to  pufh  each  other  about  the  room.    They  then  wreftled  j}awf*tfat™e 
one  fall  j  and  foon  afterwards  played^  at  cudgels  by  agree-  f?<">*ati<M  tom 
roent.     All  this  time  r.o  tckena  of  anger  appeared  on  either  /Br/»/i  */*&*. 


Homicide 

(From  Tranfport  of  PaJ/ion,  or  Heat  bf  ]3loGc[}i 

ch.  v.  §  23.  fide,  till  the  prifoner  In  the  cudgel  play  gave  the  deceafed  a 
^mart  blow  on  the  temple.  The  deceafed  thereupon  grew 
angry,  and  throwing  away  his  cudgel,  clofed  in  with  the 
prifoner,  and  they  fought  a  fhort  time  in  good  earnefl :  but 
the  company  interpofing,  they  were  foon  parted.  The  pri- 
foner then  quitted  the  room  in  anger  ;  and  when  he  got  into 
the  ftreet  was  heard  to  fay,  "  Damnation  feize  me  if  I  do 
not  fetch  fomething  and  ftick  him  j"  and  being  reproved 
for  fuch  expreffions,  he  anfwered,  "  I'll  be  damned  to  all 
eternity  if  I  do  not  fetch  fomething  and  run  him  through 
the  body."  The  deceafed  and  the  remainder  of  the  com- 
pany continued  in  the  room  where  the  affray  happened  ;  and 
in  about  half  an  hour  the  prifoner  returned,  having  in  the 
mean  time  changed  a  flight  for  a  thicker  coat.  The  door 
of  the  room  being  open  into  the  ftreet,  the  prifoner  flood 
leaning  againfl  the  door-poft,  his  left  hand  in  his  bofom,  and 
a  cudgel  in  his  right  ;  looking  in  upon  the  company,,  but  not 
fpeaking  a  word.  The  deceafed  feeing  him  in  that  pofture 
invited  him  into  the  company ;  but  the  prifoner  anfwered, 
"  I  will  not  come  in."  "  Why  will  you  not?"  faid  the 
deceafed.  The  prifoner  replied,  "  Perhaps  you  will  fall  on 
me  and  beat  me."  The  deceafed  a  flu  red  him  he  would 
not;  and  added,  "  Befides,  you  think  yourfelf  as  good  a 
man  as  me  at  cudgels,  perhaps  you  will  play  at  cudgels  with 
me."  The  prifoner  anfwered,  "  I  am  not  afraid  to  do  fo  if 
you  will  keep  off  your  fifts."  Upon  thefe  words  the  de- 
ceafed got  up  and  went  towards  the  prifoner,  who  dropped 
the  cudgel  as  the  deceafed  was  coming  up  to  him.  The 
deceafed  took  up  the  cudgel,  and  with  it  gave  the  prifoner 
two  blows  on  the  fhoulder.  The  prifoner  immediately  put 
his  right  hand  into  his  bofom,  and  drew  out  the  blade  of 
tuck  fword,  crying,  "  Damn  you,  (land  offer  I'll  (lab  you  j" 
and  immediately,  without  giving  the  deceafed  time  to  (land 
off,  made  a  pafs  at  him  with  the  fword,  but  miffed  him. 
The  deceafed  thereupon  gave  back  a  little,  and  the  pri- 
foner, fhortening  the  fword  in  his  hand,  leaped  forward 
towards  the  deceafed,  and  dabbed  him  to  the  heart ;  and 
he  inftantly  died.  The  Judges  at  a  conference  in  Michael- 
mas vacation  unanimoufly  agreed,  that  there  are  in  this 
cafe  fo  many  circumftances  of  deliberate  malice  and  deep 

revenge 
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Tcvenge  on  the  defendant's  part,  that  his  offence  can-  ch  v  r  2 
not  be  lefs  than  wilful  murder.  He  vowed  he  would  fetch  What pravocatien 
fomething  to  (lick  the  deceafed,  to  run  him  through  the  MJJF  tx  """  e'_ 
body.  He  returned  to  the  company  provided  to  appearance 
with  an  ordinary  cudgel,  as  if  he  intended  to  try  Ikill  and 
manhood  a  fecond  time  with  that  weapon ;  but  the  deadly- 
weapon  was  all  the  time  carefully  concealed  under  his  coat ; 
which  mod  probably  he  had  changed  for  the  purpofe  of  con- 
cealing the  weapon.  He  ftood  at  the  door,  refufingto  come 
nearer,  but  artfully  drew  on  the  difcourfe  of  the  paft  quarrel; 
and  as  foon  as  he  faw  his  brother  difpofed  to  engage  a  fecond 
time  at  cudgels,  he  dropped  his  cudgel  and  betook  himfelf 
to  the  deadly  weapon,  which  till  that  moment  he  had  con- 
cealed. He  did  indeed  bid  his  brother  ftand  off;  but  he 
gave  him  no  opportunity  of  doing  fo  before  the  firft  pafs  was 
made.  His  brother  retreated  before  the  fecond,  but  he  ad- 
vanced as  fait,  and  took  the  revenge  he  had  threatened. 
The  circumftance  of  the  blows  before  the  fword  was  pro- 
duced, which  it  may  be  prefumed  fuggefted  the  doubt,  did 
not  alter  the  cafe,  nor  did  the  precedent  quarrel ;  becaufe, 
all  circumftances  confidered,  he  appeared  to  have  returned 
with  a  deliberate  refolution  to  take  a  deadly  revenge  for 
what  had  pafled ;  and  the  blows  were  plainly  a  provocation 
fought  on  his  part,  that  he  might  execute  the  wicked  purpofe 
of  his  heart  with  fome  colour  of  excufe. 

2.  But  there  is  another  clafs  of  cafes,  where  the  degree  or        §  24- 
fpecies  of  provocation  enters  not  fo  deeply  into  the  merits  SSw.""  *" '***' 
of  them  as  in  the  foregoing:  and  thofe  are,  where  upon  Ante, f.  19. 
words  of  reproach,  or  indeed  any  other  fudden  provocation,  Kd. 'rfsV 
the  parties  come  to  blows,  and  a  combat  enfues,  no  undue  *  Ld.  Ray.  1493. 
advantage  being  taken  or  fought  on  either  fide  :  if  death  en-  PdL^Jijifci  * 
fue,  this  amounts  to  manflaughter.     And  here  it  matters  not  !,t2Uflf  r5' 

,  '  Crompt.  ab. 

what  the  caufe  be,  whether  real  or  imagined,  or  who  draws  i  K.eb.  17. 
or  ftrikes  firft ;  provided  the  occafion  be  fudden,  and  not 
urged  as  a  cloak  for  pre-exifting  malice.  For  in  no  cafe  will 
the  killing,  though  in  mutual  combat,  admit  of  alleviation, 
if  the  fighting  were  upon  malice.  Nothing  can  be  more 
dangerous  or  unjuft  in  matters  of  this  high  nature,  than  to 
eftablifti  material  diftin&ions  upon  points  which  do  not  enter 
into  the  intrinfic  merits  of  the  cafe.  Where  parties  upon  2 

R  fudden 
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mtt.  fudden  qua"rel  agree  to  fight,  how  little  docs  ic  matter,  as  to 
the  point  of  offence,  which  makes  the  firft  affault  ;  it  is  often 
purely  accidental;  the  guilt  confifts  in  the  pre-conceived 
malice  or  anger  againft  the  party,  which  induces  fo  unlawful 

uel-  an  agreement.  And  therefore  where  two  perfons  delibe- 
iHawk.  ch.  31.  lately  agree  to  fight,  and  meet  for  that  purpofe,  and  one  is 

f<*T;  killed;  the  other  cannot  help  himfelf  by  alleging  that  he 

i  Hale,  452,3.  .  ' 

Ante,  f.  ix.       was  firft  ftncken  by  the  deceafed,  or  that  he  had  often  de- 

clined to  meet  him  and  was  urged  by  importunity,  or  that 

he  meant  not  to  kill,  but  only  to  difarm  his  adverfary  :  for 

fince  he  deliberately  engaged  in   an  a  dr.  highly  culpable  in 

defiance  of  the  laws,  he  muft  at  his  peril  abide  the  confe- 

iHawfc.  ch  31.  quences.     And  here  it  may  be  noted,  that  where  the  prin- 

44*!*443*  453.    c'Pa*  m  deliberate  duelling  would  be  guilty  of  murder,  fo 

4Biac.Com.i99.  wj)i  njs  fecOnd  ;   and,  as  fome  have  confidered,  the  fecond 

Cofmo  Gordon's  alfo  of  him  who  died,  becaufe  the  fighting  was  upon  a  com- 

"s*  °Setf  pT  Pa^  '    though    Lord  Hale  thinks    the    latter    opinion    too 

1043.  Poll.  f.5<;.  feverej  but  he  fays,   it  is  a  great  mifdcmeanor  even  in 

him. 

s  2  c.  I  have  before  ftated,  that  in  the  cafe  of  mutual  combat,  in 

Equality  of  com-  order  to  fave  the  party  making  the  firft  aflault  upon  an  in- 

txiensate?  "      fufficicnt  legal  provocation  from  the  guilt  of  murder,  the 

occafion  muft  not  only  be  fudden,  but  the  party  affaulted 

muft  be  put  upon  an  equal  footing  in   point  of  defence,  at 

leaft  at  the  onfet.     This  is  peculiarly  requifite  where  the 

attack  is  made  with  deadly  or  dangerous  weapons. 

fort.  ^95.  A.  ufes  provoking  language  or  behaviour  towards  B.,  who 

Kei  61.  thereupon  ftrikes  him,  and  a  combat  enfues,   wherein  A.  is 

aLd.Ray.i493-  killed;  held  manflaughter  ;  for  it  was  a  fudden  affray,  and 

j  Hawk  ch.  31.  '  '.* 

f.  >7,  z8.  they  fought  upon  equal  terms.  But  if  B.  h«d  drawn  his 
fword  and  made  a  pafs  at  A.,  whofe  fword  was  then  undrawn, 
and  thereupon  A.  had  drawn  and  a  combat  had  enfued,  in 
which  A.  had  been  killed  ;  this  would  have  been  murder. 
For  B.  by  making  his  pafs  while  his  adverfary's  fword  was 
undrawn  (hewed  that  he  fought  his  blood;  and  A.'s  en- 
deavouring to  defend  himfelf,  which  he  had  a  right  to  do, 
will  notexcufe  B.  But  if  B.  had  firft  drawn,  and  forborne 
till  his  adverfary  had  alfo  drawn,  it  had  been  DO  more  than 
manflaughter. 

Mawgridge, 
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Mawgridge,  upon  words  of  anger,  threw  a  bottle  with     Ch.'v-  §2$. 
great  force  at  the  head  of  Mr.  Cope,  and  immediately  drew     """^  cem  **• 
his  fword.     Mr.  Cope  returned  a  bottle  at  the  head  of  Maw- 
gridge,  which  it  was  lawful  for  him  to  do  in  his  own  defence,  "ft,  K.e). 
and  wounded  him  ;  whereupon   Mawgridge  dabbed  Cope;  Foft.'age'. 
which  was  ruled  to  be  murder.     For  Mmvgridge  in  throw-  Poft-  {-  47-  s-c- 
ing  the  bottle  (hewed  an  intention  to  do  fome  great  mifchief,  ^</«  OnAv's 
and  his  drawing  immediately  (hewed  that  he  intended  to 
follow  up  his  blow. 

And  upon  the  fame  principle  it  feems  to  me  that  Ford's  Ford's  cafe, 
cafe,  as  reported,  might  be  defenfible  ;  who  being  in  poflcf- 
iion  of  a  room  at  a  tavern,  fcveral  perfons  infilled  upon 
having  it,  and  turning  him  our,  which  he  refufed  to  fubmit  ^«/<poft«  f-  47« 
to :  thereupon  they  drew  their  fwords  upon  Mr.  Ford  and 
his  company,  and  Mr.  Ford  drew  his  fword  and  killed  one 
of  them;  which  was  adjudged  jullifiable  homicide.  Now 
though  the  aflailants  waited  till  Mr.  Ford  had  drawn  his 
fword,  which  does  by  no  means  appear;  yet  if  more  than 
one  attacked  him  at  the  fame  time  [and  as  he  was  the  only 
one  of  his  party  who  feems  to  have  refilled,  it  is  probable 
enough  that  fuch  was  the  cafe-]  ;  with  great  deference  to 
thofe  (a)  who  have  doubted  the  law  of  this  cafe,  the  deter- 
mination feems  to  be  maintainable.  If  on  fuch  an  attack 
Mr.  Ford  had  been  killed,  it  would  clearly  have  been  mur- 
der :  and  therefore  it  may  be  prefumed  that  the  memorandum 
in  the  margin  of  the  reporter,  and  the  quasre  by  the  com- 
mentator, muft  have  been  made  on  the  ground  of  the  reafon 
fuggefted  in  the  margin  of  Kelyng  for  the  judgment, 
namely,  that  the  killing  by  Mr.  Ford  In  defines  of  his  etun 
pofffjjion  of  the  room  vfzsjujlif.able,  which  under  thofe  circum- 
tlances  may  be  fairly  queftioned.  On  that  ground  indeed 
it  might  have  been  better  ruled  to  be  manflaughter. 

The  cafe  will  not  be  varied  if,  on  any  fudcien  quarrel,        §  26. 
blows  pafs,  without  ai>y  intention  to  kill  or  injure  another  Sufficient  if  tbt 
materially  j  and  in  the  courfe  of  the  fcuffle,  after  the  parties  ^ 

are  heated  by  the  conteft,  one  kill  the  other  with  a  deadly 
weapon. 

(a)  Mr.  Juftice  FoRer  In  citing  this  cafe,  p.  174,  hJs  puta  qj«ie  to  it  j  and  ia 
tit  awgm  of  Kclyng  there  is  a  memsracdum  to  in^u.it  of  ir. 

R  2  Three 
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o^mauaic^t.      Three  Scotch  foldiers  were  drinking  together  in  a  public 
.  houfe  ;  fome  ftrangers  in  another  box  abufed  the  Scotch  na- 

Rex  v.Taylor,  tion,  and  ufed  feveral  provoking  expreflions  towards  the 
foldiers  ;  on  which  one  of  them,  the  prifoner,  ftruck  one  of 
the  ftrangers  with  a  fmall  rattan  cane,  not  bigger  than  a 
man's  little  finger.  The  ftranger  went  out  for  afiitlance; 
and  in  the  mean  time  an  altercation  enfued  between  the 
prifoner  and  the  deceafed,  who  then  came  into  the  room, 
and  who,  on  the  prifoner's  offering  to  go  without  paying  his 
reckoning,  laid  hold  of  him  by  the  collar  and  threw  him 
againft  a  fettle.  The  altercation  encreafed;  and  when  the 
foldier  had  paid  the  reckoning  the  deceafed  again  collared 
him,  and  fhoved  him  from  the  room  into  the  pafiage. 
Upon  this  the  foldier  exclaimed,  that  he  did  not  mind  kill- 
ing an  Englishman  more  than  eating  a  mefs  of  crowdy. 
The  deceafed,  aflifted  by  another  perfdn,  then  violently 
pufhed  the  foldier  out  of  the  houfe  :  whereupon  the  lattef 
inflantly  turned  round,  drew  his  fwoid,  and  ftabbed  the 
deceafed  to  the  heart :  adjudged  manslaughter. 

Snow's  cafe  William  Snow  was  indicted  for  the  murder  of  Thomas 

Northampton      Palmer.     The  prifoner,  who  was  a  (hoemaker,  lived  in  the 
Ms!'crown7Caf!  neighbourhood  of  the  deceafed.     One  evening  the  prifoner, 
Res.  and  MS.     -who  was  much  in  liquor,  pafled  accidentally  by  the  houfe 
Leach,  1 38.8.0.  of  the  deceafed's  mother,  near  which  the  deceafed   was  at 
work,  had  a  quarrel  with  him  there,  and  after  high  words 
they  were  going  to  fight,  but  were  prevented  by  the  mo- 
ther, who  hit  the  prifoner  in  the  face   and  threw   water 
over  him.     The  prifoner  went  into  his  houfe,  but  came 
out  in  a  few  minutes,  and  fet  himfelf  down  upon  a  bench 
before   his   gate,    with   a  fhoemaker's  knife  in  his   hand, 
paring  a  (hoe.     The    deceafed   on  finifhing   his  work,  re- 
turned home  by  the  prifoner's  houfe,  and  called  out  to  him 
as  he  pafled,  "  Are  not  you  an  aggravating  rafcal  ?"     The 
prifoner  replied,  "  What  will  you  be  when  you  are  got 
from  your  mafter's  feet :"  on  which  the  deceafed  took  the 
prifoner  by  the  collar,  and  dragging   him  off  the  bench, 
they  both  rolled  into  the  cartway.     While  they  were  ftrug- 
gling  and   fighting,  the  prifoner  underneath  the  deceafed, 
the  latter  cried  out,  «c  you  rogue  what  do  you  do  with  that 
knife  in  your  hand,"  and  caught  at  his  arm  to  fecure  it; 

6  but 
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but  the  prifoner  kept  his  hand  finking  about,  and  held  the    Ch.V.  §  *6. 
deceafed  fo  hard  with  his  other  hand  that  he  could  not  get    """^V 
away.     The  deceafed,  however,  at  length  made  an  effort 
to  difengage  himfelf,  an.l  during  the  ftruggle  received   the 
mortal  wound  in  his  left  breaft,  having  before  received  two 
flight  wounds.     The  jury  found  the  prifoner  guilty  of  mur- 
der.    But  judgment  was  refpited  to  take  the  opinion  of  the 
judges;  who   [in  the  ab  fence  of  De  Grey  C.  J.]  were  una-  Michaelmas  term 
nimoufly  of  opinion  that  it  was  only  manflaughter.     They    77 
thought  that  there  was  not  fufficient  evidence  that  the  pri-  sojt.  FoQer'i 
foner  lay  in  wait  for  the  deceafed,  with  a  malicious  deGgn  MS« 
to  provoke  him,  and  under  that  colour  to  revenge  his  for- 
mer quarrel  by  ftabbing  him ;  which  would  have   made  it 
murder.     On   the  contrary   he   had    compofed  himfelf  to 
work  at  his  own  door  in   a   fummer's  evening ;  and.  when 
the  deceafed  pafled  by  neither  provoked   him  by  word  or 
gefture.     The    deceafed    began    firfl  by  ill  language,  and 
afterwards  by  collaring  and  dragging  him    from  his  feat, 
and  rolling  him  in  the  road.     The  knife   was   ufed  openly 
before  the  deceafed  came  by,  and  not  concealed  from  the 
byflanders ;  though  the  deceafed  in  his  paflion  did  not  per- 
ceive it  till  they  were  both  down.     And  though  the  prifoner 
was  not  juflifiable  in  ufing  fuch  a  weapon  on  fuch  an  occa- 
fion,  yet  it  being  already  in  his  hand,  and  the  attack  upoa 
him  very  violent  and  fudden,  they  thought  it  only  amounted 
to  manfiaughter  ;  and  he  was  recommended  for  a  pardon. 

In  this  as  in  ths  cafe   of  malice  prepenfe  and  exprefs,  if        $  27» 
the  blow  intended  for  one  would  in  law  only  have  amounted  tndtdfor  one  ' 
to  manflaughtrr,  it  will  flill   be  the  fame,  though  by  mif-  fal!t  °*  ™tber' 
take  or  accident  it  kill  another,  t  Hawk.  ch.  31, 

A  quarrel  arifmg  between  fome  foldiers  and  a  number  of  i;44'  ante»f>17- 

Bruwn's  cafe, 

Keelmen  at  Sandgate,  a  violent  affray  enfued,  and  one  of  1-76,  MS. 
the  foldiers  was  very  much  beaten.     The  prifoner,  a  foldier,  Le*dsici.S.C. 
who  had  before  driven  part  of  the  mob  down  the  ftreet  with-  p°a-  f-+6.  S.C. 
his  fword  in  the  fcabbard,  on  his  return,  feeing  his  comrade 
thus  ufed,  drew  his  fword,  and  bid  the  mob  ftand  clear, 
faying  he  would  fweep  the  flreet ;  and  on  their  preffing  on 
him  he  ft  ruck  at  them  with  the  flat  fide,  and  as  they  fled 
purfued  them.     The  other  foldier  in  the  mean  time  had 
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.  Sot  av5r3T>  anc*  when  the  prifoner  returned  he  afked  whether 
they  had  murdered  his  comrade ;  and  being  fcveral  time* 
again  aflaulted  by  the  mob,  he  brandifhed  his  fword,  and 
bid  them  keep  off.  At  this  time  the  deceafed,  who  from  his 
drefs  might  be  miftaken  for  a  keelman,  was  going  along 
about  five  yards  from  the  prifoner ;  but  before  he  pafled 
the  prifoner  went  up  to  him  and  ftruck  him  on  the  head 
with  the  fword,  of  which  he  prefently  died.  This  was 
holdcn  manflaughter  :  it  was  oot  murder  as  the  jury  had 
found,  becaufe  there  was  a  previous  provocation,  and  the 
blood  was  heated  in  the  conteft  :  nor  was  it  in  felf-defence, 

Feft.*78.  becaufe  there  was  no  inevitable  necdlity  to  excufe  the  kill- 

ing in  that  manner. 

Poft.  f.  54.  &c.  I  fhall  have  occafion  to  confider  hereafter,  in  what  cafes 
the  party,  retreating  from  a  combat  before  a  mortal  ftroke 
given,  fhall  be  faid  to  kill  his  affailant  afterwards  in  felf- 
defence. 

x  2g  ?•  -As  to  cafes  falling  within  thejlatute  of  jlaWing. 

flal/wr""  Where  death  happens  from  heat  of  blood  under  particu- 

ijac.  i.  c.  8.      lar  circumftances,  the  party  killing  may  be   indi&ed  upon 
the  flat,    i  Jac.  i.  c.  8.,  commonly   called   the   ftatute   of 
ftabbing,  which  oufts  the  offender  of  clergy  in  certain  cafes 
Foft.  198.          therein  fpecified.     This  ftatute  was  made,  as  Lord  Bacon 
on  another  occafion  expreffes  himfelf,  upon  the  fpur  of  the 
tim&t%  on  account  of  the  quarrels  betwem   the  Englith   and 
Scotch  upon  the  firft  union  of  the  two  crowns,  and  in  order 
to  obviat-e  the  inconvenience  arifing  from  the  compaffion  of 
juries,  who  were  apt  to  confider  that  to  be  a  provocation 
for  extenuating  murder  which  was  not   fo  in   law  :  a  provi- 
fion  altogether  unneceflary,  as  the  common  law  had  already 
fully  provided  for  every  cafe  of  aggravation  againfl  which 
this  flatutft  was  principally  levelled.     But  whatever  incon- 
veniences might   have  happened  from   purfuing   the  literal 
construction,  of  the  ftatute,  few,  if  any,  can  en fue  from  the 
LcJ  Moriey'i       interpretation  which  has  been  given  of  it.     For 'it  was  agreed 
j  Hawk  ch.  -,o.  by.  the  judges  in  Lord  Mpfley's  cafe,  that  this  ftatute   was; 
f'o1*  ^r'*;J.8s'  only  de, lavatory  of  the  common   law:  and   Mr.  Juftice  Fof- 
y.  tcr  in.  commenting  upon  it  h'^.s,  in  conformity  with  other 
>    Qgicions,  declared  that  where\er  the  defendant  is  indicled, 

at 
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at  common  law  and  alfo  upon  the  ftatute,  the  queftion  moft   ^Cfe.  V.  § *S. 
worthy  of  confideration  is,  Whether  the  fact  upon  the  evi-  ^"    "* 
dence  be   murder  at  common  laiv  or  not  ?     In  all  caies  of  *• 

doubt,  therefore,  the  construction  upon  the  ftatute  ought  to  See  the  end  of 

e    ,  the  next  feaion: 

be  in  conformity  with  the  benign  principles  or  the  common 

law.  And  all  circumftances  which  at  common  law  will 
ferve  tojuftify,  excufe,  or  alleviate,  in  a  charge  of  murder 
have  always  had  their  due  weight  in  profecutions  grounded 
on  the  ftatute. 

The  words  are,  "  Every  perfon  and   perfons  who  fhall  T  J'f- *• c-  *• 
;  r  continued  by 

;<  itab  or  thruft  any  perfon  or  perfons  that  hath  not  then  3car. 
"  any  weapon  drawn,  or  that  hath  not  then  firft  ftricken  andl 
t(  the  party  which  (hall  fo  ftab  or  thruft,  fo  as  the  perfon  or 
"  perfons  fo  ftabbed  or  thruft  fhall  thereof  die  within  fix 
"'  months  then  next  following,  although  it  cannot  be  proved 
"  that  the  fame  was  done  of  malice  aforethought ;  yet  the 
"  party  fo  offending,  and  being  thereof  convicted  by  verdi&, 
"  confeffion,  or  othcrwife,  according  to  law,  fhall  be  ex- 
"  eluded  from  the  benefit  of  clergy,  and  fuffer  death  as  in, 
'*  cafe  of  wilful  murder."  With  a  provifo,  l<  that  the  a£ 
(hall  not  extend  to  cafes  of  felf-dcfence,  misfortune,  or  in 
any  other  manner  than  as  aforefaid ;  nor  to  any  perfon  who 
fhall  commit  nianflaughter  in  preferving  the  peace,  or  chaf- 
tifmg  or  correcting  his  child  or  fervant." 

1.  The  firft  queftion  to   be  confidered  is,  Who  fhall  be         $  2(> 
intended  by   "  every  perfon  and  perfons  who  fhall  ftab,"  &c.   ^ie  /•*•**  «- 
The  rigour  of  the  ftatute  is  confined  to  the  very  perfon  ftab-  ^dabttt^.  * 
bing  or  thrufting,  and  does  not  extend  to  others  aiding  and   J  Hale»  *68» 
abetting  him.     And  therefore  where  Welch  and  five  others  Fortes. 

wereindiaed   (16  Car.)  on  this  ftatute  for  the  death   of  Aileyn,'4t 

v  ^  '  i  Ha-.vk.  en.  jcj 

Swinnerton  ;  becaufe  it  did  not  appear  upon  the  evidence  (•  7. 
which  of  them  made  the  thruft,  they  being  all  prefent,  they 
could  only  be  convicted  of  manflaughter  at  common  law, 
and   had   their  clergy.     Neither  are  there  any  acceffaries 
within  this  ftatute. 

2.  As  to  what  fhall  be  intended  to  be  a  Jiab  or  thrujl  ir/br*/*$  ,r 
within  the  meaning  of  the  act ;  the  thrufting   with  a  ftatT 

i  Ha.c,  4^0^ 470^ 

or   any  other  blunt  weapon  feems   within   it.     So  fhoot-  Foil,  300*. 
ing  with  fire  arms,  or  fending  an  arrow  out  of  a  bow,  efr  a 
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Ch.  V.  §  29.    ftone  from  a  fijno, .  or  ufing  any  devife  of  that  kind  holden  in 

Statute  of  flab-  .          }  .        .         ,„,  , 

bwg.  the  hand  of  the  party  at  the  injlant  of  difcharging  it.  Though 

•  indeed  Lord  Hale  puts  a  quaere  to  the  cafe  of  a  piftol  or  a 

blow  with  a  fvvord  or  ftaff,  bccaufe  Juflice  Jones  denied  it: 
i  Hawk.  ch.  30.  and  Hawkins  fays  that  killing  a  man  with  a  hammer  or  the 

like  cannot  come  properly  under  the  notion  of  thrufting  or 
Kel.  131.  ftabbing.  But  certainly  where  the  weapon  is  delivered  out 

wi'joTeC^'  efthe  kand^  thetlme  the  ftroke  is  Eiven»  as  5n  Williams's 
Newman's  cafe,  cafe,  where  a  hammer  was  caft  •,  or  as  in  Newman's  cafe, 
Amf.  MS.  Den-  wnere  tne  point  of  a  fword  was  thrown  at  20  yards  diftance  ; 
ton  and  Chappie,  it  has  been  thought  with  ftritt  propriety  not  to  come  under 
MS.  Burner,  58.  the  terms  u  lbntJP  or  «>*." 

I  would  alfo  add,  that  the  ftab  or  thruft  ought  to  be 
made  with  a  weapon  or  inftrument  from  whence  danger  was 
likely  to  enfue. 

A*v  perfon  armsd  3.  ««  Any  perfon  or  perfons  that  hath  not  then  any  wea- 
'tiu'eJ  at 'tbftime  Pon  drawn,"  &c.  has  been  properly  holden  to  extend  to 
taket  t be  cafe  out  any  other  perfon  a£ling  in  concert  upon  the  fame  defign 
Buckner's'cafe,  w'tn  tne  party  killed.  Arui  therefore  in  Buckner's  cafe, 

Sty.  467.  who  was  indi&ed  on  the   ftatute  for  killing  Horwood,  it 

Ante,  1. 20.  ,  ..  ,  °, 

appearing  that  Horwood   and   another    man  had   come   to 

Buckner's  lodgings,  and  that  the  other  man  had  flood  with 
a  fword  undrawn  at  the  door  to  keep  Buckner  from  going 
out  till  they  might  bring  a  bailiff  to  arreft  him  for  a  debt 
due  to  Horwood ;  and  that  upon  fome  altercation  between 
Buckner  and  Horwood,  the  former  had  dabbed  him  with  a 
dagger  which  he  took  out  of  his  pocket ;  a  majority  of  the 
court  held  it  not  within  the  (latute,  the  intent  of  which 
was  to  provide  againft  fudden  killing,  which  that  was  not ; 
there  being  a  previous  trefpafs  and  imprifonment.  And 
they  held  that  if  two  afiault  a  third  perfon,  and  one  of 
them  ftrike  him,  and  he  kill  the  other  who  did  not  ftrike, 
he  is  not  within  the  ftatute,  for  it  is  the  aflault  and  (Inking 
of  both. 
So  if  the  party  4.  h  has  been  doubted  upon  the  words  "  not  having  then 

killed  be  armed  at  ,  ,.       .       ,  ,      „  ,  r  . 

any  time  of  the  a  weapon  drawn,  whether  "  then*  were  to  be  confined  to  the 
affray J>?foretbt  jnftant  the  flab  was  given,  or  whether  it  related  to  the  whole 

mortal  ftrole.  .  '  °  ' 

Hunter'*  cafe,     time  or  the  combat  r   In  Hunters  cafe  the  judges  were 

3L".  a5S-        divided  in  opinion  upon  it.     The  circumftances  were  thefe  : 

upon  mutual  words  of  reproach  between  Hunter  and  De 

Loy 
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Loy  the  former  ftruck  the  latter  with  his  hand  :  thereupon  ch.  v.  §  29. 
De  Loy  attempted  to  draw  his  dagger  at  Hunter,  but  being'  ^'utt  <ffi<*- 
prevented  by  the  company  prefent,  he  threw  a  pot  at  Hun-  _ 

ter  and  miffed  him  :  on  which  Hunter  gave  De  Loy  the 
mortal  wound  with  his  fword.  Thofe  who  were  for  the 
conviction  admitted  the  pot  to  be  a  weapon  drawn  as  long 
as  it  was  in  De  Loy's  hand  ;  but  thought  that  after  he  had 
thrown  it  out  of  his  hand  without  hurt  done,  and  was  after- 
wards ftabbed,  the  cafe  fell  within  the  ftatute.  On  the 

other  hand  it  was  maintained  that  the  word  "  then"  referred 

\ 

to  the  time  of  the  fighting  cr  controverfy  and  not  to  the  imme- 
diate inftant  of  the  wounding.  And  they  thought  it  un« 
reasonable  that  one  having  a  weapon  drawn  at  one  time 
during  the  controverfy,  and  having  done  all  the  mifchief  he 
could  with  it,  fhould  be  within  the  protection  of  the  ftatute 
which  was  made  to  prevent  the  fudden  killing  of  men  with- 
out provocation  or  defence.  And  they  compared  it  to  the 
cafe  of  two  who  are  fighting,  and  one  lets  fall  his  fword, 
or  it  is  beat  out  of  his  hand,  and  he  is  then  killed  ;  which 
cafes  they  conceived  could  not  be  brought  within  the  fta- 
tute. And  it  feems  that  the  latter  opinion  being  more  con- 
formable to  the  principles  of  the  common  law,  in  a  cafe 
where  the  meaning  of  the  ftatute  is  at  leaft  doubtful,  is  moft 
to  be  relied  on  ;  more  efpecially  as  the  prifoner  in  the  above 
cafe  finally  had  his  clergy.  Alfo,  according  to  Hawkins,  iHawk.  ch.3». 

f  *•  . 


the  difcharging  a  piftol,  or  throwing  a  pot  or  other  dangerous  f 


weapon  at  the  party,  feems  within  the  equity  of  the  words 
"  having  a  weapon  drawn."  It  appears  upon  the  whole  that 
if  the  party  killed  be  at  any  one  inftant  of  time  during  the 
controverfy  out  of  the  protection  of  the  ftatute,  between 
which  time  and  the  time  of  receiving  the  mortal  wound  the 
common  law  would  allow  for  the  prifoner's  blood  continuing 
to  be  heated,  the  cafe  will  not  be  governed  by  that  ftatute. 
5.  It  remains  further  to  be  confidered  upon  the  laft  men- 
tioned  words  of  the  ftatute,  what  (hall  be  faid  to  be  "  a  drav"1- 
Weapon  drawn  ?"  as  to  which  an  ordinary  cudgel  or  other  iHaK^o. 
thing  proper  for  defence  or  annoyance  in  the  hand  of  the  JtUv'6V6* 
party  has  been  holden  fufficient  to  take  the  cafe  out  of  the  GodbS  154. 
ftatute. 

This 
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Ch.  v.  §19.         This  muft  equally  govern  the  cafe  of  a  fword  In  the  f cab- 

Statutt  effi*l>-    ford,  and  it  extends  alfo  to  a  candleftick  or  pot ;  but  not  to  a 

1T.._r    fmall  riding  rod  or  cane  fuck  as  could  not  probably  do  harm  \ 

Sty.  468.  ar»d  therefore  what  is  faid  by  Glyn,  CJ.  in  the  cafe  in  Styles, 

3  Lev.  256.        that  a  tobacco  pipe  had  been  adjudged  a  weapon  drawn,  may 

perhaps  admit  of  queftion. 

AWmu  given  at       6.  But  principally  it  is  to  be  confidered,  whether  by  the 

%*%%}&.    words  "  nor  having/r/?  ftricken  the  party"  killing,  be  meant 

takes  the  cafe  out    not  having  given  the  firft  blow  in  the  affray,  or  only,  not  hav- 

ByufitAfc,       *nS  ftruck  before  the  mortal  wound  was  given.    Now  though 

W.  Jones,  340.  the  former  opinion  prevailed  in  Byard's  cafe,  with  the  dif- 

fent  of  only  one  judge  who  adhered  to  the  latter  conftruc- 

tion ;  yet  that  cafe  has  been  confiderably  fhaken  fince,  when 

the  view  and  fpirit  of  this  ftatute  has  been  more  fully  fifted 

Skin.  668.          and  underftood.     And  indeed  Lord  Holt  and  Mr.  Juftice 

Fofter  are  ftrongly  of  opinion,  that  in  the  above  inftance, 

not  only  the  fpirit  but  the  obvious  meaning  of  the  words  was 

4Blac.Com.       perverted.     And  Mr.  Juftice  Blackftone  fays  that  if  the  de- 

i93»4-  ceafed  had  ftruck  at  all  before  the   mortal  wound  given, 

though  the  ftabber  had  given  the  firft   blow,   it  feems  the 

better  opinion  that  the  cafe  is  not  within   the  ftatute ;  and 

i  Hawk.  ch.  30.  Hawkins  is  exprefsly  to  that  effeft.     It  may  alfo  be  worth 

confidering,  whether  the  above-mentioned  words,  "  having 

firftjtfr/V^,"  &c.  mean  any  thing  more  than  having  firft 

a/faulted,  &c.,  and  therefore  whether  the  attempt  to  ftrike, 

being  in  law  an  aflault  and  equivalent  to  an  actual  ftriking, 

is  not  equally  within  the  plain  intent  of  the  aft  as  the  ftroke 

itfelf ;  in  which  cafe  many  of  the  difficulties  which  have 

occurred  upon  the  conftruftion  of  the  words,  "  not  having 

41  then  any  weapon  drawn,"  might  have  met  with  an  eafier 

folution  under  this  part  of  the  aft  •,  though   they  feem  to 

Sty.  468.  ^ave  keen  otherwife  underftood  by  Glyn,  C.  J. 

Exccft'umt.  Laftly,  The  exceptions  introduced  into  this  ftatute  are  to 

be  adverted  to  :  thefe  are  of  felf-defence,  mif-chance,  or  for 

prtferving  the  peace,  or  chaftifmg  the  party's  child  or  fer- 

Foft.  198.          vant.     But  other  cafes  coming  within  the  letter  of  the  aft, 

and  not  covered  by  any  of  thofe  exceptions,  have  very  rightly 

Ante,  f.  20.        been  adjudged  not  to  be  within  the  meaning  of  it.     Such  is 

the  cafe  of  an  adulterer  dabbed  by  the  hufband  in  the  aft  of 

Sty.  469.  adultery  -,  or  where  a  man  kills  a  thief  who  aflaults  his  houfe : 

the 


Of  Homicide  251 

(From  Tranfport  of  PaJJion,  or  Heat  ofBlood}. 

the  one  is  manflaughter,  the  other  juftifiable  homicide.     So 

where  an  officer  pufhed  abruptly  and  violently  into  a  gentle- 

man's  chamber  early  in  the  morning,  in  order  to  arrefl  him, 

not  telling  his  bufinefs,  or   uGng  words  of  arreft  ;  and   the 

gentleman,  not  knowing  that  he  was  an  officer,  under  the 

firft  furprize,   took  down  a  {word  that  hung  in  the  chamber 

and  ftabbed  him  \  this  was  ruled  manflaughter  at  common  Poft.  £46. 

law,  though  the  defendant  was  indicted  on  this  ftatute  :  for 

from  the  officer's  behaviour  the  defendant  might  reafonably 

have  apprehended  that  he  came  to  rob  or  murder  him.    Per- 

haps there  were  circumftances  in  that  cafe  not  mentioned, 

which  might  reafonably  induce   fuch   a  fufpicion,  and  raife 

fuch  a  fear  as  might  fall  in  conftantem  virum.     Uporran  j  Hale,  41.  474. 

outcry  of  thieves  in  the  night,  a  perfon,  who  was  concealed  fW'thucafe 

in  a  clofet  to  efcape  the  observation  of  the  family,   but  no  poft.  £.46. 

thief,  was  in  the  hurry  and  furprize  ftabbed  in  the  dark:  this 

was  confidered  as  an  innocent  miftake,  and  ruled  to  be  ho- 

micide by  mifadventure.     It  will  fuffice  after  thefc  examples 

to   conclude   thefe    obfervations   on   the    flatute    with    rhe  Sty.  467. 

opinion  delivered  by  Glyn  C.  J.  in  Buckner's  cafe,  that  in  ^y5,t.t«i, 

order  to  bring  a  cafe  within  the  meaning  of  the  atl  there  for  he  form  of 

..  ind  ftment  oa 

aught  to  be  malice. 


4.    How  long  the  law  will  allow  for  the  blood  continuing         §  30. 

heated  under  the  circumjlances  -,  and  what  fliall  be  confidertd  as  Duratica  "f 

•j          r  •„    L      •  ,  j  ffo'' 

evidence  oj  its  having  cooled.  Ante,  f.  19. 

In  every  cafe  of  homicide,  how  great  foever  the  provoca-  foft.  296. 
tion  may  h.ive  been,  if  there  be  a  fufficien:  time  for  the  paffion 
to  fubfide  and  for  reafon  to  interpofe,  fuch  homicide  will  be 
murder.     Therefore  in  the  cafe  of  an  adulterer  before  men-  Ante,  f.  10. 
tioned,  if  the  hufband  kill  him  deliberately  and  upon  revenge 
after  the  fa&  and  fufficient  cooling  time,  the  provocation 
will  not  avail  in  alleviation  of  the  guilt.     Poifoning,  being  Ante,f.  iz. 
an  act  of  deliberation,  always  (hews  malice.  *  Hale*  45S* 

With  refpeft  to  what  interval  of  time  (hall  be  allowed  for  Gt*tri  rule*  of 
paffion  to  fubfide,  it  is  much  eafier  to  lay  down  rules  for  '^tt 
determining  what  cafes  are  without  the  limits,  than  how  far  Poft- 
exa&ly  thofe  limits  extend.     It  muft  be  remembered,  that 
m  thefe  cafes  the  immediate  object  of  inquiry  is,  whether 
the  fufpenfipn.  of  reafon  arifing  from  fudden  paffion  conti- 

nued 
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Duration  of 
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Ante,  f.  21, 


Jnftrument  »r 
manner  ttf  death 


Oneby's  cafe, 

poft. 

Kd.  56. 


Ante,  ac  1. 


Ante,  f.  21. 
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nued  from  the  time  of  the  provocation  received  to  the  very 
inftant  of  the  mortal  ftroke  given  :  for  if  from  any  circum- 
ftances  whatever  it  appear  that  the  party  reflected,  delibe- 
rated, or  cooled,  any  time  before  the  fatal  ftroke  given;  or  if 
in  legal  prefumption  there  was  time  or  opportunity  for  cool- 
ing ;  the  killing  will  amount  to  murder;  as  being  attributable 
,  to  malice  and  revenge  rather  than  to  human  frailty.  And  it 
has  been  fhewn  that  fuch  malice  will  be  prefumed,  even 
though  the  act  be  perpetrated  recently  after  the  provocation 
received,  if  the  inftrument  or  manner  of  retaliation  be  greatly 
inadequate  to  the  offence  given,  and  cruel  and  dangerous  in 
its  nature  :  becaufe  the  law  fuppofes  that  a  party  capable  of 
acting  in  fa  outrageous  a  manner,  upon  a  flight  provocation, 
muft  have  entertained  at  leaft  a  general  if  not  a  particular 
malice,  and  have  before  determined  to  inflict  fuch  vengeance 
upon  any  pretence  that  offered. 

I  will  confider  fhortly  forne  other  general  circumftances 
which  amount  to  evidence  of  malice,  in  difproof  of  the  par- 
ty's having  acted  under  the  influence  of  pafiion  only.    Thus, 
if  between  the  provocation  received  and  the  ftroke  given  he 
fall  into  other  difcourfe,  or  diverfions,  and  continue  fo  en- 
gaged a  reafonable  time  for  cooling ;  or  if  he  take  up  and 
purfue  any  other  bufinefs  or  defign,  not  connected  with  the 
immediate  object  of  his  paflion,   nor  fubfervient  thereto,  fo 
that  it  may  be  reafonably  fuppofed  that  his  intention  was 
once  called  off  from  the  fubjedt  of  the  provocation.     Again, 
if  if  appear  that  he  meditated  upon  his  revenge,  or  ufed  any 
trick  or  circumvention  to  effect  it;  for  that  ftiews  deliberation^ 
which  is  inconfiftent  with  the  excufe  of  fudden pnj/ion,  arid  is 
the  ftrongeft  evidence  of  malice.     It  may  be  further  obferved 
in  refpect  to  time,  that  in  proportion  to  the  lapfe  thereof 
between  the  provocation  and  the  ftroke,  lefs  allowance  ought 
to  be  made  for  any  excefs  of  retaliation,  either  in  the  inftru* 
menf,  or  the  manner  of  it.     In  Rowley's  cafe  before  men- 
tioned, if,  after  running  three  quarters  of  a  mile,  he  had 
killed  the  boy  who  beat  his  fon  with  an  hedge-ftake  or  other 
dangerous  weapon,  it  would  undoubtedly,  according  to  Mr, 
Juftice  Fofter,  have  been  murder.     The  mere  length  of  time 
intervening  between  the  injury  and  the  retaliation  aids  very 
much  the  prefumption  of  nulice  in  law  $  for  that  is  in  fome 

cafes 
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cafes  evidence  in  itfelf  of  deliberation.     Therefore,  though    Ch.V.  §30. 

.  r    i  V.       Durariw  tf 

if  upon  a  fudden  quarrel  the  parties  agree  to  fight  upon  the  p.-jp  „, 


fpot ;  or  if  not  having  their  weapons  there,  they  prefently, 
without  any  other  matter  intervening,  fetch  them  and  go  f  Haie 
into  the  field  and  fight;  and  one  fall,  it  will  be  but  man-  Kei.z?.  i  Hawk. 
daughter:  yet  if  they  appoint  to  fight  the  next  day,  or  even  ^s3jr3C"c69 
upon  the  fame  day  at  fuch  an  interval  of  time  as  that  the  4Biac.Com.i9t. 
paflion  might  have  fubfided  ;  or  if,  before  any  blows  pafTed 


or  words  of  anger,  they  agree  to  fight  at  a  more  convenient  Ld-  Morley's 
place,  or  the  fight  otherwife  appear  to  be  upon  deliberation,  4,T|   K.ei.  56. 
and  death  enfue;  it  will  be  murder.  Cromp.av 

i  Sid.  2-7- 

Major  Oneby  was  indicted  for  the  murder  of  Mr.  Gower;  Major  Or.eby's 
and  a  fpecial  verdift  was  found,  dating,  that  the  prifoner  ^Q^',/ 
being  in  company  with  the  deceafed  and  three  other  perfons  aStra.  766.  and 
at  a  tavern  in   a  friendly  manner,  after  fome  time  began  2 
playing  at  Hazard  ;    when  Rich,  one  of  the  company,  afked 
if  any  one  would  fet  him  three  half  crowns;  whereupon  the 
deceafed  in  a  jocular  manner  laid  down  three  halfpence, 
telling  Rich  he  had  fet  him  three  pieces  ;  and   the  prifoner 
at  the  fame  time  fet  Rich  three  half  crowns,  and  loft  them 
to  him.     Immediately  after  which  the  prifoner  in  an  angry 
manner  turned  about  to  the  deceafed,  and  faid,  it  was  an  im- 
pertinent thing  to  fet  halfpence,   and  that  he  was  an  impertinent 
puppy  for  fo  doing;  to  which  the  deceafed  anfwered,  whoever 
called  himfo  ivas  a  rafcal.     Thereupon  the  prifoner  took  up 
a  bottle,  and   with  great  force  threw  it  at  the   deceafed's 
head,  but  did  not  hit  him,  the  bottle  only  brufliing  fome  of 
the  powder  out  of  his  hair.     The  deceafed  in  return  imme- 
diately toffed  a  candleftick  or  bottle  at  the  prifoner,  whicix 
miffed  him  ;  upon  which  they  both  rofe   up  to  fetch  their 
fwords  which  then  hung  up  in  the  room,  and  the  deceafed 
drew  his  fworJ  ;  but  the  prifoner  was  prevented  from  draw- 
ing his  by   the   company :  the  deceafed   thereupon    threw 
away  his  fword  ;  and  the  company  interpofing,  they  fat  down 
again  for   the  fpace  of  an  hour.     At  the  expiration  of  that 
time  the  deceafed  fai'd  to  the  prifoner,  we  havs  had  hot  words, 
but  you  were  the  aggrefir ;  but   I  think   we  may  pafs  it  over; 
and  at  the  fame  time  offered  his  hand  to  the  prifoner,  who 
made  anfwer,  No,  damn  ycu,   I  will  have  \ottr  blood.     After 
which  the  reckoning  being  paid,  all  the  company  except  the 

prifoner 
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Ch.  v.  §  3o.    prifoner  went  out  of  the  room  to  go  home  ;  and  he  called 
fefa»"n  to  ^e  deceafed,  faying,  Young  man  come  backt  1.  have fomething 

1  to  fay  to  you :  whereupon  the  deceafed   returned   into   the 

room,  and  immediately  the  door  was  clofed,  and  the  reft  of 
the  company  excluded  ;  but  they  heard  a  claming  of  fwords, 
and  the  prifoner  gave  the  deceafcd  the   mortal   wound.     It 
was  alfo  found,  that  at  the  breaking  up  of  the  company  the 
prifoner  had  his  great  coat  thrown  over  his  moulders,  and 
that  he  received  three  llight  wounds  in  the  fight  ;  and  that 
the  deceafed  being  afked  upon  his  death-bed  whether  he  re- 
ceived his  wound  in  a  manner  among  fwordmen  called  fair, 
anfwered,  I  think  I  did.     It  was  further  found  that  from  the 
throwing  of  the  bottle  there  ivas  no  reconciliation  between  the 
prifoner  and  the  deceafed.     Upon  thefe   facts  all  the  Judges 
were  of  opinion  that  the  prifoner  was  guilty  of  murder  ;  he 
having  acted  upon  malice  and  deliberation,  and  not  from 
fudden  pafiion.     It  muft,  I  think,  be  taken   upon  the  fads 
found  in  the  verdict,  and  the  argument  of  the  Chief  Juftice, 
that  after  the  door  had  been  (hut  the  parties  were  upon  an 
equal  footing  in  point  of  preparation  before  the  fight  began 
in  which  the  mortal  wound  was  given.    The  main  point  then 
on  which  the  judgment  turned,  and  fo  declared  to  be,  was 
the  evidence  of  exprefs  malice,  after  the  interpofition  of  the 
company,  and  the  parties  had  all  fat  down  again  for  an  hour. 
Under  thofe  circumftances  the  Court  were  of  opinion  that 
the  prifoner  had  had  reafonable  lime  for  cooling  :  after  which, 
upon  an  offer  of  reconciliation  from  the  deceafed,  he  had 
made  ufe  of  that  bitter  and  deliberate  exprefiion,   that  he 
•would  have  his  blood.     And  again,  the  prifoner  remaining  in 
the  room  after  the  reft  of  the  company  retired,  and  calling 
back  the  deceafed  by  the  contemptuous  appellation  of  young 
many  on  pretence  of  having  fomething  to  fay  to  him,  alto- 
gether (hewed  fuch  ftrong  proof  of  deliberation  and  coolnefs 
as  precluded  the  prefumption  of  pafiion  having  continued 
down  to  the  time  of  the  mortal  flroke.     Though  even  that 
would  not  have  availed  the  prifoner  under  thefe   circum- 
ftances ;  for  k  muft  have  been  implied,  according  to  Maw- 
Ante      24.       8"dge's  cafe,  that  he  acted  upon  malice;  having  in  the  fi'ft 
P^ft.'f.  47.         inftance,  before  any  provocation  received,  and  without  warn- 

3  >"g 
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ing  or  giving  time  for  preparation  on  the  part  of  Mr.  Gower,    Ch-  y«  \ i  jo. 
made  a  deadly  a  (fault  upon  him.  fajji.n. 

In  like  manner  any  circumftance  which  (hews  deliberation  i  Hawk.  eh.  31. 
or  reflection    rebuts  the   prefumption  of  paffion.      As  in  Brom  wick's  cafe, 
Bromwick's  cafe,   who  w..    indicted  for  aiding  and  abetting  i  Lev.  180. 
Lord  Morley  in  the  murder  of  Haftings :  it  appearing  that  *sc.T*?4zi. 
when  the  quarrel  happened  at  a  tavern,  Lord  Morley  objected 
to  fighting  at  that  time  on  account  of  the  difadvantage  he 
(hould  have  by  reafon  of  the  height  of  his   (hoes ;  and  pre- 
fently  afterwards  they  went    into   the  field   and   fought : 
this  was  relied  on,  as  (hewing  that  he  did  not  fight  in  the  J^'iLd.  Ray, 
firft  paffion. 

III.  Homicide  in  the  Profecution  of  feme  Act  or 
Purpofe  criminal  or  unlawful  in  itfelf\  •where" 
in  Death  enfues  collaterally  to  or  befide  the 
principal  Intent. 

I  fay,  collaterally  to  or  befide  the  principal  intent,  in  order  to         $31- 
diftinguifli  this  kind  of  homicide  from  that  before  treated  of 
under  the  general  head  of  malice  aforethought,  where  the 
immediate  and  leading  purpofe  of  the  mind  was  deftruction 
to  another. 

And  firft  it  is  principally  to  be  obferved,  that  if  the  act  on  Death  enfuing 
which  death  enfue  be  malum  in  fe,  it  will  be  murder  or  man-  tMat"alb  f1  M 

an  act  ma  turn 

flaughter  according  to  the  circumftances  :  if  done  in  profe-  »'*  /<• 
cution  of  a  felonious  intent,  however  the  death  enfued  againft  c         5  ,'  9*r 

Piummer  s  cafe, 

or  befide  the  intent  of  the  party,  it  will  be  murder  :   but  if  i  Hale,  475. 
the  intent  went  no  further  than  to  commit  a  bare  trefpafs,  t  ^    5  ' 

fxei.  i  iy. 

it  will  be  manflaughter.     As  where  A.  (hoots  at  the  poultry  Sum.  56. 
of  B.,  and  by  accident  kills  a  man  :  if  his  intent  were  to  (leal  ,  H»wk.'ch.  2o« 
the  poultry,  which  muft  be  collected  from  circumftances,  it  f-n-ch^i.t^i. 
will  be  murder,  by  reafon  of  that  felonious  intent:  but  if  it 
were  done  wantonly  and  without  that  intent,  it  will  be  barely 
manflaujhter.     A.  whips   an  horfe  on  which  B.  is  riding;  iHawk.ch.  29. 
whereupon  the  horfe  fprings  out  and  runs  over  a  child  and 
kills   it ;    this   is   manflaughter   in    A.,   but   mifadventure 
in  B. 

By 
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Ch.  v.  §  31.         By  the  ftatute  21  Ed.  i.  de  malefa&oribus  in  parcis.  "  if 

from  an  aft  ma- 

luminft.  a  foreiter,  parker,  or  warrener,  find  any  trefpaffers  wan- 

"•  '  •    dering  within  his  liberty,  intending  to  do  damage  therein, 

*^,,    *'*•.*'    who  will  not  yield  after  hue  and  cry  made  to   Hand  unto 

i  Hale,  491.  .... 

PiJefoA.  f.  70.    the  peace,  but  do  continue  their  malice,  and  difobeying  the 
king's  peace,  do  flee  or  defend  themfelves  with  force  and 
arms  ;  if  fuch  parker,  &c.  or  their  afftftants,  kill  fuch  of- 
fenders in  arrefting  or  taking  them,  they  fhall  not  be  troubled 
for  the  fame,  nor  fuffer  any  punifhment."     But  they  cannot 
iMS.Sum.  145.  kill  perfons  who  come  to  take  only  decayed  wood.     And  if 
Pahii.^'e3.7'4     fuca  offenders  as  are  mentioned  in  the  ftatute  kill  the  keeper, 
i  Roll,  Rep.  1  20.  &c.  it  will  be   murder  in  all;  although  it  appear  that  the 
keeper  ordering  them  to  ftand  affaulted  them  firft,  and  that 
they  fled  and   did  not  turn  till  one  of  the  keeper's  men  had 
3&4\v.  &M.  fired   and  hurt  one  of  their  companions.     By  flat.  3  &  4 
c.  10.  .  5.         -y^  £  ^  owhers  of  deer  in  any  inclofed  land,  or  any  per- 
fons under  them,  may  refiffc  offenders  in  like  manner  as  in 
4&sW.  &  M.  ancient  parks.     And   by   fiat.   4&   5  W.   &  M.  lords   of 
c.  23.  1.4.          manors,  or  any  others  authorized  by  them  as  game  keepers, 
may  refill  offenders  in  the   night  within  their   refpeclive 
manors  or  royalties,  in  the   fame  manner  and  with   equil 
indemnity  as  if  the  fa£t  had  been  committed  hi  any  ancient 
chafe,  &c. 
R.  v.  Annefley         Upon  the  trial  of  Mr.  Annefley  and  Redding  in   1742 


«st.  Tn'jfo,  fome  doubt  was  intimated,  whether  an  affiftant  to  a  legal 
33°-  game  keeper  could  juftify  feizing  a  fifhing  net  under  the 

Mat.  4  &  5  W.  £  M.  c.  23.  f.  5.,  and  whether  the  autho- 
rity were  not  perfonal.  But  without  confidering  that  quef- 
tion,  it  is  fu  {Relent  to  obferve  that  that  cafe  did  not  turn 
upon  the  claufe  in  the  act  above  recited,  which  has  exprefs 
reference  to  the  powers  given  by  the  flat.  21  Ed.  i.;  and 
that  ftatute  extends  in  terms  to  affiftants. 

$32.  He  who  voluntarily,  knowingly,  and  unlawfully  intends 

With  intent  of  hurt  to  j-j^g  perfon  of  another,  though  he  intend  not  death, 
i  H»k,  i9*4/*  yet  if  death  enfue,  is  guilty  of  murder  or  manflaughter 
i  MS.  Sum.  according  to  the  circumftances.  As,  if  A.  intending  to 

Foft.  259.  _  . 

MS.  Burnet,47-  beat  B.  happen  to  kill  mm,  if  done  from  preconceived 
chV^To*'  malice,  or  in  cool  blood  upon  revenge,  it  will  be  no  alle- 
ch.  31.  f.  38.  viation 
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viation  that  he  did  not  intend  all  the  mifchief  that  followed:  j^^'J^' 

if  without  fuch  motives,  but  upon  an  unlawful  occafion,  as  beduy 

in  public  prize  fighting,  it  will  be  manflaughter.     So,  if  a  -* 

large  (lone  be  thrown  atone  with  a  deliberate  intent  to  hurt, 

though  not  to  kill   him,  and  by  accident  it  kill  him  or  any 

other ;  this  is  murder.     But  the  nature  of  the  inftrument,  Kel.  127. 

and   the   manner    of    ufmg   it,    as    calculated  to   produce 

great  bodily  harm  or  not,  will  vary  the  offence  in  all  fuch 

cafes.     And  the  like  rule  holds   where  the  inftrument  is 

levelled   indifcriminately  at  any  perfon  on  whom  it  may 

happen  to  light. 

So  if  one  be  doing  an  unlawful  acV,  though  not  intending  ffltimt  l*tci! -.f 
bodily  harm  to  any  perfon  ;  as  throwing  a  ftone  at  another's  *"£Sj**m' 
horfe  ;  if  it  hit  a  perfon  and  kill  him,  it   is  manflaughter. 
Yet  in  fuch  cafes  it  feems  that  the  guilt  would  rather  depend 
on  one  or  other  of  thefe  circumftances,  either  that  the  a£l 
might  probably  breed  danger,  or  that  it  was  done  with  a 
mifchievous  intent. 

The  above  rule  governs   all  cafes  where  divers  perfons         §33» 
refolve  generally  to  refift  all  oppofcrs  in   the  commiffion  of  Cerftdtracy  n  it 

i_  ,        r     ,  ,  .....  ttnlaiuful  jJ?j. 

any  breach  or  tne  peace,  and  to  execute  it  with  violence,  or  I  Hale,  53.442. 
in  fuch  a  manner  as  naturally  tends   to  raife  tumults  and  -^5-  iHawk. 
affrays;    as    by  committing  a  violent  dilTeifin  with  great  ch.  31.  f. 46. 
numbers,  or  going  to  beat  a  man,  or  rob  a  park,  or  ftand-  4l1*|j'(^"'j 
ing  in  oppofition  to  the  fheriff's   pofTe.     For  they  muft  at  MS.  Bumst,  4.7. 
their  peril  abide  the  event  of  their  actions  who  wilfully  en-  *  dtirfiA*^" 
gage  in  fuch  bold  difturbances  of  the  public  peace.     In  fuch  cefcry. 
cafes  the  law  adopts  the  preemption  of  facl  that  they  came 
with  intent  to  oppofe  all  who   fhould  hinder  them  in  their 
defign. 

And  in  all  fuch  inftances,  whether  the  breach  of  the  i  Hawk  ch.  *2, 
peace  were  fudden  or  premeditated,  not  only  officers  but  ['  Jg'  ^3^,e 
even  private   perfons   may   interfere  to  fupprefs   the   riot,  R'°t  Ad*, 
giving  notice  of  fuch  their  intention;  and  much  more  may 
they  defend  themfelves :  and  if  in  fo  doing  they  kill  any  of 
the   rioters,  if  they  could  not  otherwife  accomplifh  their 
purpofe,  it  will  be  juftifiable.     And  the  killing  of  any  per- 
fon fo  interfering  by  any  of  the  rioters  would  be  murder 
in  all  who  took  part  in  the  fatt  or  abetted  thereto. 

S  Several 
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fycotftitrtj'        Several  perfons  were  engaged  in  a  fmuggling  tranfacYion  ; 
.„  'and  upon  an  attempt  to   oppofe  their  dtfign  by   the   king's 

Komi  He  in  fro-  oljicers,  one  of  the  imuggK-rs  fired   a  gun,  and  killed  one 
*  '    of  llis  accomplices.     It  was  agreed  by  the  Court,  that  if  the 
mer's  cafe,  gun  were  difcharg,'d  at  the  king's  officers  in   profecution  of 
jMod.9^.       tne  01"ig'nal  defign,  which  was  a  faft   to  be   found   by  the 
a  Haie,  443.        jury}  it  wou]cl  be  murder  in  them  all.  although  one   of  the 

Seen..  Principal 

accomplices  happened  to  be  killed.     But  if  done  intention- 


ally and  with  deliberation  ogainft  the  accomplice  from  anger 

or  fome  precedent  malice   in   the   party  firing,  it  would  be 

murder   in   him    only.     In   order,  therefore,  to  affe£t   the 

i  HaV,  443.       particular  cafe  by  the  general  ptrrpofe  in   view  at  "the   time 

Kei.  111,113,    tke   death  happened,  the   killing  mud  be  in   purfuance  of 

fucli  unlawful  purpofe  and  not  collateral  to  it. 

Hovic'ufehre-  So  where  the  prifoners  were  hired  by  a  tenant  to  carry 
fi**1ffion  away  Ilis  g°ods  to  prevent  a  diftrefs,  and  went  armed  with 
and  others,  o.  B.  bludgeons  and  other  offenfive  weapons;  and  the  landlord 
Chippie  T.  affifted  by  others  attempted  to  prevent  it  j  and  in  the  vio- 
3  MS  Sum  186.  Jence  of  the  affray,  after  the  conftable  had  in  vain'attempted 

Fide  Leach,  6.  ,  .  r        r      ,  -     , 

S.  c.  to  difperie  them,  a  boy  (landing  at  his  fathers  door,  who 

r.dt<cA  Principal  took  no  part  therein,  was  killed   by  one  of  the  company 

dry'     unknown  ;  Holt  C.  J.  and  Pollexfen  C.  J.  held  it  murder  in 

all  the  party,  by  reafon  that  the  prifoners  came  armed  with 

offenfive    weapons,  and    in   a   riotous   way,  and   that  they 

perfifted  in  the  affray  after  the  conftable  had  interfered  to 

put  a  flop  to  it.     13u;  the  majority  of  the  judges  held,  that 

as  the  boy  was  unconcerned  in  the   affray,  the  killing  of 

him  could  not  be   imputed  to  the  reft,  who  were   merely 

Vide  8  Mod.        engaged  in  the  general  affray.     That  he  could  not  be  deemed 

164.  fci»Mo&  an  oppofcr  of  the  party,  fo  as  to  make   him  an   object  of 

this  contention  j  and  that  they  could  no  more   be  faid  to 

have  abetted  the  killing  of  him  than  if  one  of  the  company 

had  killed  a  perfon  looking  out  of  a  window. 

The  reafoning  of  the  majority  in  the  above  cafe  feems  to 
have  proceeded  upon  the  defect  of  any  evidence  to  fhew, 
that  the  ftroke  by  which  the  boy  was  killed  was  cither 
levelled  at  any  of  the  oppofmg  party  but  had  hit  him  hy 
miilake,  or  was  levelled  at  him  upon  the  fuppofition  that 
he  was  one  of  the  opponents;  for  otherwife  it  feems  that 
in  cither  of  thofe  caLs  the  fame  guilt  would  have  attached 

upon 
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upon  all  who  were  concerned  in  the  fame  defign  with  the  ^h/5BJ^;J^T 

ftriker  as  upon  the  ftriker  hirrfelf.     For  if  the  act  or  defign  _ 

be  unlawful  and  premeditated,  and  death  happen  from  any 

thing  done  in  the  profecution  of  it,  it   is  clearly  murder  in 

all  who  take  part  in  the  fame  tranfaction.     In   the  above  z  MS. Sum  1874 

cafe  the  two  Chief  Juftices  were   of  opinion,  in  which  the 

others  iliJ  not  differ  from  them,  that  though  the  moving  of 

the  goods  might  be  lawful,  yet  the  continuing  of  the  party 

together  afcer  the  con  (table   had   ordered   them  to   difperfe 

was  unlawful:  and    b^fides,  that  the  great  numbers  who 

were  thus  afiembled,  and  the   unufual    weapons   they  were 

armed  with,  did  alfo  make  the  afTcmbly  unlawful.     Perhaps 

the  more  correcl  method  would  have  been  for  the  jury  to 

have  found  the  fact  one  way  or  other,  whether  the   itroke 

\vhich  killed  the  boy  were  or   were  not  aimed  at  any  of  the 

afluihnts,  or  levelled  at  him  miftaking  him  to  be  fuch. 

But  in  order   to  make  the  killing,  by  any,  murder  in  all         §34- 
of  thofe   who   are   confederated  together  for  an   unlawful  r*  aZ'ct  ':l ''** 

tcr.f  d  rjtti  the 

purpofe,  merely  on  account  of  the  unlawful  act  done  or  in   id!  >-g  iy-.r.emujl 
contemplation,  it  mult  happen  during  the  actual  ftrife  or  g^ull  L'-'e  or 
endeavour,  or  at  lead  within  fuch  a  reafonable  time  after-  abetment  <f  dl. 
wards  as  may  leave   it  probable  that  no   frefh  provocation 
intervened. 

A.  with  30  others  entered  with  force  into  B.'s  houfe  and  Cafe  of  Draytoa 
ejected  him  and  his  family.     On  the  night  of  the  third  day  4^0.  444,  I** 
after,  B.  and  2c  others  came  with  weapons  with  an   intent  CromPr  l8- 
to  re-enter,  and  one  of  them  caft  fire  into  a  thatched  houfe"  i^wk.  ch.  31, 
adjoining  to  the   manfion ;  whereupon   one  of  A.'s  party  f>4-7- 
fired  a  gun  and  killed  one  of  B.'s  party,  the  reft  of  whom 
retired,  and  A.'s  party   continued  in  pofleffion  feveral  d:*ys 
after.     This  was  ruled  manflaughter  in  A.  and  his  company, 
becaufe  their  entry  and  force  was  illegal;  but  not  murder, 
becaufe  there  was  a   fudden  provocation.     It  appears  from   i  Kale,  444.- 
one  paflage  in  Hale  that  A.'s  entry  was  upon   a   claim  of 
title,  and  not  as  an  avowed  wrongdoer:  for  otherwife   it 
can  hardly  be  conceived  how  his  tortious  defence  of  that, 
which  he  had  violently  ufurped  fo  recently  before  from  the 
acknowledged  owner,  could  in  any  fort  extenuate  the  homi- 
cide committed  in  confequence  of  it.     B.  had  an  undoubted 
right  to  refift  at  all  hazards  the  attempt  of  A.   to  turn  him 

S  2  out 
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Ch.  v  §  34.    out  of  jjjs  manfion ;  and  while  the  ufurpation  was  vet  recent 

/>y  confederacy*. 

...  had  a  right  to  endeavour  to  reinftate  himfelf  in  the  pofleflion 

which  he  had  juft  loft.  It  feems  to  have  been  fo  much  a 
continuation  of  the  fame  tranfadtion,  that  if  B.  had  regained 
his  pofleflion  he  could  not  have  been  indicled  for  a  forcible 
entry ;  and  though  poflibly  it  might  be  doubtful  whether 
he  would  have  been  justified  in  killing  any  of  A.'s  party  in 
the  attempt  after  having  once  loft  the  pofTcflion  for  near 
three  days;  yet  undoubtedly  fo  recent  and  grievous  a  pro- 
vocation would  have  reduced  the  offence  to  manflaugbter  at 
leaft.  But  if  A.  were  a  mere  wrong  doer,  there  does  not 
feem  to  be  a  like  adequate  provocation  to  extenuate  the  fa£l 
committed  by  him  in  defence  of  his  own  avowed  tortious 
aft.  So  recent  an  ufurpation,  and  never  acquiefced  in, 
could  not  give  him  even  a  colour  of  title  to  the  pofleflion 
againft  the  owner. 

This  part  of  the  fubjeft  however,  as  it  affecls  one  perfon 
for  the  a£t  of  another,  is  fo  intimately  blended  with  the 
do£trine  of  Principal  and  Acceflary,  that  to  avoid  repetition 
I  refer  the  further  confideration  of  it  to  that  title. 

§  35.  The  other  general  rule  is,  that  if  an   a£l  not  unlawful 

Death  onaa  ma.  Jtfelf,  as   fhooting  at  game,  be  prohibited  to  be  done  unlefs 

lum  prohlbitum.  .        .     -     .       .  r         ,  r 

Fofi.  259.  by  perfons  of  a  certain  defcnption,  the  cafe  of  a  perlon  not 

i  Hale,  475.       coming  under  that  defcription  offending  againft  fuch  ftatute, 

and  in  fo  doing  unfortunately  killing  another,  will  fall  under 

the  fame  rule  as  that  of  a  qualified  man,  and  mult  equally 

be  attributed  to  mifadventure. 

IV.  Homicide  from  Impropriety ',  Negligence^ 
or  Accident^  in  the  Profecntion  of  an  Aft 
lawful  in  itfelf,  or  intended  by  10 ay  of 
Sport  or  Recreation. 

.    C  i.  The  boundaries  between  impropriety,  negligence,   and 

General  frindple.  mere  accident,  are  often  fcarcely  perceptible  ;  but  as  the 
difference  between  them  leads  to  different  conclufions  as  to 
FoT:  -  8.  the  degree  of  on"ence>  *  fliall  chiefiy  confine  myfelf  under 

i  Hale,  39.444.  this  head  to  point  out  the  diftin&ion  ;  premifing  as  a  leading 
principle,  that  where  a  man,  doing  a  lawful  afi  without  inten- 
tion 
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(From  li)^  ;J*'«^»  °r  Accident  in  lawful  A3lt  or 

at  Sports}. 

tlcn  ofbodik  harm  to  any  perfen,  and  itfing  proper  caution  to  pre-     Ch.  V.  §  36. 

l_          «•     t      rt.    General  Principle  . 

danger,  unfortunately  happens  to  kill  another,  luch  act 


amounts  only  to  homicide  by  mifadventure.     The  act  mud  Ame,  i.  31,  3*. 

be  lawful  ;  for  if  it  be  unlawful,  the  cafe  will  be  either  mur- 

der or  manflaughter,  as  was  (hewn  under  the  lafl  head.     It 

muft  not  be  done  with  intention  of  great  bodily  harm;  for 

then  the  legality  of  the  act,  confi  lered  abftractedly,   would 

be  no  more  than  a  mere  cloak  or  pretence,  and  confequently 

would   avail   nothing.      The  acl   muft   alfo  be  done  in  a 

proper  manner,  and  with  due  caution  to  prevent  danger.        Infra- 

Thus  parents,  mailers,  and  other  perfons  having  authority         §  37. 
in  foro  domeftico,  may  give  reafonable  correction  to  thofe  ^,!"'.'tt  '"  ^'* 
under  their  care  ;   and  if  death  enfue  from  fuch  correction,  Fod.  **,.. 
it  will  be  no  more  than  accidental  death.     But  if  the  cor-     u'u  *'?'* 

I  Male,  454- 

reclion  exceed  the  bounds  of  due  moderation,  either  in  the  45"-4?3»-' 

me  ufu  re  of  it,  or  in  the  inilrument   made  ufe  of  for  that  *  _"* 

purpofe,  it  will  be  cither  murder  or  manflaughter  according 

to  the  circumftances.     If  done  with  a  cudgel,  or  other  thing 

not  likely  to  kill,  though  improper  for  the  puipofe  of  cor- 

rection, it  will  be  maoflaugfatcr  :  it  with  a  dangerous  weapon 

likely  to  kill  or  maim,   as  a  peftle  or  great  ftaff,  it  will  be 

murder:  due  regard  bring  lud  in  both  instances  to  the  age 

and  flrength  of  the  party.      Grey,  a"  blarkfmith,   ftruck  his  Orey's  cafe, 

fervant  with  a  bar  of  iron  by  way  of  correction  for  improper        '    4>  s" 

behaviour,  by  which  he  ^vas  killed  ;  held   murder.     A  wo- 

man kicked  and  (lamped  on  the  belly  of  her  child  ;  and  ruled 

the  fame. 

"Yet  though  the  correction  exceed  the  bounds  of  modera- 
tion, the  Court  will  pay  a  tender  regard  to  the  nature  of  the 
provocation,  where  the  act  is  manifeftly  accompanied  with  a 
good  intent,  and  the  inftrument  not  fuch  as  muft  in  all  pro- 
bability occafion  death;  though  the  party  were  hurried  to 
great  excefs.  As  was  the  cafe  of  a  father,  whofe  fon  had  WorceSer  So. 
frequently  been  guilty  of  ftealing,  complaints  of  which  had 
come  to  the  father,  who  had  often  corrected  him.  At 
length  the  fon  being  charged  with  another  theft,  and  refo- 
lutely  denying  it,  though  proved  againft  him,  the  father  in 
a  paffion  beat  his  fon  with  a  rope  by  way  of  chaftifement  for 
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frr'JbAjlro   the  offence  fo  much»  tb;it  he  died-     The  father  expreflcd 

dyatflM.         °   the  utmoft  horror,  and  was  in  thegreateft  affliftion  for  what 

1  he  had  done>  intending  only  to  have  punifhed  him  with  fuch 

feverity  as  to  have  cured  him  of  his  wickednefs.    The  learned 

Judge  who  tried  the  father  confulted  his  colleague  in  office 

and  the  principal  counfel  on  the  circuit,  who  all  concurred 

in  opinion  that  it  was  only  manflaughter :  and  fo  it  was 

ruled. 

I 

• 

§38.  Accidents  frequently  occur  amongft    perfons   following 

Occidents  in  com-    *!,    •       i         ri  -  r         •    ti      /•      i 

men  oration,.  their  fewful  occupations,  efpecially  fuch  from  whence  dan- 
ger may  probably  arife.  If  they  faw  the  danger,  and  yet 
perfifted  without  fufficient  warning,  it  will  be  murder.  If 
the  aft  were  fuch  as  was  likely  to  breed  danger,  and  they 
negleded  the  ordinary  cautions,  it  will  be  manflaughter  at 
lead,  on  account  of  fuch  negligence  ;  making  due  allowance 
for  the  nature  of  the  occupation,  and  the  probability  of  the 
danger;  which  if  very  remote,  and  in  the  particular  inftance 
not  reafonably  to  be  expected,  may  reduce  the  a£l  to  mifad- 
venture.  The  criterion  in  fuch  cafes  is  to  examine  whether 
common  focial  duty  would,  under  the  circumftances,  have 
fuggefted  a  more  circumfpeft  conduct. 

W'.ritwtn  tiro-w-       For  inftance,  in  the  cafe  of  workmen  throwing  Hones  and 
Fofhats^'.i        rubbifh  from  an  houfe  in  the  ordinary  courfe  of  their  bud* 
j  H§le,47j,  5.    nefs,  by  which  a  perfon  underneath  happens  to  be  killed:  if 
f  4.3*4 Viac,29    ^iey    deliberately  faw   the  danger,    or   betrayed    any  con- 
Co|n-  IT-          fciuufnffs  of  it,  from  whence   a  general  malignity  of  heart 
127.    e  p.  e,      m{ght  be  inferred,  and  yet  gave  no  warning,  it  will  be  mur- 
der, on  account  of  the  grofs  impropriety  of  the  acl.     If  they 
d;d  not  look  out,  or  net  till  it  was  too  late,  and  there  was 
even  a  fmall  probability  of  perfons  pafling  by,   it   will   be 
manflaughter.     But  if  it  had  been  in  a  retired  place  where 
there  was  no  probability  of  perfons  pafling  by,  and  none  had 
been  fcen  about  the  fpot  before,  it  feems  to  be  no  more  than    . 
accidental   death.     For  though  the  act  itfelf  might  breed 
danger,  yet  the  degree   of  caution  requisite  being  only  ir» 
proportion  to  the  apparent  neceflity  of  it,  and  there  being  no 
apparent  call  for  it  in  the  inftance  put,  the  rule  applies,  de 
j7uitVc*<e;O.T}.  non  exiilentibus  et  not  apparentibus  eadem  eft  ratio.     So  if 

1664,  Kel.^o. 

any 
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any  perfon  had  been  before  feen  on  the  fpot,  but  due  warn-  Ch.  V.  §  38. 
ing  were  given,  it  will  be  only  mifadventure.  On  the  other  „,„  ^.ufal;yns. 
hand,  in  London  and  other  populous  towns,  at  a  time  of  * 

day  when  the  ftreets  are  ufually  thronged,  it  would  be  man-  F°3-  26;. 
flaughter,  notwttbftanding    the    ordinary    caution    ufed   on   ^awk.  ch  29.- 
other  occafions  of  giving  warning ;  for  in  the  hurry  and  f  ^  ^^  ^  ^  , 
noife  of  a  crouded  ftreet  few  people  hear  the  warning  or  j MS. Sum.  134.  i 
fufficiently  attend  to  it,  however  loud. 

Again,   a  perfon  driving  a  carriage  happens    to  kill  an-  In  driving  car-  I 
other  :  if  he  faw  or  had  timely  notice  of  the  mifchief  likely  '"H"*,^. 
to  enfue,  and  yet  wilfully  drove  on,  it  will  be  murd  r;  for  Foil.  26^.  ant«,, 
the   prefumption  of  malice  arifes  from  the  doing  of  a  dan- 
gerous act  intentionally:  there  is  the  heart  regnrdlefs  of 
focial  duty.     If  he  might  have  feen  the  danger,  but  did  not 
look  before  him,  it  will  be  manflaughter,  for  w.mt  of  due 
circumfpection.     But  if  the  accident  happened  in   fuch  a 
manner  that  no  want  of  due  care  could  be  imputed  to  the 

driver,  it  will  be  accidental  death,  and  he  will  be  excufed.     J^ 

'  * 
A.  was  driving  a  cart  with  four  horfes  in  the  highway  at  <?•  B-  *«•  be- 

-  fore  Mich.  T. 

Whitechapel ;  and  he  being  m  the  cart,  and  the  hoMcs  upon   ,704)  MS.  Tra- 
a  trot,  they  threw  down  a  woman  who  was  going  the  fame  cy>  32> 
way  with  a  burthen  upon  her  head,   and  killed  her.     Holt 
C.  J.,  Tracy  J.,  Baron  Bury,  and  the  Recorder  Level,  held 
this  to  be  only  mifadventure.     But,  by  Lord  Holt,  if  it  had 
been   in   a  ftreet  where  people  ufually  pafs,  this   had  been 
manfhughter  ;  but   it  was  clearly  agreed  that  it  could  net 
be  murder. 

It  mud  be  uk-rn  for  granted  from  this  note  of  the  cafe, 

that  the  accident  happened  in  an  highway  where  pe:ple  did 

not  tifnally  pafs ;  fjr  otherwife  the  circumftance  of  the  driver's 

being  in  his  cart,  and  going  fo  much  fafter  than  is  ufual  for 

"carriages  of  that  conilrutlion,  favoured  much  of  negligence 

and  impropriety:  for  it  was  extremely  diScult,  if  not  im- 

pom/ic,  to  flop  the  courfe  of  the  horfes  fuddenly  in  order  to 

avoid  any^penbn  who  could  not  get  out  of  the  way  in  time. 

And  indeed  fuch  conduct  in  a  driver  of  fucli  heavy  carriages 

•"might  under   moil  circumltancv-s  be  thought  to  betoken  a 

'want  ot  due  care,  if  any  though  but  few  perfons  might  pro- 

bibry  pafs  by  the  fame  road.     The  greateit  poffible  care  is  Pel.  r^0. 

S  4  not 
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^ccid'.nts  in  com 
tnon  occupations. 


'  Hfale,  39. 
i  Hawk,  ch.  29 


2.031. 


Ch.v.  §38.  not  to  be  expefted,  nor  is  it  required;  but  whoever  fecks 
to  excufe  himfelf,  for  having  unfortunately  occafioned  by 
any  aft  of  his  own  the  death  of  another,  ought  at  leaft  to 
fhew  that  he  took  that  care  to  avoid  it  which  perfons  in 
fimilar  fituations  are  moft  accuftomed  to  do.  Upon  this 
fuppofition  the  death  is  to  be  referred  to  mifadventure, 
which  was  occafioned  by  the  head  of  a  workman's  axe  flying 
off  and  killing  a  byftander. 

Our  ftatute  law  has  feverely  animadverted  on  one  fpecies 
of  criminal  impropriety,  whereby  death  is  often  occafioned  : 
for  by  flat.  10  Geo.  2.  c.  31.  f.  8.  if  any  perfon  navigating 
for  hire  or  gain  on  the  Thames  between  Gravefend  and 
Windfor  receive  into  his  tilt-boat,  row-barge,  ferry-boat, 
or  other  boat  or  wherry,  a  greater  number  of  perfons  than 
the  aft  allows,  and  any  paflenger  (hall  then  be  drowned  ; 
fuch  perfon  being  thereof  lawfully  convifted  is  guilty  of 
felqny,  and  (hall  be  tranfported  as  a  felon. 

This  may  ferve  as  a  caution  to  ftage  coachmen  and  others 
who  overload  their  carriages  for  the  fake  of  lucre,  to  the 
great  danger  of  the  lives  of  the  paffengers  ;  the  number  of 
whom  are  now  regubted  by  aft  of  parliament.  It  is  an  im- 
provident aft,  againft  which  they  have  been  warned  hy  the 
voice  of  the  legiflature,  as  well  as  by  general  and  repeated 
experience  of  the  bad  confluences. 

One  other  ufual  aft  of  improvidence  mentioned  in  the 
books  may  not  be  improperly  adverted  to.  If  one  who  is 
no  regular  phyfician  or  furgeon  atlminifter  medicine,  or 
perform  an  operation,  which  contrary  to  expectation  kills 
the  patient,  it  was  formerly  holden  manflaughter.  But  Lord 
Hale  denies  this  very  properly  :  it  is  rather  mifadventure. 
Though  this  doubt  (hould  make  ignorant  people  cautious 
how  they  tamper  in  thefe  matters.  But  if  one  give  phyfic 
to  another  in  fporr,  of  which  he  dies,  it  will  be  manflaugh- 
ter :  and  if  given  to  procure  an  abortion,  and  the  woman 
herfelf  die,  it  is  murder. 


Kacf-'-i> 
a.  s.c.~57. 


medicine. 


Er:t.  c.  5. 

4lmt.  251. 
1  t;j •: ',  429. 
I  Hawk.  ch.  31- 
f.  6*. 

j  Waif,  4^1. 
Ante,  f.  17. 


$  39.  He  who  wilfully  neglefts  to  prevent  a  mifchief,  which  he 

From  a  Jfulnf  antj  OUrrl;t  to  provide  againft,  is  anfwerable  for  the  con- 

gltfi  t9  provide  i                    O          V*                      °         .                             1-11, 

f.ga,r:,  trdabu  fequcnce  :  as  where  a  man,  having  an  ox  winch  he  knows  to 

'•'^'«f'  be 
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be  mifchievous  by  being  ufed  to  gore,  does  not  put  him   in    Ch.  v.  §  39. 

,          .  .  .  ,  f  Frzm  vmfid  r.t- 

fome  place  of  fecunty,  but  lets  him  range  where  perlons  are  g!ea  te  frevide 
likely  to  pafs,  and  he  afterwards  kills  a  man  :  according  to 
fome  opinions,  amongft  which  is  Lord  Halt's,  the  owner          J 


may  be  indifted  for  manflaughter  (a).     By  Mr.  Juftice  Bur-  ,  Haie,  43i. 
net,  it  would  not  be  more  than  manflaughter,  and  might  be  ^  d*  £££ 
lefs.     However,  as  it  is  agreed  by  all,  fuch  a  perfon  is  at  lead  Com  197. 
guilty  of  a  vrry  great  mifdemeanour.     And   if  the  owner  J  g^s^Bur* 
purpofely  let  loofe  a  dangerous  or  vicious  animal,  though  it  net,  53. 
be  only  to  frighten  people,  and  it  kill  a  man,  the  cafe  may 
even  amount  to  murder :  ftill  more  if  it  were  done  mali- 
cioufly. 

Death  a!fo  happens  from  fome  unexpected  occurrence  in         §  40. 
the  courfe  of  human  affairs.     Aud  herein  the  degree  of  im-  Wj'c  •f<?u-c«l- 

0  .       t.ar.  in  ulingdan* 

propriety  or  negligence  attending  the  act  is  to  be  noted,  in  gfr^nr.f;ru~ 
order  to  diflinguilh  it  from  mere  accidental  death.     The  Ktn:s>  ^ c' 
cafes  which  occur  on  this  head  turn  on  the  queftion,  whether 
due  caution  have  been  ufed  or  not.     And  in  general  it  may 
be  obftrved,  -.hat  the  degree  of  caution  requifite  to  bring  the 
cafe  within  the  limits  of  mifadventure  muft  be  proportioned 
to  the  probability  of  danger  attending  the  act  immediately  con- 
'  to  the  tleath.     I  fay,  immediately  conducive;   becaufe 
iiifer<-  ;uilt  are  not  to  be  drawn  from  remote  caufes, 

all  malice  apart ;  but  muft  be  referred  to  fuch  only  as  are 
actually  rnov-:-  •  to  the  death.  And  therefore  where  a  man 
leaves  a  loaded  gun  in  his  houfe,  and  it  is  afterwards  dif- 
charged  by  another  who  knew  not  it  was  loaded,  whereby 
death  enfues ;  the  firft  is  in  no  refpect  amefnable  to  the 
laws  for  the  confequences  ;  though  perhaps  it  would  have 
been  more  prudent  to  have  placed  the  gun  out  of  the  reach 
of  fuch  an  accident,  or  to  have  unloaded  it  when  it  was 
laid  by. 

(a)  The  Mofaical  law  carried  thrs  ma'ter  ftill  futthir,  Exod.  xxi.  29.  "  But  if 
"  the  ox  were  wont  to  pufh  with  his  hern  in  time  part,  and  it  hath  been  teftified 
"  to  his  owner,  and  he  hath  not  kept  him  in,  but  that  he  hath  killed  a  man  or 
«*  a  woman,  the  ox  fliall  be  ftoned,  and  his  owner  alfo  (hall  be  put  to  death." 
It  appears  however  from  the  next  verfe  that  in  fuch  a  cafe  his  life  might  be  xan- 
fbmed  by  payment  of  the  fum  which  was  laid  upon  him. 
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Ch.  V.  §  40, 
jiccidtntt  in  «»- 
exptfied  occur- 
rences* 

I  Hale,  431. 
Sum.  50. 


Burton's  cafe, 
iStra  481. 


i  Hale, 


iKale,  476. 


Poft.  f.  46. 


Foft   264. 

I  VIS.  Sum.  i  74. 

Ante,  p.  26;,  4. 
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One  lays  poifon  to  kill  rats,  and  another  takes  it  and  dies  ;, 
this  is  mifadventure.  But  it  muft  be  underftood  to  have 
been  laid  in  fuch  manner  and  place  as  not  to  be  eafily 
miftaken  for  proper  food;  for  that  would  betoken  great  in-t 
advertence,  and  might  in  fome  cafes  amount  to  man- 
flaughter. 

A  gentleman  came  to  town  in  a  chaife,  and  before  he  got 
out  of  it  fired  his  piftols  in  the  ftreet,  which  by  accident  killed  i 
a  woman.     This  was  ruled  manflaugKter  :  the  act  was  likely  ' 
to  breed  danger,  and  manifeftly  improper. 

Deer  having  broken  into  the  corn  of  A.  and  fpoiled  it,  he 
went  with  his  fefvant  to  watch  at  night  with  a  gun,  and. 
charged  him  to  fire  when  he  heard  any  thing  rufh  into  the'1 
ftanding  corn :  and  upon  A.'s  rufhing  into  the  corn  in  an- 
other part  of  the  field,  the  fervant  fired  and  killed  him.  la 
the  firft  paflage,  wherein  Lord  Hale  mentions  this  cafe,  he 
feems  to  think  that  it  amounted  to  manflaughter,  for  want  of 
due  diligence  and  care  in  the  fervant  in  (hooting  upon  fuch 
a  token  as  might  befall  a  man  as  well  as  a  deer  :  however  he 
fays,  it  was  a  queflion  of  great  difficulty.  But  in  a  fubfe- 
quent  part  of  his  work,  the  learned  author  relating  the  fame 
cafe,  which  had  been  determined  by  himfelf  at  Peterborough, 
fays,  that  he  had  ruled  it  to  be  only  mifadventure ;  for  the 
fervant  was  mifguided.  by  his  matter's  own  direction,  and 
was  ignorant  that  it  was  any  thing  elfe  but  the  deer.  But 
it  feemed  to  him,  that  if  the  matter  had  not  given  fuch  di- 
rection which  was  the  occafion  of  the  miftake,  it  would  have 
been  manflaughter  ;  becaufe  of  the  want  of  due  caution  in 
the  fervant  to  moot  before  he  difcovered  his  mark.  Yet 
ftrictly  confidered  ;  if  from  all  the  other  circumftances  of  the 
cafe  there  appeared  a  want  of  due  caution  in  the  feiv;mr,  I 
do  not  fee  how  the  command  of  the  maftrr  could  fupply  it ; 
much  lefs  how  it  could  excufe  him  in  doing  an  unlawful  act. 
The  excufe  of  having  ufed  ordinary  caution  can  only  be 
mitted  where  death  happens  accidentally  in  the  profccutior 
of  fome  lawful  ac-l. 

But  in  none  of  thefe  inftances,  even  where  the  act  of  the 

party  is  immediately  conducive  to  the  death,  does  the  lavr 

rt<pire  the  utmoft  caution  that  caa  be  ufcd :  it  is  fufficient 

6  that 
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that  a  reafonable  precaution,  what  is  ufual  and  ordinary  in    Ch.  V.  §40. 

r      ,  til  f  i    L       i  AtaiifMl  in  Ba- 

the like  cafes,  be  taken;  fuch  as  hath  been  found  by  long 


experience  in  the  courfe  of  human  affairs  to  anfwer  the  end  :  '<*••«• 
for  fuch  conduct  (hews  that  the  party  was   regardful  of  fo-  - 

cial  duty,  and  free  from  any  manner  of  guilt.  And  there-  Rampton's  cafe, 
fore  upon  that  principle  Mr.  Juftice  Fofter  denies  Rampton's 
cafe  to  b.-  law  :  and  indeed  there  is  a  L,ucer-  put  to  it  in  the 
margin  of  the  reporter.  The-  prifoner  had  found  a  piftol  in 
the  ftreet,  which  he  had  re  Ton  to  believe  was  not  loaded, 
having  tried  it  with  the  rammer,  which  had  gone  down  into 
the  muflel  of  the  piftol  ;  the  rammer  in  facl:  being  too  fhort. 
He  carried  the  piftol  home,  and  his  wife  (landing  before  him, 
he  cocked  it  and  touched  the  trigger;  on  which  the  piftol 
went  off  and  killed  the  woman.  This  was  ruled  manflaugh- 
ter.  In  truth,  the  man  had  ufed  the  ordinary  precaution 
adapted  to  the  probability  of  danger  in  fuch  cafes  :  he  had 
examined  the  piftol  by  the  ufual  method  of  trial.  And 
though  it  was  doubtlefs  an  idle  frolic,  yet  the  heart  was  free 
from  all  fort  of  guilt,  even  the  guilt  of  negligence  j  and  there- 
fore the  act  ought  to  have  been  excufed.  And  the  fame  Fo&-  *6f- 
learned  Judge  determined  accordingly  in  a  cafe  fomething 
fimilar.  Upon  a  Sunday  morning  a  man  and  his  wife  going 
to  dine  at  a  friend's  houfe  in  the  neighbourhood,  he  carried 
his  gun  with  him,  to  divert  himfelf  on  his  way;  but  before 
dinner  he  difcharged  it,  arid  fet  it  up  in  a  private  place  in  his 
friend's  houfe.  After  dinner  he  went  to  church,  and  in  the~ 
evening  returned  home  with  his  wife  and  neighbours,  bring- 
ing his  gun  with  him  ;  which  was  put  into  the  room  where 
his  wife  was,  (he  having  brought  it  part  of  the  way.  He 
taking  it  up  touched  the  trigger,  and  the  gun  went  off,  and 
killed  his  wife.  It  came  out  in  evidence,  that  while  the  man 
was  at  church  a  perfon  belonging  to  the  family  privately 
charged  the  eun,  and  went  after  fome  game  ;  but  before  the 
;  fervice  at  church  was  ended,  returned  it  loaded  to  the  place 
i  from  whence  he  had  taken  it  ;  and  wbere  the  defendant,  who 
was  ignorant  of  all  that  had  pafled,  found  it  to  all  appear- 
ance as  he  had  kft  it.  Mr.  Juftice  Fofter  thought  it  unne- 
ceflary  to  inquire  whether  the  man  had  examined  the  gun 
Wfore  he  caried  it  home  :  but  being  of  opinion  upon  the 

whole 
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Ch.  v.  §40.    whole  evidence  that  he  had  reafonable  grounds  to  believe 
JSJSS;  that  h  was  not  ^aded,  he  directed  the  jury  that  if  they  weie 
of  the  fame  opinion,  they  ftiould  acquit,  him  :  and  he  was 
acquitted. 


§  41- 

At  /ports  and  rt- 
freations. 
Foft.  259. 


Foft  259.  iMS. 
Sum.  131,  2. 
Dak.  ch.  148. 
I  Hawk-  ch.  29. 
f.  7.    Keilw. 
108.  136.  Pult. 
de  pace,  123. 


1  Hale,  472. 


Sir  John  Chi- 
chefter's  cafe, 
Alleyn,  12. 
Koilw.  108. 


2.  I  now  come  to  the  confideration  of  accidents  which 
happen  at  fports  and  recreations :  if  death  enfue  from  fuch 
as  are  innocent  and  allowable,  the  cafe  will  fall  within  the 
rule  of  excufable  homicide  :  but  if  the  fport  be  unlawful  in 
itfelf,  or  productive  of  danger,  riot,  or  diforder,  from  the 
occafion,  fo  as  to  endanger  the  peace,  and  death  enfue  ;  the 
party  killing  is  guilty  of  manflaughter. 

It  feems  now  the  better  opinion,  that  manly  fports  and 
exercifes  which  tend  to  give  ilrength,  activity,  and  fkill  in 
the  ufe  of  arms,  and  are  entered  into  merely  as  private 
recreations  amonglt  friends,  are  not  unlawful  •,  and  there- 
fore perfons  playing  by  content  at  cudgels  («),  or  foils,  or 
wreftling  (£),  are  excufable  if  death  enfue.  For  though 
doubtlefs  it  cannot  be  faid  that  fuch  exercifes  are  altogether 
free  from  danger ;  yet  are  they  very  rarely  attended  with 
fatal  confequences ;  and  each  party  has  friendly  warning  to 
be  on  his  guard.  And  if  the  poflibility  of  danger  were  the 
criterion  by  which  the  lawfulnefs  of  fports  and  recreations 
were  to  be  decided,  many  exercifes  mud  be  profcribed  which 
are  in  common  ufe,  and  were  never  heretofore  deemed  un- 
lawful. And  the  reafon  given  by  Mr.  Juftice  Fofter,  for 
confidering  fuch  fports  as  lawful,  feems  a  good  one ;  becaufe, 
fays  he,  bodily  harm  is  not  the  motive  on  either  fide ;  upon 
the  fuppofition  of  which  motive,  Lord  Hale  had  grounded 
his  opinion  to  the  contrary,  and  that  the  act  in  fuch  cafe 
amounted  to  manflaughter.  To  which  it  may  be  added,  that 
the  weapons  ordinarily  made  ufe  of  upon  fuch  occafions  are 
not  deadly  in  their  nature,  unlefs  urged  by  a  malicious  and 
vindictive  fpirit. 

Upon  this  diftinction,  as  to  the  nature  of  the  weapon, 
Sir  John  Chichefter's  cafe  feems  to  have  turned ;  who  un-» 
fortunately  killed  his  man-fervant  as  he  was  playing  with 

(a]  lridc  Comb.  408.  (£)   Rex  v.  Lane,  Budmin  Sum,  Aff.  1717,  per 

Eyre,  MS.  Chappie,  J.  from  Scrjt.  Forfter's  MS. 

8  him 
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him.     Sir  John  pafled  at  him  with  his  fword  in  the  fcabbard,    Ch.  V.  §  41. 

which  the  latter  parried  with  a  bed-ftatT;  and  in  the  heat  of        f*ts> 

the   exercife  the   chape  of  the  fcabbard  flew  off,  and  the 

fervant  was  killed  by  the  point  of  the  fword.     Mr.  Juftice  Foft.  afo. 

Fofter  thinks,  in  conformity  with  Lord  Hale,  that  there  was  i  Hale,  473. 

evidently  a  want  of  common  caution  in   making  ufe  of  a 

deadly  weapon  in  fo  violent  an  exercife,  where  it  was  highly 

probable  that  the  chape  might  be   beaten  off,  which  would 

neceiTarily  expofe  his  fervant  to  great  bodily  harm.     It  was 

therefore  rightly  adjudged  to  be  manflaughter.     It  has  often 

been  aficed,  Wherein  the  difference  lies  between  a  fword  in  the 

fcabbard  and  a  foil  ?  Perhaps  it  is  not  much  ;  but  the  latter 

is  certainly  better  prepared  for  the  prevention  of  accident 

than  the  point,  though  blunted,  of  the  fcabbard  :  and  again, 

the  foil  is  calculated  to  bend  and  yield  when  prefied  againft 

the  body,  confiderably  more  than  the  flieathed  fword.     And 

the  increafe  of  danger  feems  to  arife  as  well  from  thefe  cir- 

cumftances  as  from  the  probability  of  the  chape  being  beaten 

off.     The  ufual  and  ordinary  cautions,  therefore,  to  avoid 

danger,  were  not  ufed  in  that  cafe,  which  are  indifpenfably 

required  in  order  to  reduce  the  homicide  to  mifadventure. 

It  feems  alfo,  that  in  cafes  of  friendly  contefts  with  wea- 
pons, which,  though  not  of  a  deadly  nature,  may  yet  breed 
danger,  there  (hould  be  due  warning  given  that  each  party 
may  ftart  upon  equal  terms.  For  if  two  were  engaged  to 
play  at  cudgels,  and  the  one  made  a  blow  at  the  other,  likely 
to  hurt,  before  he  was  upon  his  guard,  and  without  warning, 
from  whence  death  enfued  j  the  want  of  due  and  /riendly 
caution  would  make  fuch  a£l  amount  to  manflaughter,  but 
not  to  murder,  becaufe  the  intent  was  not  malicious. 

But  though  the  weapons  be  of  a  dangerous  nature,  yet  if 
they  be  not  directed  by  the  perfons  ufing  them  againft  each 
other,  and  fo  no  danger  to  be  reafonably  apprehended ;  if 
death  cafually  enfue,  it  is  but  mifadventure. 

As,  if  perfons  be  (hooting  at  game,  or  butts,  or  any  other  i  H.le,  38,  9. 
lawful  object,  and  a  by-ftander  be  killed.     And  it   makes  4?2'  5' 
no  difference  with  refpeft   to  game,  whether  the  party  be  i  Hawk.  cb.i9. 

qualified  or  not.     But  if  the  act  be    unlawful  in  itfelf.  as  f\6f'c  c 

/i        •  i         •  i      «  i  *  ••'^•isunM35' 

mooting  at  deer  in  another  s  park,  without  leave,  though  in  Aa;e,  f.  35. 

fport 
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Ch.  v.  §41.    fport   and    without    any   felonious    intent,  whereby  a  by- 
Jfjfofts,  &c.      ftander  is  killed,  it  will  be  rmnflaughtcr  :  but  if  the  owner 
had  given  leave,  or  the  party  had  been  (hooting  in  his  own 
park,  it  would  only  have  been  mifadvcnture. 

§42.  But  the  latitude  given  to  manly  exercifes  of  the  nature 

Unlawful  [torts.  aDove    defctihtd,    when    conducted    merely    as    diverfions 

Prize-fighting, 

&c.  among  frit-nds,    muft    not    be    extended    to    legalize   prize 

xMS^Suiiij  i  filings,  public  boxing  matches,  and  the  like,  which  are 
exhibited  for  the  fake  of  lucre,  and  are  calculated  to  draw 
together  a  number  of  idle  diforderly  people.  For  in  fuch 
cafes,  the  intention  of  the  parties  is  not  innocent  in  itfelf, 
each  being  carekfs  of  what  hurt  may  be  given,  provided  the 
promifed  reward  or  applaufe  be  obtained.  And  again,  fuch 
meetings  have  a  ftrong  tendency  in  their  nature  to  a  breach 

Ward's  cafe,  of  the  peace.  And  therefore  in  Ward's  cafe,  who  was 
challenged  to  fight  by  his  adverfary  for  a  public  trial  of  (kill 
in  boxing,  arid  were  alfo  urged  to  engage  by  taunts,  although 
the  occafion  were  fuddcn,  yet  having  killed  his  opponent,  he 
was  holden  guilty  of  man  (laughter. 

Public joufls.  The  fame  confiderations  applied  formerly  to  public  joufls 

and  tournaments  when  they  were  in  vogue :  they  drew  to- 
gether a  great  concourfe  of  unruly  fpirits,  not  always  con- 
fident with  the  public  tranquillity,  and  feldorrTending  with- 

T  »    ,     ,      out   bloodfhed.     Such   affcmblies    therefore   were    deemed 
3  ln!t.  50-  ibo. 

i  Hale,  473.       unlawful  unlefs  by  the  command  of  the  king. 

It  is  remarkable  that  in  a  ftatute  pafled  in  the  reign  of 
Hen.  2.,  whereby  it  was  enabled,  that  if  at  a  jouft  or  tour- 
nament, or  at  the  play  with  fword  and  buckler  by  the  king's 
commandment,  one  killed  another,  it  fliould  be  no  felony; 
the  reafon  affigned  is,  "  for  that  in  friendly  manner  they 
"  contended  to  try  their  flrength,  and  to  be  able  to  do  the 
t(  king  fervice  in  that  kind."  It  feemed  neceflary  to  legalize 
that  fort  of  conteft  by  fome  fuch  provifion,  not  only  for  the 
reafpns  jufl  before  affigned,  but  becaufe  the  parties  made 
ufe  of  deadly  weapons  from  whence  it  was  moft  probable 
that  mifchief  might  enfue,  however  devoid  of  malice,  in  the 
popular  fenfe  of  the  word,  the  conteft  might  be. 

Foft.  a6i.  The  cuftom  of  cock  throwing  at  Shrovetide  proceeds  from 

^.BUc.Com.iSj.  a  vjciolis  and  depraved  intimation,  is  frequently  productive 

of 
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of  difordcrs,  and  always  dangerous  to  by-danders.     There-     Ch.  V.  §42. 

fore  where  a  perfon  throwing  at  a  cock,  milled  his  aim  and  '^c' 

killed  a  child  who  was  looking  on,  Mr.  Juilice  Fofter  ruled 

it  manflaughter.    Forfirfl,  the  motive  is  far  from  innocent; 

and  next,  the  act  is  in  itfclf  likely  to  breed   danger.     And 

the  fame  rule  applies  to  any  idl?,  dangerous,  and   unlawful 

fport  from  whence  death  enfues. 

From  all  that  has  been  premifcd  upon  this  fubjecl  it  x  .. 
nppears,  that  where  the  fport  itfelf  is  innocent  which  occn- 
fions  the  death,  the  pcffibillty  of  danger  arifing  from  it  will 
not  vary  the  cafe,  and  convert  thnt  which  is  a  misfortune 
into  an  offence  :  yet  that  where  danger  may  arife,  due  and 
ordinary  caution,  fuch  as  is  ufual  under  fimilar  cafes,  ought 
to  be  ufed.  That  where  the  fport  itfelf  is  unlawful,  or  the 
motive  improper,  the  offence  will  be  thereby  enhanced  more 
or  Jefs  according  to  the  probability  and  greatnefs  of  the 
danger. 

V.  Homicide  from  NeceJJlty  in  Defence  cf  a 
Mans  own  Perfon  or  Property,  or  cf  the 
Pcrfons  or  Property  of  others. 

Herein  may  be  confidered,   i.  What  fort  of  attack  it  is         $  4^. 
lawful  and  jujlifiable  to   rcfilt,  even    by  the  death  of    th, 
afiailant,    and     where    the   party    is    without    any   bhme.  J 
2.  Where  fuch  killing  is  only  ex(afablet  or  even  fvfyabff,  and 
the   party  is  not  free  from  blame.      3.  By   whom    fuch    a 
juftification  or   excufe   may  be  urged.     4.  How  far  fuch 
necefiity  fhall   be   faid   to  extend.     5.  And  lafily  will  be 
confidered  certain  cafes  of  imminent  necefTity  founded  on 
felf-prefcrvation,  wherein   no  blame  is  imputable  to  either 
party. 

i.  A  man  may  repel  force  by  force  in   defence  of  his  1^ d-. 
perfon,  habitation,  or  property,  againft  one  who  manifeftly 
intends  or  endeavours,  by  violence  orfurprize,  to  commit  a   i  Hawk. 
known  felony,  fuch  as  murder,   rape,  robbery,  arfon,  bur-   jpj 
gUry,  and  the  like,  upon  either.     In  thefe   caf-s  he  is  not  4?i>^ 
obliged  to  retreat,  but  may  purfue  his  adversary  until  h- 

has  i>u!tdeF 

I ;  i .  b. 
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i  Hale,  465. 
i  Hale,  52. 


i  Hale,  4*5,  6. 
Fult.  de  pace, 

Sum.  40 

,  Hawk.ch.  »8 

Ke).  132. 

f  $t 

Vide  poll.  f.  S6. 

24  H.  8.  c.  5. 
i  Hale,  487. 


e,  f.-,8, 
Poft.  f.  50. 


Foft.  276. 
i  Hale,  487,8. 

4Blac.Com.i8o. 

26  Afiize,  23. 
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has  fecured  himfelf  from  all  danger  ;  and  if  he  kill  him  ifl 
fo  doing)  it  Js  called  juftifiable  feif.defence  :  as  on  the 

other  hand,  the  killing  by  fuch  felons  of  any  perfon  fo 
lawfully  defending  himftlf  will  be  murder.  But  a  bare 
fear  of  any  of  thefe  offences,  however  well  grounded;  as 
that  another  lies  in  wait  to  take  away  the  party's  life,  un- 
accompanied with  any  overt  a&,  indicative  of  fuch  an 
intention  ;  will  not  warrant  him  in  killing  that  other  by 
way  of  prevention  :  there  mull  be  an  aclual  danger  at  the 
time. 

There  muft  be  a  felony  intended  ;  for  if  one  come  to  beat 
another,  or  to  take  his  goods,  merely  as  a  trefpafler  ;  though 
the  owner  may  juftify  the  beating  of  him  fo  far  as  to  make 
him  defift  .  yet  if  he  ki)1  hlm>  k  is  manflaughter.  But  if  the 

other  had  come  to  rob  him,  or  take  his  goods  as  a  felon, 
and  were  killed  in  the  attempt,  it  would  be  juftifiable  in 
felf-defence. 

The  ftatute  24  Hen.  8.  c.  5.,  which  was  made  in  affirm- 
ance  of  the  common  law,  reciting,  that  it  had  been  in 
doubt  whether  "  if  any  perfon  attempt  felonioufly  to  rob 
<{  or  murder  any  perfon  in  or  near  any  common  highway, 
"  &c.  or  in  their  manfion-houfes,  &c.  or  do  attempt  to 
"  break  any  dwelling-houfe  in  the  night-time,  and  fhould 
"  happen  in  fuch  their  felonious  intent  to  be  flain  by  the 
"  perfon  fo  attempted  to  be  robbed  or  murdered,  or  by  any 
"  perfon  being  in  their  dwelling-houfe  fo  attempted  to  be 
"  burglarioufly  broken,  &c.  he  mould  forfeit  his  goods  and 
"  chattels;  as  any  other  perfon  fhould  do  that  by  chance 
"  medley  killed  another  in  his  defence  ;  declares  that  fuch 
K  perfon,  being  indi£ted  or  appealed  for  the  fame,  fhall 
"  upon  his  trial  be  fully  acquitted  and  difcharged,  in 
"  the  like  manner  as  if  he  had  been  acquitted  of  the  death 
"  of  fuch  perfon."  And  there  is  an  exprefs  exemption 
by  the  ftatute  from  any  forfeiture.  But  though  the  ftatute 

j    mentions  certain  cafes,  it  muft  not  be  taken  to  imply 

}  '  <•       n-r  •  / 

an  exclufion  of  any  other  inftances  of  juftifiable  homicide 
which  ftand  upon  the  fame  foot  of  rtafon  and  juftice. 
Thus  the  killing  of  one  who  attempts  the  wilful  burning 
of  an  houfe  is  free  from  forfeiture  without  the  aid  of  this 
ftatute.  And  though  it  only  mentions  the  breaking  the 

houfe 
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houfe   in  the  night  time;  which   I  conceive  muft  be  in-    Ckv.  §44.. 
tended  of  fuch  a  breaking  as  is  accompanied  with  a  felonious  j 
intent ;  yet  a  breaking  in  the  day  time  with  the  like  purpofe 


muft  be  governed  by  the  fame  rule.     In  like  manner  as  a  Cooper's  ca:e, 

lodeer  or  fojourner   in   the  houfe  has  been   holden  to  be  Foft\  ^ 

eqinMy  indemnified  as  the  matter  in  killing  fuch  a  felonious  Poltf-  57- 
affailant. 

There  feems  however  to  be  a  diftinction  between  fuch         §  45. 
felonies  as  are  attended  with  force,  or  any  extraordinary  ^^'^ 
degree  of   atrocity,  which   in   their    nature   betoken    fuch  without  fact. 
urgent  neceflity  as  will  not  allow   of  any  delay,  and  others  ^Blac.'com. 
of  a  different  fort,  if  no  refiftance  be  made  by  the  felon ;  180,  i. 
and  therefore  a  party  would  not  be  juflified  in  killing  another 
who  was  attempting  to  pick  his  pocket.     But  if  one  pick  my  MS.Burnet,  39. 
pocket,  and   I  cannot  otherwife  take  him  than  by  killing 
him  ;  this  falls  under  the  general  rule   concerning  the  ar- 
refting  of  felons.     The  above  is  further  confirmed  by  the 
term    known   felony,    made    ufe   of   in  our   books,    which  F°ft-  *74« 
contra-diftinguilhes   it  from  fecret  felonies  j  and  feems  to 
imply,  that  the  intent  to  murder,  ravifh,   or  commit  other 
felonies,  attended  with  force  or  furprize,  fhouid  be  apparent^ 
and  not  be  left  in  doubt :  for  otherwife   the  party  killing 
will  not  be  juftified.     It  muft   plainly  appear,  fays  Lord  i  Hale,  4^4. 
Hale,  fpeaking  of  a  felonious  attack  upon  B.,  by  the  cir-  Poft* f*  5*' 
cumftances  of  the  cafe,  as  the  manner  of  the  aflault,  the 
•weapon,  &c.  that  his  life  was  in  imminent  danger,  other- 
wife  the  killing  of  the  afiailant  will  not  be  juftifiable  felf- 
defence. 

Yet  ftill  if  the  party  killing  had  reafonable  grounds  for         $  ^5. 
believing  that  the  perfon  flain  had  a  felonious  defign  againft  ATJ.'.V-f  t:, 

i  .  .  .  ,  r  r   .......  .      .       take  en  n.: 

him,    and    under    that    fuppofition    kill  him  ;    although  it  grzuKdf^:mf>ut- 
ihould  afterwards  appear  that  there  was  no  fuch  defign,  it  >*z fe'e*i<na  *' 
will  only  be  manflaughter,  or  even  mifadventure  ;  according 
to  the  degree  of  caution  ufed,  and  the  probable  grounds  for 
fuch  belief.     As  where  an  officer,  early  in  the  morning,  T  Hale,  4-0. 
pulTied  abruptly  and  violently  into  a  gentleman's  chamber  Fyit- 29S- 
in  order  to  arreft  him,  ntt  te'.ling  kis  bufinefs,  nor  ujing  'words 
fff  arrejl ;  and  the  gentleman   ?;;/  knowing  ihat  he  was  an     . 

T  officer, 
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Ch  v.  ^46.     £$r.rr,  under   the   firft   furprize,  took  down   a  fword  that 

jtrnrift  jut  poled     ',.,,, 

fr:,,ls,  '  hung  in  the  chamber,  and  (tabbed  him  :  it  was  ruled   man- 

-    flaughter  at  common  law,  though  the  defendant  was  indicted 


ft  Jae.  ».  c.  8.)  on  tne  ft^tute  of  dabbing.  It  is  to  be  inferred  from  the 
form  of  the  indictment,  and  what  is  faid  by  Lord  Hale, 
that  the  bailiff  had  no  offenfive  weapon  in  his  hand  from 
whence  the  party  might  reafonably  have  prefumed  that  his 
life  or  property  was  aimed  at  ;  and  therefore  there  feenis  to 
have  been  a  manifeft  want  of  caution  in  not  demanding  the 
reafon  of  fuch  intrufion  by  a  ftranger  ;  efpecially  as  feme 
interval  muflhave  elapfed  before  the  fword  was  taken  down 
and  drawn. 

Brown's  cafe,  In  Brown's  cafe  before  mentioned,  if  he  had  killed  one 

anu,  i.  27.  Of  tjie  keeimen  wno  hacj  affaulted  him  and  his  companion, 
under  the  fame  circumftauces  as  there  occurred,  it  would 
have  been  manflaughter  5  and  therefore,  though  he  killed 
another  perfon  by  miftake,  who  was  guiltlefs  of  any  offence 
towards  him  ;  yet  the  circumflances  being  fuch  as  might 
have  reafonably  induced  him  to  believe  that  the  deceafed 
was  one  of  the  ketlmen,  it  was  ftill  but  the  fame  degree 
of  offence. 

level's  cafe,  Upon    an   indictment  againft   Levet,    for    the   death   of 

iHaic^l^d?^.  Frances  Freeman,  it  appeared  that  the  defendant  being  in 
bed  and  afleep  in  his  houfe,  his  maid-fervant  who  had 
hired  the  deceafed  to  help  her  to  do  htr  work,  as  (he  was 
going  to  let  her  out  about  midnight,  thought  {he  heard 
thieves  breaking  open  the  door  ;  up  >f»  which  fhe  ran  up 
flairs  to  her  mailer,  and  informed  him  thereof;  who  rifing 
ftiddenly  and  running  down  ftairs  with  his  fword  drawn, 
the  deceafed  hid  herfelf  in  the  buttery,  left  fhe  mould  be 
clifcovered.  Level's  wife,  obferving  fome  perfon  there,  and 
not  ktiowing  her,  but  conceiving  (he  had  been  a  thief,  cried 
out,  here  they  be  that  'would  undo  us.  Thereupon  Levet  ran 
into  the  buttery  in  the  dark,  not  knowing  the  deceafed,  but 
taking  her  to  be  a  thief  ;  and  thrujllng  ivith  his  fivord  before 
him,  killed  her.  This  was  ruled  to  be  mifadventure.  Pof- 
Foft.  *s9-  fibtyj  fa>'s  Mr-  Juftice  Fofter,  it  might  have  been  better 

ruled  manflaughter,  due  circumfpection  not  having  been 
ufcd.  Put  with  great  deference  to  fo  high  an  authority, 
the  latter  obfcrvation,  upon  which  indeed  the  whole  queftion 

turns, 
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turns,   feems  to  require   further   confideration   before  the    ch<  Vi  ^  4g_ 
judgment  be  impeached.     It  can  hardly  be  taken  upon  the  3 
ftate   of  the   cafe,   that  Levet    faw  a   defencelefs  woman  _ 


ftanding  alone,  in  a  fituatibn  incapable  of  harming  him  or 

his  family  •,    but  the  tranfaction  is  dated  to  have  happened 

in  the  dark,  upon   a  cry  of  thieves,  a  ftranger  difcovered 

fculking  from  obfervation  ;  it  not  even  appearing,    that  the 

perfon  was  perceived  to  be  a  woman,  or  that  there  might 

not  be  more  than  one  perfon  :  on  the  contrary,  what  was 

faid  by  the  wife,   in  the  hearing  of  all  parties,  was  rather 

calculated  to  imprefs  the  defendant  with  the  belief  that 

there  were  more.     The  very  manner  in  which  he  made  the 

attack  befpeaking  his  doubt  upon  it  ;  for  he  advanced   in 

the  darky  thrufting  his  rapier  before  him.      And  even  though 

it  mould  be  deemed  neceflary  under  fuch  circumftances  of 

alarm  to  give  warning  to  the  party,  which  has  never  been 

holden,  yet  it  feems  to  have  been  done  in  this  cafe  by  what 

was  faid  by  the  wife,  to  all  appearance  in   the  hearing  of 

the  deceafed,  as  well  as  of  Levet  ;  to  which  no  explanation 

was   even  offered  by  the  deceafed.     This  therefore  feems 

properly  enough  to  be  one  of  thofe  cafes  mentioned  by 

Lord  Hale,  where  the   ignorance  of  the  fact  excufes  the  r  Ha!e,  42. 

party  from  all  fort  of  blame.     And  Hawkins,  in  mentioning  i  Hawk.  ch.z?. 

the  cafe,  fays,  that  it  feems  the  defendant  mayyV/^v  the  fact  Jjsf:Baratt  40 

under  thefe  circumitances,  inafmuch  as  it  has  not  the  appear-  ad  iden>« 

ance  even  of  a  fault.     Perhaps  it  is  more  properly  excufalle. 

Sir    W-illiam   Hawkefworth    being    weary  of    life,    and  i  Hale,  40. 
willing  to   be  rid  of  it   by    the   hand  of  another  -,   having 
firft  blamed  his  keeper  for  fuffering  his  deer  to  be  deftroyed, 
and  commanded   him  to  execute  the  law  ;  came  himfelf 
into  his  park  at  night,  as  if  with  intent  to  (leal  the  deer  j 
and  being  queftioned  by  the  keeper,   who  knew  him  not, 
and  refufing  to  (land  or  anfwer,   was  (hot  by  the  keeper. 
This,  fays  Lord  Hale,   was  holden  excufable  homicide  by 
the  ftatute  de  malefaclorilus  In  parcis  ;  becaufe  the  keeper  Ante,  f.  31, 
was  in  no  fault. 

So  a  commander  coming  upon  a  fentinel  in  the  night  in  i  Hale,  41, 
the  pofture  of  an  enemy,   to  try  his  vigilance,   is  killed  by 
him  as  fuch  :  this  is  no.  offence,  but  mifadventure. 

T  2  Other 
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Ch.  v.  §  47.        Other  cafes   have   occurred,    wherein   the  queftion   has 

turned  upon  the  apparency  of  the  intent  in  one  of  the  par- 

Covevniig'oppa-  l^s  tu  commit  fuch  felony  as  will  juftify  the  other  in  killing 

rency  of  i-ttnt  to    him.    As  in  Mawgridgt's  cafe;  who  upon  words  of  anger 

nmmit  ftltny.         . 

Mawgridjje'ii       between  him  and  Mr.  Cope  threw  a  bottle  with  great  vio- 
:i.  119-    knee  at  the  head  of  the  latter,  and  immediately  drew  hisfivord : 

9  St.  Tr.  61.       on  which  Mr.  Cope  returned  a  bottle  with  equal  violence  ; 

An«e,*fa5.SC.  w^ch»  ^a.vs  Lord  Holt,  it  was  lawful  and  jullifiable  for 
Mr.  Cope  to  do  ;  for  he  who  hath  (hewn  that  he  hath  malice 
againfl  another  is  not  fit  to  be  trufted  with  a  dangerous 
weapon  in  his  hand.  The  words  previoufly  fpoken  by  Mr. 
Cops  could  be  no  juftification  for  Mawgridge ;  and  it  was 
reafonable  for  the  former  to  fuppofe  his  life  in  danger  when 
attacked  with  fo  dangerous  a  weapon,  and  the  aflault  fol- 
lowed up  by  another  a 61  indicating  an  intention  of  purfuing 

aLd. Ray. 1493.  his  life  ;  and  this  at  a1  time  when  he  was  off  his  guard,  and 

j  Hawk.  ch.  31.  without    any  warning.     This  latter   circumflance  forms  a 

Kd.'iio.  main   diilindion  between  that  cafe  and  the  cafe  of  death 

cnfuing  from  a  combat,  where  both  parties  engage  upon 
equal  terms  :  for  there,  if  upon  a  fudden  quarrel,  and  before 
any  dangerous  blow  given  or  aimed  at  either  of  the  p-irties, 
the  one  who  fir  (I  has  recourfe  to  a  deadly  weapon  fufpend 
his  arm  till  he  has  warned  the  other,  and  given  him  time  to 
'  put  himfclf  upon  his  guard  ;  and  afterwards  they  engage  on 
equal  terms  ;  in  facli  cafe  it  is  plain  that  the  defign  of  the1 
perfon  making  fuch  aflault  is  not  fo  much  to  dcilroy  his 
adverfary  at  all  events,  as  to  combat  with  him,  and  to  run 
the  hazard  of  his  own  life  at  the  fame  time.  And  that 
would  fall  within  the  fame  common  principle  which  governs 
the  cafe  of  a  fudden  combat  upon  heat  of  blood,  which  has 

Ante,  {.  24.  been  before  treated  of.  But  if  fevcral  attack  a  perfon  at 
once  with  deadly  weapons,  as  may  be  fuppofed  to  have 

Ante, f.  25.  happened  in  Ford's  cafe;  though  they  wait  till  he  be  upon 
his  guard ;  yet  it  feems  (there  being  no  compact  to  fight) 
that  he  would  be  juftified  in  killing  any  of  the  aflYilants  in 
his  own  defence ;  bqcaufc  fo  unequal  an  attack  refembles 
more  a  defire  of  atTaflination  than  of  combat. 

In  another  cafe,  however,  where  the  aflault,  though  a 
very  violent  one,  was  plainly  with  a  view  to  chaltife  the 
party  for  his  mifbehaviour,  and  there  appeared  no  intent  to 

aim 
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aim  at  his  life  ;  his  killing  the  afiailant  was  holden  not  to  be  ch.  v.  ^  47. 

lawful  or  excufable  under  the  plea  of  felf-defence.     That  fe-''-fi  <* 

was  Nailor's  cafe,  tried  before  Holt  C.  J.,  Tracy  J.,  and  ~'~__ 

Bury  B.     The  prifoner,  who  was  indicted  for  the  murder  Xaiior's  ufe, 

of  his  brother,  appeared  to  have  come  home  drunk  on  the  S 


nisht  the  facl  was  committed:  his  father  ordered  him  to  IMS  Sum.ij6. 

s  c 
go  to  bed,  which  he  refufed  to  do  :  whereupon  a  fcuSe 

happened  between  the  father  and  fon.     The  deceafed,  who 

was  then  in   bed,  hearing  the  diiturbance,  get  up,  threw 

the  prifoner  on  the  ground,  and  fell  upon  him  and  beat  him  ; 

the  prifoner  lying  upon  the  ground  with  his  brother   upon 

him,  not  being  able  to  avoid  his  blows  or  make  any  efcape 

from  his  hands.    And  as  they  were  driving  together,  the 

prifoner  gave  his  brother  the  mortal  wound  with  a  penknife. 

.At  a  conference  of  all  the  judges  after  Michaelmas  term 

1704,  it  was  unanimoufly  holden  to  be   manflaughter  ;  for 

there  did  not  appear  to   be   any  inevitable  ncce/J;tyt  fo   as  to 

excufe   the  killing   in  that  tr.cinr.er.     The   deceafed   did    not  rv.t  (.  55.  S  C. 

appear  to  have  aimed  at  the  prifoner's  life,  but  only  to  have 

intended  to  chaftife  him  for  his  mifbehaviour  to  his  father: 

and  to  excufe  homicide  upon   the   ground  of  felf-defence^ 

there  muft  always  appear   to   have   be-n   fuch  a  degree    of 

neceffny  as  may  reafonably  be  deemed    inevitable.     At  the 

conference  in  the  above  cafe  Powell  J.   put  the  cafe;  If  A. 

ilrike  B.  -without  any  iveapsiiy  and  B.  retreat  to   a  wall,  and 

there  ftab  A.,  that  will  be  manflaughter  ;  which  Holt  Chief 

Juftice  ftid  was  the  fame   as  the   principal  cafe  :  and  that 

was  not  denied  by  any  of  the  judges.     For  it  cannot  be  in- 

ferred from   the  bare  a£l  of  (hiking,  lulthstit  any  dangerous 

•weapon^  that  the  intent  of  the  aggreflbr  rofe  fo  high  as  the 

death  of  the  party  ftricken  :  and   without  there  be  a  plain 

manifeftation  of  a  felonious  intent,  no  afTault,  however  vio- 

lent, will  jiiftify   killing  the    aflaillant  under  the   plea  of 

neceffity. 

In  no  cafe  can  a  man  juftify  the  killing  of  another  under         t  ,o 
the  pretence  of  neceffity,  unlefs  he  were   wholly   without  Pa*:?  juft'fy'^g 
any  fault  immutable  by  law  in  bringing  that  neceflity  upon      7f/^,] 
hirnfelf.     And  therefore  where  A.  with  many  others  had  on  v'-'l-^ 
pretence  of  title  forcibly  ejected  B.  from  his  houfc  ;  and  B-  \.  S" 

T  3  on  Ar"">  f-  34- 
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Ch.  V.  §48.    on  the  third  night  returned  with  feveral  perfons  with  intent 
fany  juftfong    to  rc-enter ;  and  one  of  B.'s  friends  attempted  to  fire  the 

tnujl  tie  bluBUlllt.  *  . 

_  houfe;  whereupon  one  of  A.  s  party  killed  one  of  B.  s  with 

Cafe  of  Drayton  a  gun ;  held  manflaughter  in   A.j  bccaufe  the  entry  and 

^o!^"316'     Aiding  with  force  was  illegal. 

j  Hale,  453.  If  A.  challenge   B.  who  declines  to  fight,  but  lets  A. 

f."*wk'ch'31'  know  that  he  will  not  be  beaten,  but  will  defend  himfelf: 

Sum.  48.  and  B.  going  about  his  occafions,  and  wearing  his  fword, 

be  affaulted  by  A.  and  killed  ;  this  is  clearly  murder.  But 
if  B.  had  killed  A.  upon  that  affault,  it  would  have  been 
fe  defendendo,  if  he  could  not  otherwife  have  efcaped,  or 
bare  manflaughter  if  he  might  and  did  not.  But  if  B.  had 
only  made  this  a  difguife  to  evade  the  law,  and  had  pur- 
pofely  gone  to  a  place  where  it  was  probable  he  fhould  meet 
A. ;  then  it  had  been  murder:  but  herein  the  circumftances 
at  the  time  of  the  fatt  done  muft  guide  the  jury, 

Kel.  58.61.1*8.       Neither  does  it  lie  in  the  mouth  of  the  party  firft  making 

Foft.  277.  .  *        ' 

^  Hawk.  ch.  31.  a  felonious  attack  upon  another,  without  any  lawful  provo- 

pjj£  de  cation,  to  urge,  even  in  alleviation,  this  plea  of  neceffity  in 

122,  b  felf-defence,  though  perhaps  it  exifted   in  fa£K     For  if  A. 

cafe*gStfTr,6-.  °^  ma'ice  prepenfe  aflault  B.  to  kill  him,  and  B.  draw  his 
fword  in  his  lawful  defence  and  attack  A.,  and  purfue  him, 
and  then  A.  for  his  own  fafety  give  back  and  retreat  to  a 
wall;  and  B.  ftill  purfuing  him  with  his  drawn  fword,  A. 
to  fave  his  own  life  kill  B. ;  this  is  murder  in  A. :  for  A. 
having  attacked  and  endeavoured  to  kill  B.  upon  malice  in 
the  firft  inftance,  he  is  anfwerable  for  all  the  confequences 
of  which  he  was  the  original  caufe.  And  the  attack  and 
purfuit  of  B.  fhall  not  excufe  him  j  becaufe  it  was  lawful 
in  B.  to  purfue  A.  until  he  was  entirely  out  of  danger » 
which  he  could  not  be  faid  to  be  fo  long  as  A.  might  renew 

iHa!c,4?2.  his  attack.  A  fortiori,  the  fame  rule  holds  if  A.  had  merely 
feigned  to  retreat  in  order  to  .give  himfelf  a  colour  for 

i  Hale, 479,480.  wreaking  his  malice  againft  B.  It  is  true  that  Lord  Hale, 
in  treating  upon  this  fubjedt,  puts  the  cafe,  that  A.  by 
malice  makes  a  fudden  affault  upon  B.,  who  ftrikes  again, 
ami  purfuing  hard  upon  A.,  A.  retreats  to  the  wall,  and  in 
favinghisown  life  kills  B. :  which  he  fuppofes  would  be 
only  felf-defcnce ;  grounded  upon  the  opinion  of  Dalton. 

DaU.  ch.  150,  jjut  the  cafe  in  Dalton  is  merely  that  of  a  fudden  affray: 

and 
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and  in  order  to  reconcile  the  above  pafTage  with  all  the  other  Ch  y.  §  4g. 

books,  and  with  other  paflages  of  the  fame  author,  it  muft  muji  &  ni'ameitjt. 

be  under  flood  that  he  is  not  fpeaking  of  a  felonious  afiault • 

with  malice  by  A.,  with  intent  to  kill   B.  unprepared;  but 

either  fuch  an  afTault  as  could  no  way  endanger  him,  or  at 

lead  upon  mutual  combat :  and  even  then  if  the  firfl  aflault  i  Hawk.  ch.  29. 

were  tuith  malice  in  the  legal  underftanding  of  the  term,  the  '  I3' 

opinion  dcfervcs  further  confideraticn,  as  will  appear  here-  p0ft.  f.  54. 

after. 

With  refpecl:  to  officers  of  juftice,  and  other  perfons  in-         x  ^~ 
terfering  to  preferve  or  reftore  the  peace,  who  are  bound  to  o/.e.,i  nfjujket. 
do  their  duty  at  all  hazard,  they  will  deferve  feparate  men- 
tion in  another  place.  Poft<  f'  63>&c- 

i 

2.  I  come  next  to  confidertheprinciple  of  thofe  cafes  where         §50- 
the  killing  in  felf-defence  is  only  excufable,  which  Mr.  Juftice  **-t'1:?eule -"*' 
Fofter  calls  "  felf-defence  culpable^  but  through  the  benignity   Foft.  273,  5. 
of  the  law  excufable :"  which  diflinction  he  grounds   upon   ~'  9' 
this,  that  the  neceffity  is  in  fome  meafiire  founded  upon  the 
fault  of  the  party  urging  it  in  his  excufe,  which  it  is  not  in 
the  cafes  of  jujllfiable  felf-defence  above  confidered.     This 
excufable  felf-defence  is  diftinguiftied  in  the  ftatute  24  H.  8.  is,  H.  8.  c.  5. 
c.  5.  by  the  defcription  of  "  homicide  upon  dance-medley  in  ^5«*7co» 
felf-defence  :"  which  word  chance-medley  is  therein  ufed   in   iS+. 
its  ancient  legal  fignification  ;  and  means,  when  death  enfues 
from  a  combat  between  parties  on  a  fudden  quarrel.     And  a 
difference  is  therein  raifed,  refpecting  the  forfeiture,  between^ 
this  fpecies  of  felf-defence  and  that  which  is  juftifiable :  the 
forfeiture    ftill  remaining   in   the   cafe  of  homicide  upon 
clunce-medley  in  felf-defence  :  though  the  party  has  now  a  4Biac.Com.iS8. 

.  ,          .         -         ,,-        •  f   ,.  r  Foft-  2S8' 

pirdon  and  writ  ot  reltitution  of  his  goods  as  a  matter  at 
courfe  and  right,  only  paying  for  fuing  out  the  fame. 

It  has  been  (hewn,  that  where  death  enfues  from  a  combat        §  ci. 
on   a  fudden  quarrel,  without  prepenfe   malice,    fuch   a&  Differtnte  be- 
amounts  but  to  manflaughter;  being  attributed  to  heat  of  blood  mej!ty  anj  wav 
arifmg  from  human  infirmity.    Now  in  order  to  reduce  u;ch  p-"^er. 
o:Tc!.ce  from    manflaughter   to    fclf-deftnce    upon   chance- 
y,   it  is   incumbent    on   the   defendant  to  prove   two 
T  4  things ; 


Ch.  V.  §  51. 

Excujablefclj- 
defence  on  combat 

Foft.  277,  8. 
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J22. 
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things;  I  ft,  that  before  a  mortal  ftroke  given  he  had  de- 
.  dined  any  further  combat,  and  had  retreated  as  far  as  he 
could  with  fafety ;  2dly,  that  he  then  killed  his  advtrfary 
through  mere  necefllty,  in  order  to  avoid  immediate  death. 
•  And  it  feems  that  any  cafe,  which  without  thefe  two  cir- 
cumflances  would  have  amounted  to  more  than  manflaugh- 
ter, cannot  by  their  concurrence  be  excufed  upon  the  foot  of 
felf-defence  upon  chance-medley  ;  though  a  paflage  of  Lord 
Hale,  which  will  be  mentioned  prefently,  may  feem  to  coun- 
tenance an  exception  to  this  remark.  With  the  general 
pofition  however,  above  laid  down,  agrees  Mr.  Juftice  Black- 
ftone  ;  who  f.iys,  that  the  true  criterion  between  homicide 
upon  chance-medley  in  felf-defence  and  manflaughter  feems 
to  be,  that  when  both  parties  are  actually  combating  at  the 
time  when  the  mortal  ftroke  is  given,  the  flayer  is  guilty  of 
manflaughter:  but  if  the  flayer  had  not  began  to  fight,  or 
having  began  had  endeavoured  to  decline  any  further 
ftruggle,  and  afterwards  being  ciofely  prefied  by  his  antago- 
nift  kill  him  to  avoid  his  own  deftruclion;  this  is  homicide 
excufable  in  felf-defence.  And  to  the  fame  trTe£l  Mr. 
Juftice  Fofter  obferves,  that  in  both  cafes  it  is  fuppofed  that 
paffion  had  kindled  on  each  fide,  and  blows  pafled  between 
the  parties  •,  but  that  in  the  cafe  of  manflaughter,  it  is  either 
prefumed  chat  the  combat  on  both  fides  had  continued  to 
the  time  the  mortal  ftroke  was  given ;  or  that  the  party 
giving  fuch  ftroke  was  not  at  that  time  in  imminent  danger 
of  death.  My  reafon  for  dwelling  fo  much  upon  this  will 
appear  when  I  come  prefently  to"  confider  Lord  Hale's  opi- 
nion on  the  fubject. 

It  has  been  further  obferved  by  Lord  Hale,  that  in  homi- 
be-  cide  in  felf-defence  it  feems  neceflary  for  fome  off  to  be 
tned/ey'aKd'mif.  done  by  the  party  killing  ;  for  if  he  be  merely  pqffive,  it 
ad-venture.  will  make  it  only  a  killing  by  mifadventure.  But  whether 

1   H«le,  A°O.  r     \        '     n  •  i 

j  Hawk.  ch.  27.  one  °*.  "ie  uiftances   he  gives  altogether  comes  up  to  the 
f>4>  5«  principle  intended  to  be  laid  down  might  perhaps  admit  of 

difputc.  It  is  this ;  A.  afTaultsB.,  who  flies  to  the  wall,  or 
falls,  holding  Us  fword  in  his  hand)  on  which  A.  runs  or  falls 
violently,  without  any  thru/I  or  Jlrokc  offered  at  him  by  B.  ; 
is  killed.  Tins,  he  fays,  is  by  mifadventure.  Now  if 

the 
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the  action  of  B.  in  holding  up  the  fword  were  voluntary,    ch.  v.  $  51. 

.    ,  .       -  r   ExcmfubU  felf- 

and  intended  for  his  defence,  it  feems  a  great  degree  of  jefenfe CK clmiat. 

refinement  to  diftinguifh  fuch  an  act  as  that  from  an  a&ual  — . 

movement  of  B.  towards  his  adverfary  ;  fuppofing  him  to 

have  been  in  no  greater  blame  in  bringing  on  the  quarrel  in 

the  one  cafe  than  in  the  other,  and  to  be  urged  by  the  like 

imminent   neceflity  for  the   prefervation  of  his  life.     Nor  Ante»  f-  8* 

does  this  at  all  fall  in  with  the  definition  before  given  of 

homicide  by  mifadventure.     The  other  inftance  indeed  put 

of  B.'s  falling  with  the  inflrument  in  his  hand  feems  more 

like  an  involuntary  act,  and  comes  nearer  to  the  notion  of 

one  merely  pnjjive  ;  though  if  he  had  before  drawn  his  fword 

in  his  defence,  inafmuch  as  danger  muft  neceffarily  refult 

from   fuch  an   acl:  and    the   very  nature   of  the  occafion, 

perhaps  there   is   ftill   no  reafon   for  making  a  diftin£lion. 

For  fuch  a  difference  once  eftablifhed  in  this  cafe  may  lead 

to  others  where  it  might  be   more  important.     But  if  the 

cafe  here  meant  to  be  put  be  that  of  a  felonious  attack  by 

A.  upon  B.  without  any  manner  of  fault  in  the  latter  ;  then 

the  difference  lies  merely  in  words  :  for  whether  B.  defended 

himfelf  by  action,  or  merely  by  preferving  a  paffive  guard, 

if  I  may  ufe  the  expreffion,  is  precifely  the  fame  with  refpecl; 

to  all  legal  confequences  ;  he  would  be  equally  entitled  to 

an  abfolute  acquittal  in  both  cafes. 

As  in  the  cafe  of  manflaughter  upon  fudden  provocation,         $  "3. 
where  the  parties  fight  upon  equal  terms,  all  malice  apart,  Jstatbcfirjt 
it  matters  not  who  gave  the  firft  blow  ;   fo  in  this  cafe  of  fjft.  I*. 
excufable  felf-defence,   the   firft    affault  in  a  fudden  affray,   MS.  iv.cy, 41. 
all  malice  apart,  will    make    no    difference,    if  either  party   ^'  ,  n^Je) 
quit  the  combat,  and  retreat  before  a  mortal  "wound  be  given.   479  aate> {- 2*' 
But  Hawkins  thinks  this  opinion  is  too  favourable  to  the  i  Hawk.  ch.  23. 
firft  affailant,  even  upon  ^fudden  quarrel  ;  inafmuch  as  the    '  1; 
neceffity  was  induced  by  his  own  fault.     And  Lord  Hale   iH»ie,  tfz. 
feems  to  diftinguifh  the  cafe  of  him  who  is  firft  attached 
from   the  afiailant,  with  refpecl  to  the  point  of  retreating. 
For  if  A.  affiult  B.   fo   fiercely  that  giving  back  would  en-   ,  Hawk.  ch.  49. 
clanger  his  life  ;  in  which  cafe   it  is.  agreed  that  the  party  f  '4-    4Biac. 
thus  attacked    need   not  retreat  in   order  to   bring   his  cafe    iinft.  56. 
within  the  rule  of  neceffity   in   ftlf-defence;   or  if  in   the   Hale» ut lurra> 
B.  fall  to  the  ground,  whereby  he  could  not  fly  ;  in 

'  iuch 
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fuch  cafe  if  B.  kill  A.  it  is  in  felf-defence  upon  chance 
medley.  But  if  B.  had  returned  A. 's  aflault  fo  fiercely 
that  he  could  not  retreat  without  danger;  or  if  A.  had 
fallen  to  the  ground,  and  then  had  killed  B.  who  was  aiming 
at  his  life,  ftill  this  mould  not  be  interpreted  to  be  done  in 
felf-defence  upon  chance  medley ;  becaufe,  as  it  has  been 
faid,  a  fall  not  being  voluntary  as  a  flight  is,  it  does  not 
thereby  appear  that  A.  declined  fighting  ;  and  therefore  B. 
cannot  fafely  quit  the  advantage  he  has  gotten.  So  that  in 
the  cafe  of  the  aflailant  there  muft  be  an  actual  unequivocal 
retreat  and  quitting  of  the  combat  as  far  as  he  can,  in  order 
to  reduce  the  killing  by  him  to  felf-defence  upon  chance 
medley:  and  this  his  intention  muft  not  be  (hewn  by  any 
ambiguous  or  cafual  at"l,  fuch  as  his  falling  ;  otherwife,  as 
Lord  Hale  obferves,  all  cafes  of  murders  or  manflaughters 
would  by  interpretation  be  turned  into  felf-defences.  Nor 
in  any  cafe  will  a  retreat  avail,  if  it  be  feigned  in  order  to 
get  an  opportunity  or  interval  by  parting  to  enable  him  to 
take  advantage  of  this  excufe.  Yet  at  any  rate  I  think 
there  is  great  difficulty  in  applying  the  di(lin£lion  above 
taken  by  Lord  Hale  and  Hawkins  againft  him  who  makes 
the  firft  affault,  to  the  cafe  of  mutual  combat  by  confent, 
though  upon  a  fudden  occafion,  where  neither  of  the  parties 
makes  an  attack  till  the  other  is  prepared  ;  becaufe  in  thefe 
cafes  it  matters  not  who  gives  the  firft  blow  ;  it  forms  no 
ingredient  in  the  merits  of  the  queftion. 

Tn  all  the  above  cafes  of  excufable  felf-defence,  it  muft 
be  taken  that  the  attack  was  made  upon  a  fudden  occafion, 
and  not  premeditated  or  with  malice.  For  if  one  attacked 
another  with  a  dangerous  weapon  unprepared,  with  intent 
to  murder  him,  that  would  ftand  upon  a  different  foot,  as 
hath  been  {hewn  :  and  in  that  cafe,  if  the  perfon  whofe 
life  was  fought  killed  the  other,  that  would  be  in  felf- 
defence  properly  fo  called,  which  does  not  induce  any  for- 
feiture. But  if  the  firft  aflault  be  upon  malice,  and  the  flight 
be  feigned  as  a  pretence  for  carrying  that  malice  into  exe- 
cution, it  would  undoubtedly  be  muruer ;  for  th,tn  the 
flight  rather  aggravates  the  crime,  as  it  {hews  more 
deliberation. 


And 
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And  fo,  fays  Lord  Hale,   in  fome   paflages,   where  the    Ch.  v.  §  ^4, 

.  f    i  i  i_  r  L      Excufublt  fclf- 

parties  appoint  to  fight  ;  though  one  retreat  as  far  as  he  ^ence 
can   with  fafety  before  he  kill  the  other,    it  is  murder;  • 
becaufe  their  meeting  was  a  ccmpacJ  and  an  off  of  deliberation  ; 


r   11  i  r  j  L.        Ante,  f.  12.  04. 

and  therefore  all  that  follows  thereupon  is  prefumed  to  be 
done  in  purfuance  thereof;   and  hejhall  not  take  advantage  of 
the  necejfity  which  he  created  by  his  oivn  ac7.     But  in  another   i  Hale,  452. 
place  he  makes  a  quxre  even  in  that  cafe,  if  it  appeared  that 
before  the  mortal  wound  the  party  killing  had  truly  declined 
the  fight,  and  offered  to  yield,  or  had  actually  run  away  as 
far  as  he  could,  but  had  been  purfued  by  the  other,  who 
refufed  to  decline  the  combat.     And  again,  he  puts  the  cafe 
of  A.  making  zfudden  aiTault  by  malice  upon  B.,  who  (Inking  11*310,479.480. 
again  and  purfuing  hard  upon  A.,  A.  retreats  to  the  wall, 
and  in  faving  his  own  life  kills  B.  ;   this,  he  thinks,  may  be 
felt-defence  upon  chance  medley.     Some  obfervation   has 
already  been  made  upon  this  latter  paffage,  which  may  ferve  Anie,f.  48. 
in   fome  degree  to  reconcile  it  with  other  authorities  :   and 
it  is  evident  that  he  does  not  there  fpeak  of  a  premeditated 
combat,  as  in  the  firft  pafiag?  ;  becaufe  he  ufes  the  term 
oijudden  affault.     It  is  equally  difficult  to  conceive  that  by 
the  term  malice  he  could  mean  a  pre-exifting  malice,  in  other 
words,    that  deliberate  rancour  of  heart  which   is  meant 
to  be  denoted  by  the  term  malice  in  its  ftricl  legal  fenfe  : 
for  in   the  fame  place,    he  puts  the  cafe  where  A.    and 
B.,   between  whom    there  was   malice,  met  cafually,   and  B.   Copftone's  cafe, 
being  affaulted  and  driven  to  the  wall  by  A.,  killed  him  in  Ig^ak»47»- 
his  own  defence  ;  this,  fays  he,  is  fe  defendendo,  and  fhall  not 
be  heightened  by  the  former  malice  into  murder  or   man- 
flaughter  ;  for  it  was  not  a  kij'/itig  on  account  of  the  former 
malice^  but  upon  a  necejjiiy  impcfed  upon  him  by  the  affault  of 
A.     If  this  reafoning  be  juft,  the  other  conclufion  cannot 
be  true,  that  if  upon  fuch  a  malicious  aflault  by  A.,  B.  had 
driven  him  to  the  wall,  and  then  A.  had  killed  B.,  it  would 
only  have  been  in  felf-defence.    Neither  does  this  reafoning 
apply  in  fupport  of  the  qti&rc  made  by  Lord  Hale  to  the  firft 
pofition  laid  down  by  him,  refpe&ing  a  retreat  from  a  deli- 
berate and  preconcerted  combat  ;  of  which  he  had  faid,  that 
the  party  retreating  could  not  avail  himfclf;  becaufe  he  Jboi/ld 
not  tiike  advantage  of  the  necejjiiy  which  he  created  by  his  c-wn 

deliberate 
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ch.  v.  §54,  deliberate  act;  namely,  by  the  compact  to  meet  2nd  fight 
%jet"ncolbat.  his  an^gonift.  And  it  may  be  qudtioned  how  far  that 
________  qu<ere  is  reconcileable  with  other  authorities.  For  in  the 


Ante,  f.  51.  paffages  before  cited  from  Fofter  and  Blackftone  Js.,  they 
both  reafon  upon  the  fuppofition,  that  in  order  to  excufe  the 
perfon  retreating  upon  the  foot  of  felf-defence,  the  fighting 
muft  not  have  been  upon  malice  ;  and  that  in  all  cafes 
where  the  two  ingredients  of  the  retreat  before  a  mortal 
ftroke,  and  the  inevitable  neceflity,  are  wanting,  the  cafe 
would  amount  to  manflaughter  ;  which  clearly  is  not  appli- 
cable to  the  cafe  of  deliberate  duelling.  Again,  the  very 
denomination  of  "  felf-defence  upon  chance  medley,"  to 
which,  if  excufable  at  all,  the  death  muft  be  attributed  in 
the  inftance  put,  does  in  its  nature  imply  that  the  combat 
was  upon  a  fudden  occafion  at  lead,  whether  upon  an  old 
grudge  or  a  new  quarrel.  Added  to  which,  it  is  laid  down 
f.i^Th  3ihf.2?.  general'y  in  many  books,  that  if  a  man  aflault  another  on 
Foil.  z76,  7.  malice  prepenfed,  and  then  fly  to  the  wall,  and  there  kill 
Sifm.5^.1^'.9'  him  in  his  own  defence,  he  is  guilty  of  murder  in  refpect 

4Blac.Com.i8s.  of  his  firft  intent.     Blackftone  exprefsly  puts  the  fame  cafe 
a  Ld.  Ray.  14,0  1  .  r 

of  a  duel  as  Lord  Hale  had  firft  done,  but  without  fub- 

joining  the  fame  doubt  :  and  it  was  confidered  as  fettled  law 
by  the  Chief  Juftice  in  delivering  the  judgment  in  Oneby's 
cafe.  But  at  the  fame  time  it  muft  be  obferved,  that  in 
.  fome  at  leaft  of  the  other  books  referred  to,  the  rule  feems 
to  have  been  more  particularly  referable  to  cafes,  not  of 
mutual  combat,  but  of  a  previous  felonious  attack  by  one 
of  the  parties  on  the  other,  unprepared  and  without  his 
aflent,'  which  the  other  afterwards  refilled. 

Upon  the  whole,  it  may  be  diflicult  to  make  a  diilinclion 
in  ftrictnefs  of  law  between  the  cafe  of  him  who  makes  a 
felonious  attack  with  malice  upon  the  life  of  another, 
armed  and  prepared  by  agreement  to  meet  and  refift  him, 
and  the  cafe  of  one  who  makes  a  fimilar  attack,  without 
notice  to  his  adverfary  :  and  yet  in  eflimating  the  real  atro- 
city of  the  two  cafes,  there  is  no  generous  mind  which  could 
hefitate  to  pronounce  on  which  fide  the  advantage  hiy. 
Thus  much,  however,  may  be  obftrvcd,  that  the  reafon 
why  in  the  latter  cafe  flight  (hall  not  nvail  the  aggreflbr  ist 
becaufe  after  fuch  an  attack  he  is  not  fit  to  be  truited  fo 

long 
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long  as  by  any  reafonable  poflibility  he  may  renew  the  fame  Ch.  v.  §  54. 
attempt ;  and  his  opponent  having  a  right  by  law  to  purfue 
him  till  he  is  out  of  all  danger,  the  firft  cannot  in  confe- 
quence  have  a  contrary  right  to  refift.  But  when  perfons 
meet  upon  compact  to  fight,  that  of  itfelf  prefuppofes  a 
degree  of  confidence  in  each  other  that  neither  will  take 
any  unfair  advantage  :  and  there,  neither  of  them  can  have 
a  right  to  purfue  his  adverfary  in  the  fame  manner  as  in  the 
other  cafe  :  and  confequently>  if  one  of  them  exprefsly  re- 
nounce the  unlawful  compact,  and  give  reafonable  grounds 
for  inducing  a  belief  that  he  no  longer  feeks  to  hurt  his 
opponent ;  as  the  other  has  no  legal  authority  for  miftrufling 
the  truth  of  the  offer,  nor  any  right  to  purfue  his  advan- 
tage ;  fo  it  may  be  urged  that  there  is  no  reafon  why  the 
law  fliould,  after  fuch  exprefs  renunciation  of  the  unlawful 
compacl,  with-hold  from  the  firft  the  general  right  of  felf- 
defence ;  at  leaft  none  upon  the  ground  of  inconfiftent  rights, 
as  in  the  other  cafe.  Yet  flill  it  may  be  doubtful  whether 
admitting  the  full  force  of  this  reafoning,  the  offence  can  be 
lefs  than  manslaughter ;  or  whether  in  fuch  cafe  the  party 
can  altogether  excufe  himfelf  upon  the  foot  of  neceflity  in 
felf-defence ;  becaufe  the  neceffity  which  was  induced  from 
his  own  faulty  and  illegal  act,  namely,  the  agreement  to 
fight,  was  in  the  firft  inftance  deliberately  forefeen  and 
refolved  upon  in  defiance  of  the  law :  and  fo  far  it  varies 
this  cafe  from  that  of  a  combat  on  a  fudden  occafion  with- 
out malice,  where  both  parties  are  prefumed  to  acl:  without 
deliberation,  under  the  immediate  impulfe  of  paffion,  and 
blind  to  the  confequences. 

As  to  the  other  point  to  be  eftablifhed,  namely,  the  exift-         *  ** 
ence  of  the  neceflity  under  which  the  party  killing  endea-  -* '« '**  «#«« 
tours  to  excufe  himfelf;  he  can  in  no  cafe  fabftantiate  fuch  !&/,tfE??/* 
excufe  if  he  kill  his  adverfary,  even  after  a  retreat ;  unlefs  '    f'- 

,  ..        .  .  An-e,  f.  50.  and 

tncre  were  reafonable  ground  to  apprehend  that  he  would  th-  au-horitie* 
otherwife  have  been  killed   himfelf.    And  therefore  where  theredtcd- 
nothing  appeared  in  Nailer's  cafe  above  mentioned  to  mew  Nailer's  cafe, 
that  the  deceafed  aimed  at  the   priforier's  iifc  ;  although  he  Ante'f'*7p 
-held  htm  down  on  the  ground  beating  him,  and  the  prifoner 
•could  not  avoid  his-  blows }  it  was  ruled  manflaughter.     It 

is 
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Eufotiejf-'  *5  to  ^e  note(*  ifl  tnat  cakj  that  the  prifoner  ftruclc  the  mor- 
dtfcnce  on  combat,  tal  blow  with  a  penknife,  which  was  a  dangerous,  mif- 
1  chievous  weapon  ;  from  whenee  it  was  to  be  prefumed,  that 

he  intended  to  rid  himfelf  of  the  chaftifement,'  which  his 
Foft.  478.  brother  was  then  inflifting  on  him,  by  his  death.  Mr.  Juf- 
tice  Fofter,  in  alluding  to  this  cafe,  feemsto  lay  a  ftrefs  upon 
the  want  of  an  inevitable  neceflity,  fo  as  to  excufe  the  kill- 
ing in  that  manner.  But  if  it  appeared  that  a  party  who  was 
engaged  in  fuch  an  affray,  without  any  fault  of  his  own, 
had  retreated  as  far  as  he  could,  [as  in  the  above  cafe,  where 
he  was  thrown  upon  the  ground,  and  the  deceafed  was  upon 
him,]  or  otherwife  teftified  an  intention  to  decline  the  con- 
troverfy  ;  and  then  being  hard  preffed,  in  mere  defence  of 
his  perfon  from  the  continued  blows  of  his  adverfary  gave 
a  blow  with  his  band,  or  in  any  other  manner  not  likely  -to 
kilt;  and  it  may  fairly  be  prefumed  that  he  had  no  fuch 
intention,  but  only  to  make  him  dtfift  ;  it  rather  feems  that 
fuch  aft,  though  death  enfue,  is  either  excufable  in  felf- 
defence,  or  attributable  to  mifadventure  ;  although  the  par- 
Infra.  ty's  life  were  not  in  danger  at  the  time.  For  no  man  is 

required  by  law  to  remain  defencelefs  aud  fuffer  another  to 
beat  him  as  long  as  he  pleafes  without  refiftance  ;  although 
it  be  evident  that  the  other  did  not  aim  at  his  life  j  but  he 
may  lawfully  exert  fo  much  force  as  is  neceffary  to  compel 
him  to  defift.  Upon  the  fame  principle  as  governs  the 
cafe,  where  the  party  upon  an  inefficient  provocation,  fuch 
as  words,  ftrikes  a  blow  which  unfortunately  and  befide  his 
Kel.  131.  intention  kills  another  ;  if  it  were  with  his  hand  or  a  ftick  or 

F<?ft.  23z.  other  weapon  not  likely  to  kill,  it  is  but  manslaughter; 
which,  had  it  been  with  a  dangerous  weapon,  would  have 
been  murder.  And  it  amounts  to  manslaughter  in  the  for- 
mer cafe,  becaufe  the  aft  of  ftriking  at  all  is  unlawful  ;  but 
in  the  cafe  now  under  confideration,  it  is  not  unlawful  for 
a  man  to  ftrike  with  or  ufe  whatever  force  may  be  fumcient  to 
prevent  another  from  beating  him,  (fhort  of  intentionally  kill- 
ing him,  unlefs  for  the  neceffary  prefervation  of  his  own  life,) 
provided  he  cannot  efcape  from  the  blows  by  any  other  means, 
and  did  not  bring  upon  himfelf  fuch  ill  treatment  by  his  own 
illegal  aft.  And  therefore  it  may  be  a  queftion,  whether,  un- 
derfuch  circumftances,  the  death  may  not  be  attributed  to  mif- 

adventure 


Of  Homicide  287 

(In  defence  of  Per f on  or  Property], 
adventure;  being  unintentional  in  the  party  ftriking,  who    Ch.V.  §55. 

,          ,  e   ,,          .    t         Excusable  [elf- 

was  in  that  mftance  doing  no  more  than  he  lawfully  might.  ^ftmM^f. 

I  fay,  to  mifadventure  rather  than  to  homicide  in  felf-de-  . 

fence,  becaufe  this  latter  feems  more  properly  to  imply  that 

the  party  ftriking  aimed  at  the  life  of  the  other,  or  intended 

him  fome  great  bodily  harm,  but  that  the  fact  is  either  juf- 

tifiable  or  excufable,  being  induced  by  neceffity,  and  for 

the  prefervation  of  his  own  life.     The  cafe  put  therefore, 

where  the  ftriker  does  not  aim  at  the  other's  life,  nor  does 

any  act  calculated  in  common  experience  to  endanger  it,  but 

only  intends  to  make  him  defift  from  his  unlawful  aflault  by 

ordinary  means,  and  in  fo  doing  unexpectedly  happens  to 

kill  him,  feems  rather  attributable  to  mifadventure,  than  to 

felf-defence  upon  chance-medley. 

///  defence  of  Property. 

With  refpect  to  attacks  upon  property,  it  has  been  (hewn         §  $6. 
before,  that  it  is  lawful  to  repel  even  by  the  death  of  the  i$2S3te 
aggreflbr  any  felonious  attempt  upon  it,  under  the  redactions  f  offers. 
before  noticed.     But  where  a  forcible  attack  is  made  .upon  Arue'  <44'4S* 
the  dwelling-houfe   of  another,  without  any  felonious  intent^ 
but  barely  to  commit  a  trefpafs,  fome  further  caution  is  to 
be  obferved. 

If  A.  in  defence  of  his  houfe  kill  B.  a  trefpafler,  who  en-  i  Ha!e,445. 
deavours  to  make  an  entry  upon  it,  it  is   at  leaft  common  cook'scife  Cro. 
manflaughter,  unlefs  indeed  there  were  danger  of  his  life.  Car.  537. 
But  if  B.  had  entered  into  the  houfe,  and  A.  had  gently  laid 
his  hands  upon  him  to  turn  him  out,  and  then  B.  had  turned 
upon  him  and  aflaulted  him,  and  A.  had  killed  him,  (not 
being  otherwife  able  to  avoid  the  aflault,  or  retain  his  lawful 
polTeffion,)  it  would  have  been  in  felf-defence.     So  it  had 
been  if  B.  had  entered  upon  him  and  aflaulted  him  firft, 
though  his  entry  were  not  wi^h  intent  to  murder  him,  but 
only  as  a  trefpafler  to  gain  the  pofleflion.     In  fuch  cafe  A. 
being  in  his  own  houfe,  need  not  fly  as  far  as  he  can,  as  in 
other  cafes  of  felf-defence  ;  for  he  has  the  protection  of  his 
houfe  to  excufe  him  from  flying ;  as  that  would  be  to  give 
up  the  pofleflion  of  his  houfe  to  his  adverfary  by  his  flight. 
But  in  thefe  cafes  the  homicide  is  excufable  rather  than  jufti-  J  Hawk.  ch.  18. 
fiable;  and  therefore  a  forfeiture  is  incurredj  but  a  p^rdqn/'  23'  *nte'f-7j 
iflu'es  of  courfe. 

On 
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UdtF-*  liand»  *f  4^e  owner  °f  tne  houfe  be  killed 

pertya"gainfttrej-  in  a  ftruggle  between  him  and  thofe  who  unlawfully  refift 
f*ffert-  his  turning  them  out  of  his  houfe,  where  they  had  no  right 

to  rema*n»  i{  w^  be  murder.     Two  foldiers  came  at  eleven 


R.  v  w;u,>ugh- 

by  and  another,    o'clock  at  night  to  a  publican's,  and  demanded  beer,  which 


'MS.  ^e  refufecj»  alleging  the  uureafonablenefs  of  the  hour,  and 
advifed  them  to  go  to  their  quarters  ;  whereupon  they  went 
away  uttering  imprecations.  In  an  hour  and  a  half  afterwards, 
when  the  door  was  opened  to  let   out  fome  company  who 
had  been  detained  there  on  bufinefs,  one  of  them  ruflied 
in,  the  other  remaining  without,  and  renewed  his  demand 
for  beer;  to  which  the  landlord  returned  the  fame  anfwer: 
and  on  his  refufing  to  depart,  and  perfifting  to  have  fome 
beer,  and  offering  to  lay  hold  of  the  landlord,  the  latter  at 
the  fame  inftant  collared  him  ;   the  one  pufhing  and  the 
other  pulling  each  other  towards  the  outer  door  ;  where 
when  the  landlord  came  he  received  a  violent  blow  on  the 
head  with  fome  fharp  inftrument  from  the  other  foldier, 
who  had  remained  without,  which  occafioned  his  death   a 
few  days  afterwards.     Mr.  Juftice  Buller  held   this  to  be 
murder   in   both,   notwithftanding    the    previous    druggie 
between  the  landlord  and  one  of  them.     For  the  landlord 
did  no  more  in  attempting  to  put  the  foldier  out  of  his 
houfe  at  that  time  of  the  night,  and  after  the  warning  he 
had  given  him,  than  he  lawfully  might  ;  which  was  no  provo- 
cation for  the  cruel  revenge  taken  :  more  efpecially  as  there 
was   reafonable   evidence    of    the    prifoners  having  come 
the  fecond  time  with  a  deliberate  intention  to  ufe  perfonal 
violence  in  cafe  their  demand  for  beer  was  not  complied 
with. 

Kel>  152.  But  where  the  trefpafs  is  barely  againft  the  property  of 

Foft.  291.  another,  the  law  does  not  admit  the  force  of  the  provo- 

Antc^  i.  zi* 

cation  fufficient  to  warrant  the  owner  in  making  ufe  of  any 
deadly  or  dangerous  weapon.  As  if  upon  fight  of  one 
breaking  his  hedges  the  owner  take  up  an  hedge  flake,  and 
knock  him  on  the  head  and  kill  him  ;  this  would  be  mur- 
der ;  becaufe  it  was  an  acl:  of  violence  much  beyond  the 
proportion  of  the  provocation.  And  flill  more  where  fuch 
o*  the  like  violence  is  ufed  after  the  party  has  defifted  from 
the  trefpafe  Bilrt  if  the  beating  were  with  an  inftrument' 

i  or 
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or  in  a  manner  not  likely  to  kill,  it  would  only  amount  to  Cb.  v.  §  56. 

manflaughter:  and   it  is  even   lawful  to  exert    fuch  force  "   '  '/^  ecJfr9' 

agaiiift  a  trefpafler,  who  comes  without  any  colour  to   take  , 

the  goods  of  another,  as  is  necefTary  to  make  him  defift.  i  Hale,  47  3.486. 

3.  As  to  the  perfons  by  ivkom  ".Icatian  or  excufe          §  57. 

may  be  urged  ;  ^l*  «*y  ,uft\fy 

fohr  injuries  to 

in  all  cafes  where  a  felonious  attack  is  made,  a  fefvant  anthe 


.         r    ,,       .  r 

or   any    other   perion    prelent    may  lawfully  interpoie          km-wr.  feint 
prevent   the  mifthief   intended  ;  and  if   death  enfue,  the  foft> 

p*rty  fo  interpofing  will  be  juftified.     Thus,  in  the  inftances   i  Hals,  4S4,  5. 
f      f  r  11     i  -11    i  2  Hawk.  ch.  iz. 

of  arlon  or  burglary,  a  lodger  may  lav.  fully  kill  the  aiiailant  (-  Iy 

in  the  fame  manner  as  the  owner  himfelf  might  do.     This  *•  v.  Cooper, 

.  Cro.  Car.  544* 

is   fubjecl   however  to  the  fame  limitations   I  before  no-  An:e,  f.  44,  45. 

ticed.     In  this  refpecl  I  fee  no  difference  between  the  cafe 

of  the  perfon  aflaulted  and  thofe  who  come  in  aid  againft 

fuch  felons.     And  the  leg-flature  itfelf  feems  to  have  con-  gAnn.  c.  16, 

fidered   them    on   the  fame  footj    for  in  the  cafe*  of  the 

Marquis  cle  Guifcard,  who  dabbed  Mr.  Harley  fitting  in 

council,  they   difchar^ed   the  party  \vho  gave  the  mortal 

wound  from  all  manner  of  profccution  on  that  account  ; 

and  declared  the  killing  to  be  a  lawful  and  neceffary  action. 

But  the  cafe  of  tl  "ons  interfering  in  mutual  com-         5  5^- 

b.us  or  fudden  afFrays,   except  as  mediators  to  preferve  the  Inte'flr"!£  '•"  mum 

.  T         i   TJ    i  I.-  r         tual  comb^i-or 

pence,  requires  greater  caution.     JLord  Hale  puts  this  cafe  :  fMtm*fr*f» 
If  A.,  B.^  and  C.   be   walking  in  company  together,  and  C.  *£™  "££' 
aiTiult  C.  who  flies,  and  is  in  danger  of  being  killed  from 
C.'s  purfuit,  unlefs  prefent  help  be  afforded  ;  and  A.  there- 
upon kill  C.  in  defence  of  the  life  of  B.  ;  it  feems  that  in 
this    cafe  of  fuch   an  inevitable  danger  of  the  life  of  B., 
the  killing  of  C.  by  A.  is  in  nature  of  felf-clefence  :   but  An:e,  f.  45^ 
then,  he  adds,  it  muft  pUinly  appear  by  the  circumfhnces 
of  the  cafe,  as  the  manner  of  the  afiault,  the  weapon  with     - 
which  it   was  made,   &c.  th^t   B.'s   life  was  in   imminent 
danger.     It  feems  as  if  Lord  Hale  had  doubted  of  the  cafe 
of  a  ftranger's  interfering  in  the  fame  manner,  by  having 
fubjoined  a  quttre  to  the  next  fentence,  -where  fuch  a  cafe 
is  put.     But  if  the  killing  of  B.  by  C.   would  have 
murder  j  and  on  the  other  hand,  the  killing  of  C.  by  B. 

U  would 
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Ch.  v.  §  sa.  would  have  been  juftifiable  felf  •  defence  ;  then  I  concdvfl 
tlirdptrfor.i.  clearly  that  the  killing  of  C.  by  A.  although  a  ftranger,  in 
.1  defence  of  B.,  upon  view  of  the  imminent  and  otherwife 

unavoidable  danger  of  his  life,  would  alfo  have  been  jufti- 
fiable ;  becaufe  the  motive  of  his  interference  was  laudable, 
namely,  to  prevent  a  felony  which  would  otherwife  have 
*  Hale,  484.  been  committed.  So  if  A.  had  interfered  with  a  view 
to  preferve  the  peace  between  B.  and  C.,  giving  due  notice 
of  his  intention,  and  not  with  a  view  to  take  part  with 
either  ;  and  had  been  under  the  neceflity  of  killing  C.  in 
order  to  preferve  his  own  life  or  that  of  B.,  which  could 
Hot  otherwife  be  preferved  ;  it  would  equally  have  been 
juftifiable:  becaufe  even  private  perfons  are  bound  to  pre- 
vent a  felony  being  committed  by  all  pofiible  lawful  means, 
without  expofing  their  own  lives;  though  if  their  zeal 
carry  them  thus  far,  the  law  will  not  put  them  in  a  worfe 
fituation  on  that  account.  But  if  A.,  a  ftranger,  take  part 
on  a  fudden  with  either  B.  or  C.,  who  are  engaged  together 
in  an  affray,  wherein  both  are  in  the  eye  of  the  law  blame- 
able,  although  perhaps  in  different  degrees  ;  and  afterwards 
kill  either,  although  in  the  neceflary  defence  of  the  other  ; 
it  cannot  be  lefs  than  manflaughter  :  for  he  who  thus  ofli- 
cioufly  interferes  without  any  previous  knowledge  of  the 
merits  of  the  difpute,  not  to  preferve  the  peace  but  to 
partake  in  the  broil,  is  himfelf  highly  culpable  ;  having 
lefs  provocation  to  heat  his  blood  than  probably  the  parties 
JW»  j  j6f  themfelves  had  who  originally  engaged  in  .the  difpute.  And 

therefore  his  cafe  does  in  this  refpe£l  ftand  in  a  far  lefs 
favourable  light  than  that  of  a  friend  or  fervant  who  have 
a  prior  intereft  in  the  fafety  of  the  perfon  for  whofe  fake 
they  interfere  ;  or  even  than  the  cafe  of  a  ftranger  who 
happened  to  be  privy  to  the  whole  caufe  and  progrefs  of  the 
tlifpute.  But  fuppofe  the  killing  of  C.  by  B.  would  under 
the  circumftances  have  been  clearly  excufable  felf-defence  ; 
and  on  the  other  hand  the  killing  of  B.  by  C.  would  have 
been  manflaughter  at  lead  :  as  where  B.  had  declined  a 
combat  in  which  both  had  been  fuddenly  engaged,  and  had 
retreated  as  far  as  he  could  with  fafety,  but  C.  had  pevfifted 
in  the  attack  and  put  B.'s  life  in  peril;  and  A.  a  ftranger, 
not  knowing  the  caufe  of  the  difpute,  had  taken  part  with 

B. 
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B.  and  had  flain  C.  in  the  neceffary  defence  of  B. :  it  feems 
that  the  merits  of  A.'s  cafe  ought  rather  to  depend  in  part 

i  -i        i    r  r      i  i  •  t 

upon  the  actunl  ntuation  or  the  combatants  at  the  time  he 
took  part  in  the  conteft,  than  altogether  upon  the  merit 
of  B.'s,  of  which  he  was  entirely  ignorant  ;  although  B.'s 
merit  would  have  great  weight  in  the  decifion :  which 
(hould  induce  perfons  to  be  extremely  cautious  how  they 
interfere  too  haftily  in  the  difputes  of  others,  unlefs  as 
mediators  to  preferve  the  peace.  And  therefore  if  at  the 
,time  of  A.'s  aclual  interference,  the  danger  of  B.  was  fo 
urgent  that  A.  could  only  prevent  his  death  by  killing  C.  • 
poffibly  under  thefe  circumftances  A.  might  excufe  the 
homicide  upon  the  fame  neceffity  as  B.,  although  he  en- 
gaged not  fo  much  to  preferve  the  peace  between  both  as 
to  aid  B.  in  his  neceffity  :  but  if  he  engaged  with  intent  to 
part  them,  giving  due  notice,  without  defigning  to  kill 
C.,  and  was  only  induced  thereto  by  the  fpeedy  neceffity 
•which  enfued,  it  would  be  even  juftifiable.  On  the  ether 
hand,  if  he  took  part  with  B.  before  the  aclual  existence  of 
the  neceffity  under  which  he  was  ftruggling  againft  C.,  and 
afterwards  killed  C.  upon  the  urgency  of  B.'s  danger ;  it  is 
very  much  to  be  doubted  whether  he  can  excufe  himfelf 
afterwards  upon  the  ground  of  a  neceffity,  which  was  not 
the  motive  of  his  interference,  and  did  not  exill  at  the  time 
that  he  engaged.  For  generally  fpeaking,  if  there  be  an  Ke'..  61,62. 
affray,  and  an  a&ual  fighting  and  driving  between  perfons, 
and  another  run  in  and  take  part  with  one  party  and  kill 
the  other;  this  is  manflaughter  :  and  that,  whether  the  iHawk. ch. -t. 
quarrel  between  the  two  were  fudden  or  malicious,  if  the  f-  35-  5°- 

f     .          ...  .  ,.    .  ,    JRoll.Rep.4cS. 

party  interfering  did  not  know  it  to   be  malicious.     And  Kei.  ss  113. 
the  reafon  why  B.  would  be  excufed  in  the  cafe  put,  if  at  l>*'    Pul^de 

.  Pace>  «*4  k« 

all,  is  becaufe  he  endeavoured  to  decline  the  combat,  and  P-it.  f.  Sy. 
could  not  for  the  fierce  attack  of  C.  upon  him  ;  but  A. 
continued  in  the  combat  of  his  own  accord  ;  and  if  he  did  fo, 
he  could  not  excufe  the  killing  of  C.  upon  the  foot  of  ne- 
ceffity, although  ultimately  his  own  life  might  have. been  in 
danger ;  much  lefs  then  can  he  excufe  it  on  the  ground  of 
B.'s  neceffity ;  for  that  was  not  the  motive  of  his  inter- 
ference at  fir  ft  ;  and  he  had  done  no  a£l  as  B.  had  done,  to 
dew  his  inclination  to  abandon  the  affray,  and  that  he  only 

U  2  continued 
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Ch.  v.§58.     continued  in  it  afterwards  to  prevent  a  felony  from  being 

Interferes  of         committe(J. 
third  per. ons. 

•  •        If  A.  and  B.  fight  upon  malice,  and  C.  the  friend  or 

Si!mle'4  *8  4?4  fervanc  or~  A.,  not  being  acquainted  therewith,  come  in  and 
Cro.  Jac.  296.  take  part  againft  B.  and  kill  him  ;  this  is  murder  in  A.,  but 
i  Hawk,  ch  71.  onty  manfiaughter  in  C. :  otherwise  if  C.  had  known  that 
£44.  the  fighting  was  upon  malice  ;  for  then  it  would  have  been 

Poft.'f.  ia.i.  murder  in  both.  But  if  A.  had  been  aflaulted,  and  had  re- 
treated as  far  as  he  could,  and  then  his  fervant  had  killed  the 
aflailant ;  it  would  have  beeny£  dtfendends.  But  if  the  fer- 
vant had  killed  him  before  the  matter  had  retreated  as  far 
as  he  could,  it  would  have  been  manflaughter  in  the  fervant. 
And  the  law  is  the  fame  in  the  cafe  of  the  mafter  killing  the 
other  in  defence  of  the  fervant.  But  if  there  be  only  angry 
Kel.  61. 136.  words  between  A.  and  B. ;  and  C.  the  friend  of  A.  ftrikc 
B.  with  a  bowl  or  other  dangerous  inflrument,  and  kill 
him  -/this  would  be  murder. 

Kde  poft.  f.  89.  Upon  the  whole,  although  Lord  Hale  and  others  appear 
fometimes  to  inrimate  a  diftinclion  in  thefe  refpe£ts  between 
the  cafes  of  fervants  and  friends,  and  that  of  a  mere  ftran- 
ger ;  yet  it  muft  be  confefled  that  the  limits  between  both 
are  no  where  accurately  defined.  And  after  all,  the  nearer 
or  more  remote  connexion  of  the  parties  with  each  other 
feems  more  a  matter  of  obfervation  to  the  jury  as  to  the 
probable  force  of  the  provocation,  and  the  motive  which 
induced  the  interference  of  a  third  perfon,  than  as  fur- 
nifhing  any  precife  rule  of  law  grounded  on  fuch  a  dif- 
tin&ion. 

x  ?Q.  On  this  head  of  interference  by  a  third  perfon,  it  remains 

fieath  of  party      to  be  obfcrved,  that  if  two  be  fighting,  and  another  interfere 

Kel.  L6.S'          with  intent  to  part  them,  but  do  not  fignit'y  fuch  intent,  and 

he  be  killed  by  one  of  the  combatants ;  this  is  but  man- 

ilaughter  :  for  the  latter  might  think  that  he  came  in  ajd  of 

his  opponent,   unlefs  he  had  fome  notice  of  his  real  intent. 

And  this  rule  holds  even  in  the  cafe  of  a  peace-officer. 

„    ,     k        Though  generally  fpeaking,  if  fuch  a  one  or  his  afliftant  be 

f.  51.  killed   in   any   affray,  whether   by   thofe  at   firft  engaged 

therein  or  by  any  others  in  aid  of  them,  the  cafe  demands 

Poft.  f.  63.  Sx.    very  different  confideration ;  which  will  be  treated  of  at 

&c.  -         large 
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large  hereafter.     It  is  for  the  moft  part  murder  in  all  con-   ch.  V.  §  59. 
cernrd,  where  due  notice  has  been  given.  ^/^f^ 

Some  judges  have  faid  arguendo,  that  if  two  be  fighting  ., 

upon  malice,  and  a  ftrangjer  interfering  to   part  them,  and  Manfili  and 

r  i  .       i    r-  i       i  MI  r     \  Herbert's  cafe. 

giving  notice  of  his  deli^n,  be  killed   by  one  or  the  com-  Dy  I2g  b> 

batants,  it  is  murder  in   both  ;  becaufe  each  intended  to  x  Ha!e>  4+i- 

have  killed  the  other  :  though  other  judges   differed   as   to 

this  conclufion  :  and   Lord  Hale  in  citing   the  cafe  difap- 

proves  of  it  to  that  extent,  unlefs  both  (truck  him.     But  it 

was  clearly  agreed  to  be  murJer  in  him  who   ftruck,  and 

alfo  in  the  companions  of  that  party.     The  like  confidera- 

tions  will  govern  the  cafe  where  a  ftranger,  interfering  to 

part  two  others  fighting  upon  a  fudden  occafion,  is  (lain  by  ^  poft.  f. 

either.     But  then  he  mud  give  fpecial  notice  of  his  defign, 

and  act  accordingly,  otherwife  the  offence  will  not  be  more 

than  manflaughter,  there  being  no  previous  malice,  and  the 

blood  being  heated  in  the  affray. 

4.  Hsivfar  the  necej/ity  Jbail  be  fa'id  to  extenfl. 

Inafmuch  as  the  juftification  or  excufe  of  which  I  have         Jo'o. 
been  treating  is  founded   on   the   plea  of  necefiity,  it  will  £="•«••- 
not  in  either  cafe  extend  beyond  the  actual  continuance  of  j  Hale,  485. 
that   neceflity    which    alone    warrants    it.     And    therefore  4Blac-CoB1  l 
though  the   party  upon  whom   a  felonious  attack  is  firft 
made  be  not  obliged  to  retreat,  but  may  purfue  the  felon 
till  he  find  himfelf  out  of  danger;  yet  if  the  felon  were 
killed  after  he  had  been  properly  fecured,  and  there  were 
no  longer  any  apprehenfion  of  danger,   fuch  killing  would 
be  murder.     Though  perhaps  if  the  blood  were   Hill  hot 
from  the  conteft  or  purfuit,  it  might  be  only  manflaughter, 
on  account  of  the  high  provocation.     Hawkins  indeed  fays,  T  pjawk.  ch 
that  if  a  fervant  coming  fuddenly,  and   finding  his  matter  f-  *»• 
robbed  and  flain,  fall  on  the  murderer  immediately  and  kill 
him,   it  may  be  juftified  ;  for  he  does  it  in  the  heat  of  his 
furprize,  and  under  juft  apprehenfions  of  the   like  attempt 
on    himfelf.     But    he   adds,   that   in    other   circumftances 
(which  muft  be  underftood  where  he  has  no  juft  reafon  to 
apprehend  the  like  attempt  en  himS.-lf,  and  the  fact  is  not 
recent,)  he  could  not  have  juftified  the  killing  of  fuch  an 
one,  but  ought  to  have  apprehended  him.    The  fatl  will  be 

U  3  cither 
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Ch.v.  .§60.    either  murder  or  manflaughter,  according  to  the  circum* 
~  '/'**     ftances  above  alluded  to. 


§  6 1.  5-  NeceJJity  induced  by  mutual  misfortune. 

ctjfo-  There  are  befides  fome  cafes  where  neceflity   may  b« 

4BiacCom.  186.  urged  for  the  death  of  an  innocent  man,  and  renders  the 

i  Hawk.  ch.  28. 

{.  26.  party   excufable   without  any  culpability ;  or,  as  fome  lefs 

corredlly  have  faid,  jujlifiable ;  though  the  difference  in  fuch 
cafes  is  not  worth  examination.  As  where  two  perfons 
being  flnpwrecked,  and  getting  on  the  fame  plank ;  it  is 
found  not  able  to  fave  them  both,  and  one  thrufts  the  other 
from  it  whereby  he  is  drowned.  Yet,  according  to  Lord 

i  Hale,  51-434.  Hale,  a  man  cannot  even  excufe  the  killing  of  another  who 
is  innocent,  under  a  threat  however  urgent  of  lofing  his 
own  life  unlefs  he  comply.  But  if  the  commiflion  of 

v\de  ante,  ch.  z.  treafon  may  be  extenuated  by  the  fear  of  prefent  death, 
and  while  the  party  is  under  aclual  compulfion,  there  feems 
no  reafon  why  this  offence  may  not  alfo  be  mitigated  upon 
the  like  confideration  of  human  infirmity.  But  if  the  party 
might,  as  Lord  Hale  in  one  place  fuppofes,  have  recourfe 
to  the  law  for  his  protection  againft  fuch  threat,  it  will 
certainly  be  no  excufe  for  committing  the  murder. 

VI.  Homicide  In  the  Advancement  or  Execution 
of  the  Laws. 

§  62.  This  branch  of  the  fubjecl:  will  comprehend  not  only 

ion,  the  duties  of  the  feveral  officers  and  miniilers  of  juftice, 
and  of  all  thofe  who  come  in  aid  of  them,  with  the  extent 
of  their  feveral  powers  in  the  different  cafes  falling  under 
their  cognizance  j  but  alfo  the  relative  duty  of  the  fubje£fc 
in  each  of  thofe  inftances  :  how  far  the  one  may  juilify 
or  excufe  compulfion  ;  to  what  extent  the  other  may  exert 
refinance. 

Trial  ly  battle.        With  refpeft  to  the  obfolete  method  of  trial  by  battle, 

i  Hawk.  ch.  a3.  jt  mav  be   difmifled   at  once  by  obferving,  that  if  either 

of   the    champions  killed    the   other,    fuch  homicide    wa$ 

according  to  the  barbarous  notions  of  ancient  jurifprudencc 

reckoned  juRifiable,  as  being  the  juft  judgment  of  God. 

It 
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It  may  be  premifed  generally,  that  where  perfons  having    ch.  v.  §  63. 
authority  to  arreft  or  imprifon,  or  otherwife   to  advance  t£'  &e.' 
or  execute  the  public  juitice  of  the  kingdom,  and  ufing  • 

the  proper  means  for  that  purpofe,  are  refitted  in  fo  doing,         §  63. 
and  the  party  refilling  is  killed  in  the  ftruggle  ;  fuch  homi-  ^'"*al  fria~ 
cide  is  juflifiable.     And   on  the  other  hand,  if  the  party  pieman  of  off-, 
having  fuch  authority,  and   executing  it  properly,  happen  '^{1"^'^' 
to  be  killed  ;  it  will  be  murder  in  all  ivbo  take  a  part  in  fuch  Foft.  270.  308. 
reftftance  :  this  being  confidered  by  the  law  as  one  of  the  poft.'f"^?457" 
ftrongeft  indications  of  malice,  an  outrage  of  the  higheft 
enormity,   committed  in  defiance  of  public  juftice   againft 
thofe   who   are  under  its   fpecial  protection.     But  if  the 
officer  or  perfon  endeavouring  to  make  the  arreft  had  no 
legal  authority  for  that  purpofe,   or,  which  is   the   fame 
thing,  none  be  fhewn  to  the  court ;  then  the  killing  him 
by  the  party  againft   whom  fuch   illegal  violence  is  com- 
mitted   can    only   amount   to    manflaughter.     Withers,    a  nsr.v.  withers, 
common  foldier,   was    indicted  for    murder  in  ftabbing  a  S-aff.>rd  Sum. 
ferjeant  in  the  fame  regiment,  who  had  arrefted  him  for  Buiier  jA'tto-- 
fome  alleged   mifdemeanour,   and  was  conducting  him  to  warirs  before  fcl 
prifon.     The  prifoner  at  firft   fubmitted  to  go,  but  fhortly  M,ch.  term  fol- 
after  ran  away.     The  ferjeant  overtook  and  collared  him,  ^"could  ^4 
infifting  on  his  going   with  him:  the   prifoner  refufed  to  Bullerjs. 
go  :  and  during  the  altercation  the  ferjeant  having  taken  a 
ftick  out  of  the  prifoner's  hand  and  thrown  it  away,  (hortly 
after  the  latter  drew  the  ferjeant's  fword,  and   plunged  it 
in  his  body,  and  killed  him.     The  jury  found   him  guilty 
of  murder.     The  articles  of  war,  under  which  the  fcrjeant 
might  have  judified  the  arreft,  were  not  produced  in  evi- 
dence ;  and  no  other  authority  appearing  for  the  arreft,  the 
judges  were  all  of  opinion  that  the  conviction  was  wrong;  for 
that  an  afTmlt  or  reftraint  of  liberty,   (no  provocation  being 
fought  by  the  prifoner,)  was  fufficient  to  reduce  the  offence 
to  manflaughter  :  and   fo  it  was  ruled   in  Buckner's  cafe,  Bucknet's cafe, 
upon  the  ftatute   of   ftabbing.     But  it  was  agreed   in  Sir  ante>  {  *9' 
Charles  Stanley's  cafe,  that  if  the  party  who  is  arrefted  yield  E  rf"r.cfby!bird 
himfelf  and  make  no   refiftance,  but  others  endeavour  to  s^  Charles  Stan- 
refcue  him,  and  he  do  no  a£t  to  declare  his  joining  with  Ley  s^' 
them;  if  thofe  who  come  to   refcue  him  kill  any  of  the '4*4/5 
bailnTs  i    this    is  murder   in   them,   but   not   in  the   pirty 

U  4  arrefted. 
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Ch.  V.  §  61.  arrefted.     Otherwife  if  he  do  any  act   to  countenance  the 

«rf'^r  violence  of  the  refcuers;  as  in  the  principal  cafe  by  having 

1  firft  fired  at  the  bailiff,  and  afterwards  throwing  him  down. 

(Vidt  jackfon's  So  if  a  man  be  arrefted,  and  he  and  his  company  endea- 

ca^'  1°*'  vour  a  refcue  ;  and  while  they  are  fighting,  one  who  knows 

,    nothing    of  the  arrcft  coming  by  kill  one  of  the  bailiffs 
Vide  ante,  f.  58.  °  • 

Poft.  f.  83.         in  aid  of  the  perfon  arrefted  ;  he  is  guilty  of  murder:  for 
a  man  muft  take  the  confequences  of  joining  in   any  un- 
lawful act,  fuch  as  fightjng  ;  and  his  ignorance   will  not 
excufe  him  where  the  fact  is  made  murder  by   the  law 
without  any  actual  precedent   malice,  as  in   the  cafe  of 
R.v.  SirChas.    killing  an  officer  in  the  due  execution  of  his  office.     But  ir\ 
stanilie  and  An-  another  report  of  the  fame  cafe   it  is   faid  to  have  been 

rrfWS,  1  Sid. lOO. 

MS.  Bumet,46.  refolved,  that  if  one  not  knowing  the  caufe  of  the  ftruggle 
accoid.  interfered  between  the  bailiff  and  the  party  arrefted,  with 

intent  to  prevent  mifchief  (which  appeared  to  be  the  cafe  of 
Andrews)  it  was  not  murder  in  him,  though  the  bailiff's 
affiftant  were  killed  by  one  of  the  refcuers :  and  Andrews 
was  afterwards  acquitted  by  the  jury. 

At  Hertford,  A.  beat  B.  a  conftable,  who  was  in  the  execution  of  his 

ten- p.  Will.  3.      Office    anc]  thty  were  parted  :  and  then  C.  a  friend  of  A. 

it  medium.  * 

3.     fell  upon  the  conftable   and   killed  him  in  the  ftruggle  :  but 


A.  was  not  engaged  in  this  after  he  was  parted  from  B. 
And  it  was  holden  by  Holt,  C.  J.  and  Rookfby,  that  this 
was  murder  only  in  C. ;  and  A.  was  acquitted,  becaufe  it 
was  a  fuclden  quarrel,  and  it  did  not  appear  that  A.  and  C. 
came  upon  any  defign  to  abufe  the  conftable. 

R«gmav.  Wallis       But  if  A.   who  began   the   riot  or  affray,  had  ftill  con- 

and  others,  a  B.  t;nue(j   jn   |t    t;n  ;t  ended   in    the  death  of  the  conftable  ; 

c.  j.'eiai  juft.  though  he  did  not  commit  the  fact,  he  would  be  a   prin- 

S.ik.  335.          cipal  murderer. 

officers pretetied       This  protection  of  the  law  extends  to  its  officers,   not 


e-ndo^tnorahdottt       j    while  actually  engaged  in  the  execution  of  their  office 

r'd'Undo.  '  i         o    o 

Foft.  308.  at  the  fcene  of  action,  but  alfo  eundo,  morando,  et  redeundo. 

[tuie,464.  ^^  therefore  if  one  come  to  execute  his  office,  and  meeting 
with  great  oppofition  retire,  and  in  the  retreat  be  killed  ; 
this  will  be  murder.  And  on  the  fame  principle,  if  he 
meet  with  oppofition,  and  be  killed  before  he  come  to 
the  place;  fuch  oppofition  being  intended  to  prevent  his 
doing  his  duty  ;  this  will  alfo  amount  to  murder ;  how- 
ever 
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ever   the    homicide    might    otherwife    have    admitted    of    ch.  v.  $$j; 

PrSteftWH  «/• 

alleviation.  oficen,  &v. 

But  though  it  be  not  neceflary  that  the  officer  (hould  — — 
retreat  at  all,  yet  he  ought  not  to  come  to  extremities  upon  $™^ 
every  flight  interruption,  nor  unlefs  upon  a  reafonable  M'-sar.y. 
neceffity,  in  order  to  execute  his  .duty.  And  therefore  \ ^^ 
where  a  collector  having  diftrained  for  a  duty  laid  hold  of  *89-  494- 

*•  _     ^  riale,  84. 

a  maid-fen-ant  who  ftood  at  the  door  to  prevent  the  diftrefs  Gcffe's  cafc, 
being  carried  away,  and  beat  her  head   and  back  feveral   iisTr^^CT. 
times  againft  the  door-poft,  of  which  (he  died  :  although  ?<>&••  f-  74* 
the  court  held  her  oppofition  to  the  officer  to  be  a  fufficient 
provocation  to  extenuate  the  homicide  ;  yet  they  were  clearly 
of  opinion  that  he  was  guilty  of  manflaughter  in  fo  f,:r 
Exceeding  the  neceffity  of  the  cafe.     And  where  no   reGft- 
ance  at  all  is  made,  and  yet  the  officer  kills,  it  will  be 
murder.     So  if  the  officer  kill  the  party  after  the  reGft-  MS.  Bumet, 37. 
ance  be  over,  and  the  neceffity  has  ceafed,  it  is  manflaughter 
at  leaft ;   and  if  the  blood  had  time  to  cool,  it  would,  I  con- 
ceive, be  murder. 


Again,  perfons  coming  in  aid  of  officers  in  the  execution 

of  their  duty,  and  every  man  lending  his  affiftance   to  a 

J,  '     .        ,  .  ,  Fort.  I7z.  309. 

coniervator  or   the  peace   m  the  preservation  thereof,  or  i  Hale,  461, 3. 

attending  for  that  purpofe  whether  commanded  or  not,  and 
even  private  perfons  under  certain  circumftances  interpoGng  VAc  ante,  f.  59. 
to  prevent  mifchief  in  cafe  of  an  affray,  or  uGng  their  en- 
deavours to  bring  felons  or  fuch  as  have  given  a  dangerous 
wound  to  juftice,  are  under  the  fame  protection  as  are  the 
ordinary  minillers  of  juilice. 

But  in  order  to  underftand   more  thoroughly  the  powers         *  <J* 
and  duties  incident  to  the  minifters  of  juflice,  and  thofe  Dn-ifim  of  ttt 
who  lend  their  affiftance  in  the  advancement  of  the  laws  in   p£v^s *,d duties 
the  feveral  fituations  wherein  they  maybe  called  upon  to 
aft,  i  he  fubje&  may  be  conGdered  in  a  three- fold  point 
of  view  ; 

L.   Touching  the  arrefl  sfperfins. 

2.  Touching   the  fafe   cujlody  of  perfsns  arrejted^    and   in 
tcnfinement. 

3.  Touching  the  execuiicn  of  criminab. 

f  I.  Touching 
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CH.  v.  §  66.        *•   Touching  Homicide  on  the  Arrejl  of  Perfins* 

On  arrcfl  for  fe-          ,.„-  .  . 

lay.  1  he  powers  delegated  by  the  law  to  its  officers  m  this 

-r  particular   are  proportioned  to  the   urgency  of  the  cafe; 

§  66.         they  are  greater  in  cafes  of  felony  than  in  matters  of  mere 

Itirdufiiott.        mifdemeanor  •,  and  leaft  of  all    in  civil  fuits.     It  will  be 

proper    therefore   to    take  feparate   notice  of  each  :    after 

which  I  (hall  touch,  fourthly,  upon    the    peculiar    cafe   of 

preffing.     I  ihall  then  have  occafion  toconfider,  fifthly,  how- 

far  the  legality  and  formal  execution  of  procefs  is  material 

in  any  of  thofe  cafes  ;  and  therein   where   doors   may  be 

broken  open  ;  and  how  far  third   perfons   may  avail  them- 

f?lves  of  any  defers  in  the  procefs  or  mode  of  executing 

$he  arrelt. 

s  6~  i.  Homicide    happening    in   the   arrejl   of  perfons    upon   a 

jtrrefl  on  felony    felony  done  or  fuppofed. 

tominitted. 

1^,481.489-       if  a  felony  be  committed  and  the  felon  fly  from  juftice, 

a  Hale,  75,  6.  .  .     .  ;  J 

ioi,  i.        or  a  dangerous  wound  be  given,  it  is  the  duty  of  every  man 


A7*  S°«6  ro  ufe  his  beft  endeavours  for  preventing  an  efcape  ;  and 
i  Hawl$.  ch.  z8.  if  in  the  purfuit  the  felon  be  killed,  where  he  cannot  be 
eh11/"  f  iaW"  otherwife  overtaken,  the  homicide  is  juftifiable.  This  rule 
4Blac.Com.i5>o.  is  not  confined  to  thofe  who  are  prefent,  fo  as  to  have 
\to  \  ocular  proof  of  the  fa£t,  or  to  thofe  who  firft  come  to  the 

St.  3  H.  7.  c.  i.  knowledge  of  it  :  for  if  in  thefe  cafes  freih  fuit  be  made, 

1'iiit.  de  pace, 

120-  b.  and  a  fortiori  if  hue  and  cry  be  levied,  all  who  join  in  aid 

Vide  Riot  AO,    0£  tjj0fe  wj)0  beaan  the  purfuit  are  under   the  fame   pro- 

j»oft.  p.  304..  '  r 

of  the  law.   -The  fame   rule  holds  if  a  felon  after 


arreft  break  away  as  he  is  carrying  to  gaol,  and  his  pur- 
fuers  cannot  retake  without  killing  him.  But  if  he  may 
be  taken  in  any  cafe  without  fuch  ftverity,  it  is  at  leaft 
manflaughter  in  him  who  kills  him  :  and  the  jury  ought  to 
inquire,  whether  it  were  done  of  neceflity  or  not. 

Anfc,  f.  63.  On  the  other  hand,  if  the   felons  refift   and  kill  any  of 

*jft.  ^^^.  tiie  pyrfuerSj  jt  win  be  murder  in  all  who  take  part  in  fuch 

Rex  v.  jackfon    refinance.     Upon   a   robbery    committed    by    feveral,    the 

Mt^UntVacT   Party  ro^ue^  raifcd  hue  and  cry,   and   the   country   purfued 

zbCar.  2.  ljic    robbers.     One  of  them    turned  on    the  purfuers,  the 

reil  being  in  the  fame  field  and  having  often  refifted  them  ; 

and  the  one  refufuig  to  yield,  killed  one  of  the  purfuers. 

It 
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It   was   ruled,  ift,    that    this   was    murder;    becaufe   the    Ch.  v.  §67, 

country  upon  hue  and  cry  levied  are  authorized  by  law  to  aiiy. 

purfue    and   apprehend   the  malefactors  ;  and  here  was  a  .  .  i  «q 

felony  committed,  and  that  by  the  perfons  purfued.     2dly, 

That  although  there  were  no  warrant  of  a  juftice  of  peace 

to  raife  hue  and  cry,  nor  any  conftable   in  the  purfuit,  yet 

the  hue  and  cry  was  a  good  warrant  in  law  for  the  purfuers 

to  apprehend  the  felons  ;  and  therefore  the   killing  of  any 

of  the  purfuers  was  murder.     3cily»  That  inafmuch   as  all 

the   robbers  were  of   a    comp       ,    and  made    a   common 

refiftance,  and  fo  one  animated  the  other,  all  thofe  who 

were  of  the  compar.y  of  the  robbers  in  the  fame    field, 

though  at  a  diftance  from  Jackfon  who  killed  the  purfuer, 

were  principals.     4thly,  That  one  of  the  malefactors  having 

been    apprehended    and   in   cuftody  before  the  party   was 

hurt  was  not  yuiity;   unlefs  it  appeared,  that  after  his  appre- 

henGon  he  had  animated  Jackfon  to  commit  the  murder. 

SuoDofing  a  felon    t  )  have  been  actually  committed,  but         $_68. 
not  by  the  perfon  lufpecled  and  purfued,  the  law  does  not  t"l^C'^^t 
affor  i  the  fame  indemnity   to  fuch   as  of  their  own  accord  tnftlsm]  ctmnit- 
engage  in  the   purfuit,  ho«v  probable  foever  the  fufpicion  f01V  3ig. 
may    be:    for  an    innocent  perfon    is    not   bound  to  take  iHaie,  49=. 

f  •  ,     f   r  •    •  L      •  -D  2  Kale,  78.119. 

notice  of  a  private  man  s  fulpicion  or  authority.  But  in 
fuch  cafe  the  homicide  by  either  party,  whether  in  the 
flight  or  on  refiftance,  will  amount  to  manflaughter  :  the 
one  not  having  ufed  due  diligence  to  be  apprized  of  the 
truth  of  the  fa£l  ;  the  other  not  having  fubmitted  himfelf 
to  juftice  ;  fince  if  his  cafe  would  bear  it  he  might  have 
reforted  to  his  ordinary  remedy  for  the  falfe  imprifonmcnt. 

It  feems  that  the  fame  rule  would  govern  the  cafe  of  fuch  /^  tevet't 
as  purfue  of  their  own  accord  upon   miftaken  information  cafe,ame,p.274, 
that  a  felony  had  been  committed  ;  but  clearly  not  if  it  were 
urged  as  a  pretence. 

But  if  a  peace-officer,  or  indeed  any  other  perfon  fpecially  Amft  up»*au- 
delegated,  have  a  warrant  (a)  from  a  proper  magiftrate  for  ^''^^'^ 


the  apprehending  of  B.  by  name,  upon  a  charge  of  felony;  iHaie,  489,490. 
f.  12.    2Ha»k.  ch.  12.  f.  16,17.  ch.  13.  f.  ii.    3  left.   Ii8. 

(a)  And  by  flat-  2»G.  2.  0.44.  f.  6.  if  tke  warrant  be  fcrtna!  in  the  frame  of 
it  the  officer  execuring  it  m'n'CerialJj-  u  icdemnibid,  though  the  rosgiftrace  iflii- 
>ng  it  exceed  his  juriuiiiijo. 

or 
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Ch.v.  §68.    or  |f  B.  (land  indited  for  felony;  or  if  the  hue  and  cry 

On  arrfjlfor  !  « 

felony.    '  be  duly  levied  again  ft  B.  by  name ;  or  if  he   efcape  after 

-   -  •••    having  been  legally  arrefted  (and  laying  hold  of  the  prifoner 

S^rkTsJik  70   anc*  Pron°unci"g  words  of  arreft  is   an  adual  arreft  ;   and 

6  Mod.  1/3.       indeed  without  a&ually  laying  hold  of  him,  if  he  had  before 

M.  » GelTs!"'  Submitted  to  the  arreft) :  in  thefe  cafes  if  B.  though   inno- 

B.  R.)  cent  fly,   or  turn   and  reilft,  and  in  the  purfuit  or  ftruggle 

be  killed    by  fuch   peace-officer   or   fpecial    bailiff,   or  his 

affiflants,  or  by  any  perfon  joining  in  the  hue  and  cry ; 

Ante,  f.  67,       the  perfon  fo  killing  will  be  indemnified.     For  thefe  perfons 

were,  in  the  feveral  inftances  put,  in  the  difchargeof  a  duty 

required  from  them  by  law,  and  fubjecl:  to  punifhment  in 

p afe  of  a  wilful  neglect  of  it.     As  on  the  other  hand,  if 

any  of  thefe  be  killed  by  B.  it  will  be  murder  in  him  and 

any  of  his  accomplices  joining  in  that  outrage. 

a  Hale,  84,5.          Lord  Hale  indeed  thinks  that  what  has  been  faid  above 

y^o.  HalC'  with  rcfPe<a  to  the  arreft  of  P«fons  (landing  indiaed  for 

felony,  againft  whom  no  warrant  can  be  produced   at  the 

time,  muft  be  underftood  of  arrefts  by  officers  who  are  fuch 

•uirtute  officti,  and  have  fuch  a   fpecial  duty  impofed  upon 

them  ;  and  does  not  extend  to  arrefts  by  private  perfons  of 

iHawk.ch.  28.  their  own  authority.     Hawkins,  who  alludes  to   the   fame 

power  of  arreft  by  officers  in  this  inftance,  alleges  this  reafon 

for  it ;    becaufe    there    is    a   charge    againft    the   parry  on 

record.     If  this  were  all,  it  would  not  readily  occur  why 

officers  only  could  take  notice  of  a  charge  on  record.     But 

the  diftinclions  I  have  before  noticed  between  officers  and 

private  perfons  are  founded  on  this  principle,  to  difcourage 

perfons    from    proceeding   to    extremities  upon  their  own 

private  fufpicion  or  authority.     On  which  account  a  private 

man  is  not  bound   to  acT:  in  this  cafe   as   in    fome  others 

which  have  been  mentioned  ;  and   therefore   the  law  does. 

not  hold  out  the  fame  indemnity  to  him  •,  but  his  entire 

juftification  muft  depend  upon  the  f^cl  of  the  patty's  guilt, 

which  at  his  peril  he  muft  make  out,   otherwife  he   will  at 

a  Hale,  83.  92.   le^fl  be  guilty  of  manflaughter.     Whereas  conftables   .md 

other  peace-officers  are  ex  offido  not  merely  permitted  hut 

*H»V,  F<r.  87.    enjoined  by  law  to  arreft  the  parties*   as   well  on   probable 

$'•  >  fufpicion  of  felony,  as  in  cafe  of  felony  a&ually  committed  : 

and  this  is  a  fufpicion  grounded  on   the  higheft  authority, 

5  ,  namely, 
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namely,  the  finding  of  the  fact  by  the  grand  inqueft  on    Ch.  v.  §  55. 
oath.     Still  however  it  may  be  urged  that  if  the  faft  of  ^'y"   * 
fuch  indictment  found  againft  the  party  be  known  to  thofe   ,     ,         ...  • 
who  endeavour  to   arreft  him   in  order  to  bring  him   to 
juftice,  it  cannot  be  truly  faid  that  they  aft  upon  their  own 
private  fufpicion  or  authority,  and  therefore  they  ought  to 
have  equal   protection  with 'the  ordinary  miniilers  of  the 
law.     At  any  rate,  it  is  a  good  caufe  of  arreft  by  private  Dait.  ch.  170. 
perfons,  if  it  may  be  made  without  the  death  of  the  felon.  f-  *• 
And  if  the  fa£t,  of  his  guilt  be  necefiary  for  their  complete 
juftification,  I  conceive  that  the  bill  of  indictment  found  by 
the  grand  jury  would  for  that  purpofe  be  priwa  facie  evi- 
dence of  the  fact,  till  the  contrary  were  proved. 

If  a  private  perfon  fufpeft  another  of  felony,  and  lay         £  fa. 
fuch  ground  of  fufpicion  before  a  conftable,  and  require  his  Cmjiable  efiiag 
affiftance  to  take  him,  the  conftable  may  juftify  killing  the  ^/^r7/^jfe». 
party  if  he  fly,  though  in  truth  he  were  innocent.     But  in  zHaie,  79,  80. 
fuch  cafe,  where  no  hue  and  cry  is  levied,  certain  precau-   3iniL  an. 
tions  muft  be  obferved:   I.  The  party  fufpecting  ought  to  S"1^- 36,  ?• 

.  .  Ledwithv. 

be  preferit ;  for  the  jullincation  is  that  the  conftable  did  aid  Catchpok, 
him  in  taking  the  party  fufpected.     2.  The  conftable  ought  caij3-^',3"* 
to  be  informed  of  the  grounds  of  fufpicion,  that  he  may   u  St.  Tr.  3x1. 
judge  of  the  reafonablenefs  of  ir.     From  whence  it  fhould 
feem  that  there  ought  to  be  a  reafonable  ground  (hewn  for 
it :  othervvife  it  would  be  immaterial  whether  fuch  informa- 
tion were  given  to  the  conftabie  or  not,   as  to  the  point  of 
his  juftification.     And  it  was  formerly  fuppofed   to   be   ne- 
ceflary  that  there  flicuid  have  been  a   felony  committed  in 
fact,  of  which  the  contlable  muft  have  been  afcertained  at  his 
peril.     But  in  S.vnud  v.  Payne  and  others,  it  was  determined  Samuel  v  Payne, 
that   a  peace-officer   mi^ht   juftify  an  arreft  on  a  charge  of  D  "°'  V"9' 

c_   f    *         ~J  i  MS.  i>u;n.  92. 

felony  on  reafonable  fufpicion,  without  a  warrant ;  although 
it  fliould  afterwards  appear  that  no  felony  had  been   com- 
Hotted  ;  but  that  a  private  individual  in  fuch  a  cafe   could 
not.     The  reafon  of  this  is  apparent ;  for  if,  as  Lord  Hale  »H»!f,  03.  and 
obferves  in  one  place,  the  conftable  cannot  judge  whether  *^' lb-  i+'  b>' 
the  party  be  guilty  or  not  till  he  come  to  his  trial,  which 
cannot  be  till  he  be  apprehended  ;  (which  he  thinks  a  fuffi- 
cient  reafon  for  juftifying  him  in  killing  the  party  accufeJ, 

if 
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Ch.v.  y,9.    if  he  fly  from  the  arreQ.  and  cannot  otherwlfe  be  overtnkerK 

On  arrejt  far  ,  .  , 

Aft^,.  however  innocent  he  may  afterwards  appear  to  have  been  j) 

'  i    fo  it  muft  be  equally  impoffible  for  the  conftable  to  afcer- 

tain  whether  a  felony  were  actually  committed  or  not  :  but 
in  moft  cafes  he  muft  take  both  the  one  and  the  other 
upon  the  credit  of  the  party  who  lays  the  charge  before 
him.  Therefore  all  that  can  in  reafon  be  required  of  him 
is  that  he  fhould  inform  himfelf  as  well  as  he  can  of  the 
circumftances ;  and  that  the  relation  of  the  party  fhould 
appear  credible.  And  it  is  the  duty  of  all  perfons  to  fubmit 
themfelves  to  the  known  officers  of  the  law. 

Under  what  circumflances  doors  may  be  legally  broken 
open    in    the   feveral   cafes   of    felony   done  or   fuppofed, 
Foil.  f.  87.         in  mifdemeanors,  and  in  civil  fuits,  will  be  fliewn  at  large 
hereafter. 

2.  As  to  arrefts  In  cafes  of  mi/demeanor  and  breach  of  the 
peace. 

§70.  It  is  not  lawful  to  kill  the  party  accufed  if  he  fly  from' 

OH  arrc/ifor        fa  arreft,  though  he   cannot  otherwife  be  overtaken,  and 
mifdtmeamrt.  ,    .       .  .  ,, 

Foft.  271.          though  there  be  a  warrant  to  apprehend  him  ;  and  generally 

1  Hal^»  53-4si-  fpeaking  it  will  be  murder;  but  under  circumftances  it  may 

49  *!>  ®» 

i  Hale,  117.        amount  only  to  mauflaughter,  if  it  appear  that  death  was 
iMS.Sura.i43.  not  intended.     But,  as  in  cafe  of  felony,  fo  here,  if  the 
officer  meet  with  refiftance  and   kill  the   offender  in   the 
ftruggle,  he  will  be  juftified  ;  and  if  he  be  killed,  it  will  be 
murder.     And  he  is  bound  at  common  law  and  by  the  ftat. 
17  Ric.  2.  c.  8.  to  fupprefs  all  riots,  and  is  punifhable  if  he 
On  a  dangerous     neglect  it.     In  fome  inftances  however  of  flight  in  cafes  of 
•wound given.       flagrant  mifdemeanors,    fuch  as  the    one   before  mentioned 

Ante,  f.  67.  .  ...  .  .  .    ,         ... 

3H.  7.  c  i.  of  a  dangerous  wound  given,  and  iome  others  winch  will 
be  remarked,  the  fame  extremity  may  be  reforted  to  if 
the  party  cannot  be  otherwife  overtaken  :  but  this  is  founded 
upon  a  prefumption  that  the  offence  may  turn  out  to  be 

•Trepaffinin  felony.  The  like  feverity  is  juftifiable  againft  trefpaflers 
forfji,.  come  to  hunt  in  legal  forefts,  parks,  chafes,  or  warrens, 

Sc.  de  Malef.  in  ,  1/1  j  i     ..        ^i.. 

pare,  z  i  E.I.  who  will  not  furrender  themfelves  on  demand-  to  the 
ft.  a.  3  &4W-  keepers ;  but  fly,  and  cannot  otherwife  be  overtaken  :  and 

&  M.  c.  jo.  f.  5.  . 

j  Hale,  49i.       if  the  keeper  be  killed  it  is  murder. 

,  Hawk.  ch.  2S.  BiKj  Com>  iEo>  ^^  f  ^    ComyniRep<  lfi   i  Ratt,  ,20,  palflli  S46. 

\.   15.       9    SC*     *"      *      J  Tj 
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It  is  faid  by  Hawkins   and  others,  that  every  private    ch.  v.  $  7?; 
perfon  may  by  the  common  law  arreft  any  fufpicious  night-  J*fa££ 
valker,  and  detain   him    till  he    give  a  good    account  of 


himfelf.     Lord  Hale  carries  the  matter  fomewhat  farther,    Night-walkers. 

.    -  .        .,  ._.  .  ,       .    ,  ,,  2  Hawk.  ch.  i*, 

and  fays,  that  if  peace-officers  meet  w;th  mght-wakers  or  f.  6.  ch.  8.  f.  58. 

perfons    unduly  armed,    whom    by    flat.    2  Ed.  3.    c.  3.  »"<?  *  Jnft.  52. 

and    5  Ed.  3.     c.  14.  they  are    required  to  apprehend  till   Latch.  173'.  *' 

morning  that  they  may  be  examined,  and  who  will  not  yield  P^>gT 

themfelves,  but  refift  or  fly  before   they  are  apprehended,  2  Hale,  85.  57, 

and  they  are  upon  neceffity  flain,  becaufe  they  cannot  be 

otherwife  overtaken  ;  it  is  no  felony  in  the  officers  or  their: 

afliflants  ;  though  the  parties  killed  were  innocent.     But 

unlefs  there  were  a  reafonable  fufpicion  of  felony,  in  fucll 

a  cafe,  it  may  be  a  matter  of  doubt  at  this  day  whether 

fo  great  a  degree  of  feverity  would  be  either  justifiable  of 

neceiTary,  efpecially  in  the  cafe  of  bare  flight.     Both  thofe 

ftatutes   were    levelled    againft    particular   defcriptions    of 

offenders  who  roved  about  the  country  in  bodies  in  a  daring 

manner.      In   Tooley's   cafe   it   was   confidered,    that  the  Tooley's  ca'e, 

taking  up  of  a  perfon  in  the  night  as  a   night-walker  and  po^f**'1*'1 

diforderly   perfon,  thcfugh  by  a  lawful   officer,  \vculd   be 

illegal,  if  the  perfon  fo  arrefted  were  innocent,  and  there 

were  no    reafonable   grounds  of   fufpicion   to  miflead  the 

officer.     And    in    a    MS.    note  of  that  cafe  given  by  the 

editor  of  Lord  Hale,  Lord  Holt  is  made  to  fay,  that  of  late  2Ha!e,S§.(n/). 

conftables  had  made  a  practice  of  taking  up  people  onlv  for 

walking  the  ftreets  ;  but  he  knew  not  whence,  they  had  fuch 

an  authority.     But  it   has   been    hclden   that  o:ie  may  be  r.^tc'i.  i-^. 

indicted  for  being  a  common  night-walker,  as  for  a  mif-  f^,,208.' 

demeanor. 

A  conftable  or  other  known  confervator  of  the  peace         §  ft. 

may  lawfully  intcrpofe   upon   his  own  view  to  prevent  a  Ertc-cr-  <-f  'I* 
i         i_     r  i  •  ffafe  '"  -- 

breach  ot  the  peace,  or  to  quiet  an  -affray;   and  if  lie  or  any  it*  cvfablt  „ 

of  his  affiflants,  whether  commanded  or  not,  be  killed,  it  tar'\™'"ttf*g\ 

I  rii'j  4^M* 

vill   be   murder   in  all  who   take  part  in   the  refiftance  ;   »  Hawk.  «.h.  31. 
there  being   either  implied  or  exprefs  notification   of  the  F**.'?I-,  311, 
character  in  which  he  interpofed.     What   will  amount  to  Ke 
implied  legal  notification  will  be  feen  hereafter. 

But 


Ch.  v.  $71. 

On  ar,  (ft  fir 
memea  ,  . 
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^ut  private  perfons  interpofing  in  the  cafe  of  fudderi 
affrays,  to  part  the  combatants  or  prevent  mifchief,  rr.uft 
undoubtedly  give  exprefs  notice  of  their  friendly  intent: 
joft.  272.  311.  after  which  fhould  they  be  aflaulted  by  either  of  the  combat- 
Kei.  66.  115.  ants,  and  in  the  ftruggle  fliould  happen  to  kill  him,  this  will 

i  Hawk.  ch.  31. 

£45.  zinit.  sz.  be  juftifiable  homicide.     But  if  the  party  fo  interpofing  with 
Staunaf.  13.         fu£h  notjce  fl^^  -^   j^j^    by  ekher    of  ^    affrayers,    it 

»  Hale,  442.       will  be  murder  in  the  perfon  fo  killing;  but  not  in  the 

other,  unlefs  he  had  alfo  ftruck  him. 

i  Hale,  53.  494,       In  the  cafe  of  a  riot  or  rebellious  affembly  the    peace- 
Ms!  Tracy,  36.  °fficers  ar>d  tne»r   afliftants,   endeavouring  to  difperfe  the 
mob,  are  juftified  both  at  common  law  and   by  the  riot 
aft  i  Geo.  i.  c.  5.  in  proceeding  to  the  laft  extremity  in 
.  ch.zS.  cafe  the  riot  cannot  otherwife  be  fupprefled.     And  Hawkins 
feems   to  think   that  this,  power   extends   alfo   to  private 
perfons  acting  of  their  own  accord,  if  they  cannot  other- 
wife  quell  the  riot  j  upon  the  ground  that  it  is  every  man's 
duty  to  interfere  for  the  prefervation  of  the  peace,   and   to 
zit         arm  himfelf  for  that  purpofe.     And  this  was  fo  refolved  by 
all  the  judges  in  Eafter  term,  39  Eliz.  ;  though  they  thought 
it  more  difcreet  for  every  one  in  fuch  a  cafe  to  attend  and 
aflift  the  king's  officers  in  fo  doing. 

But  where  two  conftables  took  oppofite  parties  in  an 
afffay>  and  °ne  °f  them  was  killed  ;  this  was  ruled  to  be 
only  manflaughter  ;  notwithstanding  each  had  enjoined  the 
other  party  to  defift  :  and  it  was  not  murder,  fays  Lord 
Hale,  inafmuc.h  as  each  had  as  much  authority  as  the 
other.  Perhaps  it  'had  been  better  exprefled  to  have  faid, 
that  inafmuch  as  they  a£led  not  fo  much  with  a  view  to 
keep  the  peace  as  in  the  nature  of  partifans  to  the  different 
parties,  they  a£led  altogether  out  of  the  fcope  of  their 
characters  as  peace-officers,  and  without  any  authority 
whatever.  For  if  one  having  a  competent  authority  iiTue 
a  lawful  command,  it  is  not  in  the  power  of  any  other, 
having  an  equal  authority  in  the  fame  refpetl,  to  iflue  a 
command  contrary  to  the  firft  ;  for  that  would  be  to  legalize 
confufion  and  diforder.  And  therefore,  fays  Lord  Hale,  if 
the  fheriff  having  a  writ  of  pofleflion  agui  ifl  the  houfe  and 
land?  of  A.  j  and  A.  pretending  it  to  be  a  riot  upon  him, 

gain 


£.14. 


Poph. 


ale  460^"' 
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gain  the  conftable  of  the  vill  to  afiift  him,  and  to  fupprefsj    Ch  y.  §  -i. 
the    fhcriff  or  his  bailiff;  and  in  the  conflict  the  conftable  ° 
be  killed-,  this  is  not  fo  much  as  manflaughter  :  but  if  any  _'J" 


of  the  (heriff's  officers  be  killed,  it  is  murder;  becaufe 
the  conftable  had  no  authority  to  encounter  the  fherili  's 
proceeding  or  a£ling  by  virtue  of  the  king's  writ. 

Upon  thefe  principles  a  cafe  was  ruled  by  Mr.  Juftice  ETeterSum.Aff. 
H^ath  upon  an  indictment  for  an  aflault  and  refcue  ;  where  1793- 
the  fheriff 's  officers  having  apprehended  a  man  by  virtue  of 
a  writ  againft  him,  a  mob  collected  and  endeavoused  by 
violence  to  refcue  the  prifoner.  In  the  courfe  of  the  fcuffle/ 
which  was  at  ten  o'clock  at  night,  one  of  the  bailiffs  having 
bferi  violently  affaulted  ftruck  one  of  the  aflailanrs,  a  wo- 
man, and  as  it  was  thought  for  feme  time  had  killed  her: 
whereupon  and  before  her  recovery  was  afcertained  the  con- 
ftable was  fent  for,  and  charged  with  the  cuftody  of  the 
bailiff  who  had  ftruck  the  woman.  The  bailiffs  on  the 
other  hand  gave  the  conftable  notice  of  their  authority,  and 
reprefented  the  violence  which  had  been  previoufiy  offered  to 
them  ;  notwithstanding  which  he  proceeded  to  take  them 
into  cuftody  upon  the  charge  of  murder,  and  at  firft  offered  * 
to  take  care  alfo  of  their  prtfoner ;  but  the  latter  was  foon 
refcued  from  them  by  the  furrounding  mob.  And  the  wo- 
man having  recovered,  the  bailiffs  were  releafed  by  the  con- 
ftable the  next  morning.  Heath  J.  was  clearly  of  opinion, 
that  the  conftable  and  his  affiftants  were  guilty  of  the  af«  . 
fault  and  refcue,  and  directed  the  jury  accordingly  (a). 

It  has  been  often  in  queftion  how  far  a  conftable,  or  other         $  72« 
peace  officer,  is  warranted  in   arrefting  one  upon  a  charge  7^ .  ff-  Ir'atb 
by  another  of  a  mere  breach  of  the  peace  after  the  affray  //-Ji-  '•'  -f 
is  ended  and  the  peace  reftored,  without  a  fpecial  warrant  ainft.  52. 
from  a  magiftrate.     The  better  opinion  however  feems  to  *Hawk.ch.  12. 

T      °  r  f.  10.  anuch   13, 

«  that  ne  hath  no  fuch  authority.     Certainly  not,   as  for  f.  8.  *Ld.  Ray. 
the  purpofe  of  imprifoning  or  compelling  the  party  to  find  ^^V.pji  " 

-u.  Aff.    1787,  cor.  Gould  J.    MS.   Skarret's  ci.e,   T.  35  Eii«.    Dale,  ch,  I.  C  7. 
(a)   Tbe  jury  however  acquitted  the  defendant!. 

X  fureties. 
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V-ft  L?2'    furet'ies  («}•     Yet  Lord  Hale  (£),  and  fome  later  authorities, 
r.i.dfmeaior.         have  holden  that  he  may  arreft.  the  party  upon  the  charge  of 
'  another,  though  the  affray  be  over,  for  the  purpofe  of  bring- 

ing him  before  a  juitice  to  find  fureties  or  for  appearance* 
But  where  time  and-circumftances  will  admit  of  it,  the  bet- 
ter way  is  to  apply  to  a  magidrate  for  a  warrant.  It  feems 
2  Hale,  S8>  clear  however  that  if  one  menace  another  to  kill  him,  upon 
complaint  thereof  to  the  canftable  forthwith*  he  may,  in 
order-  to  avoid  the  prr.fent  danger,  arrdl  the  party  and  de- 
tain him  till  he  can  conveniently,  bring  him  to  a  juftice  of- 
the  peace.  But  this  power  is  grounded  on  the  duty  of- the 
officer  to  prevent  a  probable  felony,  and  mud  be  governed 
Halt.  ch.  116.  by  the  fame  rules  which  apply  to  that  cafe;  though  Daltou 
extends  it  even  to  the  prevention  of  a  battery. 

$  73-  In  the  cafe  of  arrefts  upon  procefs,  whether  by'writ  or 

Vdtt^i  warrant,  if  the  officer  named  in  the  procefs  give  notice  of 

*oft.  f.  78.  So,   his  authority,  and  refiftance  be  made,  and  he  be  killed  ;  it 

will  be  murder;  if  in  fr.ct  fuch  notification  were  true,  and 

the  procefs  legal ;  for  after  fuch  notification  the  parties  op- 

pofing  the  arreft  ac~r.ed  at  their  own  peril. 

q.  As  to  Arrefl i  in  civil  Suits, 

§74- 
Artefl  m  civil         In  civil  fuits,  if  the  party  againft  whom  the  procefs  has 

j' Haie,  48 1.        ifTued  fly  from  the  officer  endeavouring  to  arrell  him,  and  be 

i  Hawk.  ch.  *8.  \^\\ti\  by  him  in  the  purfu.it, Lord  Hale  thinks  it  is  murder; 

i    18.  ao.  * 

ro:t.  171.          but  Mr.  Juftice  Fofter  fays  it  will  be  murder  or  manflaugh- 

» MS.Sum.i43.  ter  as  circum lances  vary  tl,e  caf^.  For  if  the  officer  in  the 
heat  of  the  purfuit,  and  merely  in  order  to  overtake  the  de- 
fendant, fhould  trip  up  his  heels  or  give  him  a  ilroke  with 
an  ordinary  cudgel  or  other  weapon  not  likely  to  kil!t  and  death 
fhould  unhappily  enfue  ;  this  will  not  amount  to  more  than 
manflaughter.  The  blood  was  heated  in  the  purfuit,  and 
no  fignal  mifchief  intended.  But  if  he  made  ufe  of  a  deadly 
weapon,  it  will  amount  to  murder.  The  mifchievous  vin- 
dictive fpirit  determines  the  nature  of  the  offence.  I 

(a)  Yet  Lord  Coke  fays  (4lnft.  265.)  that  a  conflable  may  take  furety  of  the. 
peace  by  obligation. 

(i>\  2  Hale,  90.  Handcock  v.  Sandham  and  others,  Sittings  after  Hil.  1785, 
at  Weflm.  cor.  Ld.  Mansfield.  And  Williams  v.  Dempfcy,  Guildh.  Sitt.  after 
Mich.  1787.  cor.  Bullef  ].'  MS. 

doubt 
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doubt  whether  Lord  Hale,  or  any  of  the  writers  on  the 

fame  fubject,  meant  to  carry  the  doctrine  further;  though  fuits. 

they  may  not  have  exprefled  themfehes  fo  guardedly  as  Mr.  - 

Juftice  Fofter  has  done.     It  rather  feems  that  Lord  Hale 

intended  only  to  fpejk  of  the  officer's  intentionally  killing 

the  defendant  in  his  flight,  not  being  able  to  overtake  him. 

The  cafe   of  a  defendant   flying  after  an   arreft   actually  vide  i  Roll.  R. 

made,  or  out  of  cuilody  in  execution  for  debt,  feems  alfo  to 

be  governed  by  the  fame  rules.    But  certainly,  in  cafe  of  refift-  ^  °^'i^7°^' 

ancc  made,  the  perfon  having  authority  to  arreft  may  repel  494.   ^infr.  51. 

force  with  fcrce,a^d  need  not  give  back;  and  if  death  unavoid-  l{  1^*13CQ 

ably  enfue  in  the  ftruggle,  he  will  be  juftified  :  as  on  the  other  Ante,  f.  63. 

hand  the  killing  him  will  be  murder  :  and  the  cafe  in  Rolle,  '  ^>H.Rep.iS9- 

Vult  ante,  f.  63. 

where  the  officer  was  holden  guilty  of  manfhughter,  becaufe 
ia  fuch  cafe  he  had  not  firft  given  back  as  far  as  he  could 
before  he  killed  the  party  who  had  efcaped  out  of  cuftody 
in  execution  for  a  debt,  and  refifted  being  retaken,  feems 
to  ftand  alone,  ai»d  has  been  difapproved  of.  In  all  thefe 
cafes,  however,  the  party  mud  have  fome  notification  of  the 
officer's  bufinefs. 

But  no  private  perfon  can  of  his  own  authority  arreft  in  «  Hawk,  ch.  aS. 
civil  fuits.  '  *9' 

4.  Prejfing. 

There  are  yet  two  other  occafions  wherein  the  arreft  and         $  75. 
detention  of  perfons  of  a  particular  defcription  may  be  iulli-       frtfcs.- 

r     .    f          i         -  r  r     i       n.  -,,../,-     See  the  argument 

ned  for  the  iafety  of  the  ftate  ;  one  of  thefe  is  m  the  cafe  or  Mr.  j.  Fofter 


of  mariners,  who  are  legally  imprefled  to  ferve  on  board  o 
his  majefty's  {hips  of  war  :  and  the  other  in  cafe  of  danger 
from  invaGon  or  infurreclion,  when  the  crown  has  a  right 
to  require  the  perfonal  fervice  of  every  man  capable  of  bear-  '  Hawk,  ch.ix. 
ing  arms.  Of  the  former  right,  which  is  and  always  has  been  Sofih,E.^G.-. 
in  common  exercife,  it  is  to  be  obferved  ;  i.  That  the  right  lEaf*''  <"  --a- 
of  imprefling  for  the  fea  fervice  is  confined  to  mariners  (a).  HH.  7.^.1. 
2.  There  muft  be  a  legal  warrant.  3.  It  muft,  as  in  other  l6*«7C-r.  i. 
cafes,  be  executed  by  a  proper  officer.  The  two  laft  points  Dixon's  cafe, 

will  be  confidered  in  their  proper  places.  ^  ('  8o-      ' 

Pod.  &  76.  79. 

(<:)  The  prefs-warrant,  as  appears  by  R«  v.  Sofdjr,  1  Eift'i  R«p.  466.  extendj 
sn  terms  to  "  fea;r.en,  f.-ifaring  men,  and  others  whofc  occupations  and  callings  are 
"  to  warlt  :n  ve::V.»  i.-.:  -JM  usa  rivers."  And  fee  thsrt  the  eoaftrudioo  put 

* 
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If  there  be  a  proper  officer  with  a  legal  warrant  to 
^  '  _  .    prefs,  and  the   party  endeavoured  to   be  taken,  being  a  fit 


objeft  of  that  fervice,*  refufe  to  fubmit,  and  refift,  and  kill 

the  oificer  or  any  of  his  affiilants,  they  doing  no  more  than 

is   necefiary   to    imprefs    the   mariner,   and  overcome    the 

Anfe,  p.  302.      refinance  ;  it  follows-  by  every  legal  analogy  that  fuch  a  cafe 

3°7-  would  amount  to  murder.     On  the  other  hand,  if  the  party 

attempted  to  be  prefied  be  killed  in  fuch  ftruggle  it  feems 

juftifiable,   provided  the  refillance  could  not  otherwife  be 

•  *  overcome  ;  and  the  officer  need  not  give  way,  but  may  freely 

,repel  force  by  force.     And  if  the  right  of  preffing  do  not 

fland  on  this  firm  foot,  it  were  better  abandoned  altogether, 

than  by  putting  officers  on  performing  a  fervice  to  which  an 

oppofition    is    partially  encouraged,    thereby    to    promote 

bloodihed  and  clifordtr  inflead  of  duty  and  fubmiffion  to  the 

law.    But  in  gafe  the  party  fly,  the  killing  by  the  officer  in  the 

purfuit  to  overtake  him  would  be  manflaughter  at  lead,  and 

in  fome  cafes  murder,  according  to  the  rules  which  govern 

the  cafe  of  mifdemeanors  ;  paying  attention  neverthelefs  to 

>  thofe  ufages  which  have  prevailed  in  the  fea  fervice  in  this 

refpect,  fo  far  as  they  are   authorifed  by  the  Courts   which 

Poft.  p.  312.  .      have  ordinary  jurifdifSlion  over  fuch   matters,  and  are  not 

exprefsly  repugnant  to  the,  laws  of  the  land. 

Rex  v.  Phillips,  An  officer  in  the  imprefs  fervice^put  one  of  his  feamen  'on 
Cowp.  £32.  board  a  boat  belonging  to  'one  William  Collyer,  a  fifherman, 
^with  intent  to  bring  it  under  the  (tern  of  another  vefTd  in 
order  to  fee  if  there  were  any  fit  objecls  for  the  imprefs 
fervice  on  boafd.^  The  boat  fteered  away  in  another  di- 
re£lion  ;  and  the  officer  purfued  in  another  veffel  for  three 
hours,  firing  feveral  {hots  at  her  with  a  muflcet  loaded 
with  ball  for  the  purpofe  of  hitting  the-  kailyards  and  bringing 
the  boat  to,  which  was  found  to  be  the  ufual  way  ;•  one  'of 
which  (hots  unfortunately  killed  Collyer.  The  Court  faid 
it  was  impoffible  for  it  to  be  more  than  manftaughter.  This 
I  prefume  was  on  the  ground  that  the  mufquet  was  not 
leveled  at  the  deceafcd,  nor  any  bodily  hart  intended  to 
hirru  But  inafmuch  as  fuch.  an  aft  was  calculated  to  breed 
danger,  and  not  warranted  by  law,  though  no  bodily  hurt 
were  intended,  it  was  manflaughter  j  and  the  defendant 
«  was"  burned  in  the  hand. 

5.  Next 
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5.  Next  comes  under  confideration  hoiu  far  ike  Itgaliiy    ch-(v-  j 
vf  procefs  or  formality  in  the  manner  of  making  the  arreft  may  ctj^a 
•be  material  upon  queftions  of  koinicids  on  arrejls  :  and  herein  cftht 
feveral  matters  are  to  be  attended  to- 

i.  That  the  Court  or  perfon  from  whom  the  procefs  iffues 
has  a  competent  jurifdi6tion  apd  authority.  2.  That  the  Ante,  f.  66.  73. 
procefs  itfelf,  be  it  by  writ  or  warrant,  be  fo  far  legal  that  ,5"^ 
it  be  not  defective  in  the  frame  of  it.  3.  That  the  party 
executing  the  procefs  or  making  an  arreft  virtute  officii,  be 
a  lawful  officer  for  thatpurpofe,  or  an  affiftant  to  fuch  j  and 
that  there  be  due  notification  thereof.  4.  That  the  procefs 
be  executed  or  arreft  made  duly  and  according  to  law  ;  and 
herein,  where  doors  rriay'  be  broken  open.  5.  How  far  a 
defect  in  any  of  thefe  particulars  may  be  urged  by  a  third 
perfon  who  officioufly  interferes  to  prevent  the  arreft. 

i.  Lord  Coke  fays,  that  a  conftable  endeavouring  to  arreft        §  77* 
by  warrant  from  the  High  Commiffion  Court  being  killed  in  si 
the    attempt,    it  was  only    fe   defendendo    in   the  party;  4in'*-333« 
for  the  conftabje  had  no   lawful  authority.     But  this  has  Foft-aijT 
b^ren  doubted  by  good  advice ;  and  it  has  been  thought  with  9C°'  62* 
more   propriety  that   it   would  be  manflaughter;    becaufe  r~t!e  Cook's 
there  was  no  neceffitw  for  recurring  to  fuch  an  extremity.  Cife' ?oft' 
And  this  feems*  to  be  now  fuffidently  eftablifhed  by  \Vi-  w; there's  cafp, 
thers's  cafe  before  mentioned.     The  warrant  in  truth  makes  M^.Tracv^la. 
no  difference  on  fuch  an  occafion  ;  but  the  cafe  fhould  be 
judged  upon  ife  own  merits,  independent  of  that  facl. 

By  the  it-it.  24  Geo.  2.   c.  44.  f.  6.  If  the  warrant  be  re-  24 G«^.  ?.  - 
gul.ir  in  the  fVameof  it,  the  cfacer  executing  it  minifterially  txe&imi?m*r~* 
is  indemnified  againft  any  action  for  damages  by  the -party  ranls' 
injured,  though  the  magiftrate  by  whom  it  was  iffued  ex- 

Cteded  his  jurifdiclion. 

I 

i.  It  is  fufficient  if  the  procefs  itfelf  be  legal  in  the  frame      .§  78. 
of  it,  and  illue  in  the  ordinary  courfe  of  justice  from  a  court ' Pr'1  Jl  ielal'M 
or  pevfon  having  jurifdiclion  in  the  cafe.      No  error  or  irre-   i  MS.  Sut^.  167. 
gularity  in  the  previous  proceeding  will  slT^cl  it,  or  excufe  F°p    3I'l 
the  party  killing  the  officer  in  the  execution  of  it  from  the    i~Ha*k.  ch.  31. 
guilt  of  murder.     And  therefore  if  a  capias  ad  fatisLcien-  9'co.'6Sfo. 
.  fieri  facias,  writ  of  affiftance,  or  any  other  writ  of  the 

X  3  like    .  ' 
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Ch.y.  $78.  like  kind,  iflue  dirededto  the  fheriff,  and  he  or  any  of  his 
t,]Tanjlr%Ji~  officers  be  killed  in  the  execution  of  it ;  upon  an  indidment 
*  .  '  for  this  murder  it  is  only  necefiary  to  produce  the  writ  or 

,    warrant,  without  fliewing  the  judgment  or  decree  :  for  how- 
ever erroneoufly  the  procefs  iffued,  the  {heriff  muft  obey,  and 
is  jullified  by  it.     And  fo  it  was  ruled  by  Lord  Hardwicke 
R.v.Rogers,      in  the  cafe  of  Rogers.     So  though  the  caufe  be  not  expreffed 

Cornwall  Sum.  •   i     r    rr    •  i 

Afl.  1735.          w       lufncient  particularity,  the  officer  is  juflified  if  enough 
lHaSleSTol64'  aPPear  to  fliew  that  the  magnate  had  jurifdidion  over  the 
fubjed   matter.     This   muft   however  be   underftood  of  a 
warrant  containing  all  the  effential  requifites  of  one. 

laSeriCLarge        In  a11  kinds  of  Procefs  both  civil  and  criminal,  the  falfity 
i  MS.  Sum.  164.  of  the  charge  contained  in  fuch  procefs,  that  is,  the  real  in- 
juftice  of  the  demand  in  the  one  cafe,  or  the  party's  inno- 
cence in  the  other,  will  afford  no  matter  of  alleviation  for 
killing  the  officer  :  for  every'man  is  bound  to  fubmit  hirn- 
CurtisVcafr,       felf  to  the  regular  eourfe  of  juftice.     And  therefore  where 
an  efcape  warrant  had  been  obtained  improperly  and  by  per- 
jury, it  varied  not  the  offence  of  him  who  killrd  the  officer 
j  Hal^it.        in  attemPting  to  execute  it.     But  if  the  procefs  be  defedive 
fro.  Car.  37i.     in  the  frame  of  it  •,  as  if  there  be  a  miftake  in  the  name,   or 
W.Jones, 346.     addition  Of  tne  party  ;  or  if  the  name  of  the  party  or  of  the 
officer  be  inferted  without  authority,  and  after  the   ifTuing 
of  the  procefs  ;  and  the  officer  in  attempting  to  execute  it 
be  killed  ;  this  is  only  manflaughter  in  the  party  whofe  li- 
berty is  invaded. 

R.  v.Stockley,  The  prifoner  Stockley,  about  Lady  day  17^3,  had  been 
JS*ef'»^M8  anrefted  by  Welch  the  deceafed,  at  the  fuit  of  one  Bourn, 
i  Hale,  457.-  but  was  refcued  ;  and  afterwards  declared,  that  if  Welch 
offered  to  arreft'him  again  he  would  fhoot  him.  A  writ  of 
refcue  was  made  out  at  the  fuit  of  Bourn,  and  carried  to  the 
office  of  Mr.  Deacle,  who  aded  for  the  under-fheriff  of 
Staffordfhire,  to  have  warrants  made  out  on  the  fame.  The 
under-iheriff 's  cuftom  was  to  deliver  to  Deacle  fometimes 
blank  warrants,  fometimes  blank  pieces  of  paper  under  the 
feal  of  the  office,  to  be  afterwards  filled  up  as  occafion  re- 
quired. Deacle  made  out  a  warrant  againfl  Stockley  upon 
one  of  thefe  blank  pieces  of  paper,  and  delivered  it  to  Welch, 
who  inferted  therein  the  names  of  Thomas  Clewes  and  Wil- 
liam Davil  on  the  izth  of  July  1753.  On  the  ipth  of  Sep- 
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tember  following  Welch,  Davil,   Clewes,  and  Howard  to    ch.  V.  £  -?•. 
whom  Stockley  had  declared  he  would  (hoot  Welch,   went  £*«%?••' 

'  '  ^  ceft  and  a<  rip 

to  arreft  Stockley  on  this  warrant.  Clewes  and  Davil  hav-  _ 
ing  the  warrant  went  into  the  prifoner's  houfe  firfti  and 
called  for  refrefliment ;  but  an  alarm  being  given  that  Welch 
was  coming,  the  door  was  locked  :  upon  which  Clewes  ar- 
refted  the  prifoner  on  this  illegal  warrant ;  who  thereupon, 
fell  upon  Clewes,  and  thruft  him  out  of  doors,  but  kept  Da- 
vil within,  and  beat  him  very  dangeroufly,  he  crying  out 
murder.  On  hearing  this  Welch  and  Howard  endeavoured 
to  get  into  the  houfe,  and  Welch  broke  open  the  window, 
and  had  got  one  leg  in,  when  Stockley  (hot  and  killed  him. 
The  prifoner  abfconded,  and  was  not  apprehended  till  De- 
cember 1771.  He  was  tried  at  the  Lent  afiizes  following 
for  murder,  when  the  jury  found  exprefsly  that  the  deceafed 
attempted  to  get  into  the  houfe  to  aflift  in  the  arreft  of 
Stockley.  Howard,  Clewes,  and  Davil,  being  dead,  their 
depofitions  before  the  coroner  were  read;  and  minutes 
were  taken  of  the  above  facts  for  a  fpecial  verdict ;  but  to 
(ave  expence  they  were  referred  to  the  judges  of  B,  R.  (but 
not  argued ;)  who  certified  that  the  offence  amounted  in 
point  of  law  only  to  manflaughter.  The  prifoner  was  there- 
upon branded  and  imprifoned  nine  months. 

The  practice  of  ifluing  blank  warrants,  which  occurred  Blank  TOW  a;.-. :~ 
in  the  above  cafe,   has  been  very  general,  and  is  highly  re-  lllelal- 
prehenfible,     To  fay  the  lead  of  it,  it  withdraws  from  the 
minillers   of  juftice   that  protection  which  the  law  when 
properly  executed  was  meant  to  afford  them  ;  and  thereby 
holds  out  a  temptation  to  future  refiftance,     Upon  the  oc- 
cafion  juft  mentioned  it  ferved  as  a  cloak  to  fcreen  a  defpe-* 
rue  and  atrocious  offender  from  the  punifhment  which  he  * 

fo  well  merited.     It  is  true,  that  has  ignorance  of  the  defect; 
in  the  warrant  at  the  time  did  not  vary  the  cafe  in  ftrictnefs 
o£  law  :  but   there  was  this  additional  circumftance  in  his 
cafe  .which  may  dcfcrve  to  be   well  weighed,   that  he   had 
before  deliberately  rcfolved  upon  (hooting  Welch  in  cafe  he 
olTered  to  arreft  him  again,  which  in  nil  probabifity.it  might 
be  his  duty  to  do.     This  was  relied  on  by  fome  of  the  judges  r?,/,?  Curtis'* 
in  Curtis's  cafe,  as  indicative  of  premeditated  malice  and  cafe,Foft.iJ7,s. 
cruelty,  and  therefore  fufficient  of  itfelf  to  Warrant  a  con-  *' 

X  4  vidtion 
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L^'ah'c)  7*'  vj(^on  for  murder>  independant  of  the  legality  of  the  warrant, 
r$aiai'arrtft'  which  was  there  however  holden  to  be  legal.  The  praftice 
•  I  have  alluded  to  was  lately  reprobited  in  a  cafe  of  a  fimilar 

nature*  where  the  fheriff  having  direded  a  warrant  to  A., 


..3. 
6Te:miUp.i32.  by  name,  and  all  his  other  officers;  B.'s  name  (another  of 

pott>  the  fheriff's  officers)   was  inferted   after  the    warrant  was 

figned  and  fealed  by  the  fheriff;  and  therefore  an  arreft  by 
B.  was  holden  illegal. 

** 

§  79.  With  regard  to  prefs-warrants,  they  have  in  modern  times 

r'L  FoftTT^'.    keen  iflued  from  the  board  of  Admiralty,  grounded  upon  an 
&c.  ante,  f.  75.    order  of  his  Majefty  in  council;  and  are  directed  to  fome 
one  particular  officer,  who  is  therein  directed  not  to  intruft 
any  perfon  with  the  execution  of  it  but  a  commiffioned  offi- 
cer, whofe  name  and  office  (hall  be  inferted  on  the  back  o£ 
the  warrant. 
,  • 

§  80.  3-  The  party  taking  upon  him  to  execute  procefs,  whe- 

Artft  byaltgal  ther  by  wiit  or  warrant,  muft  be  a  legal  officer  for  that  pur- 
i  vis  Sum  169.  P°fe»  or  an  affiflant  to  fuch,  ancf  he  muft  give  due  notification 
iHaic,457.459.  of  his  bufmefs.  If  he  be  a  conftable  or  other  known  officer 
cordon's  cafe,  de  faclo,  afting  within  his  diftri£r,  it  is  fufficient  without 
[vit>  f.  81.  proving  his  appointment  and  fwearing  in.  If  an  officer 
•  make  an  arreft  out  of  his  proper  diftricl,  or  h.ive  no  warrant 

or  authority  at  all  ;  as  if  his  name  be  inferted  after  the  iflu- 
ing  of  the  writ  or  procefs  without  lawful  authority  ;  he  is  no 
legal  officer,  nor  entitled  to  the  fpecial  protection  of  the  law  : 
and  therefore  if  he  be  killed  by  the  party  injured  in  the 
ftruggle,  it^  only  manflaughter.  On  the  other  hand,  if  the 
fuppofed  officer  purpofcly  kill  the  other  party  for  not  fubmit- 
ting  himfelf  to  fuch  illegal  arreft,  it  will  generally  fpe;iking 
be  murder:  that  is,  in  all  cafes  at  leaft  where  an  indifferent 
perfon  acting  in  the  like  manner  without  any  fuch  pretence 
would  be  guilty  to  that  extent. 
O.  B.  »}O3.  Thus  a  warrant  having  been  directed  from  the  Admiralty 


jws.°c:;ed  in^  *  to  I-101^  Danby  to  impre/s  feamen,  one  Browning  his  fervant, 
Se-jt.  Foitei  o       without  any  warrant  in  iuritingt  imprffled  one  who  was  no 

fcamap,  who  trying  to  efcape  was  killed  by  Browning  :  ad- 

judged murder. 

So 
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So  in  Walter  Dixon's  cafe,  the  captain  of  the  Royal  So-    Cf,  v  ^  8o- 
vereign  man  of  war  had  a  warrant  for  impreffing  mariners,  ^r>t-  !J  a  -'gd 

upon  which  a  deputation  was  indorfed  in  the  ufual  form  to  c-F"~r' 

one  Stafford,  a  lieutenant.     The  mate  of  the  Royal  Sove-  ^ ;r ,._,-«.  cali 

reign,  together  with  the   prifoner  Dixon  and  fome  others,  ^ 

•  ,  i  •  •          *>.  Den~ 

but  without  either  the  captain  or  lieutenant,  imprefled  one  , .;  ;1,  j.  ,  MS. 

Anthony  How,  who  never  was  a  mariner,  but  was  ftrrvantto  Su!n'  I7°,;  IT3*4 

'      .  to  be  1758,   ia 

a  tobacconift.  How  made  fome  refiftance,  and  for  that  Sejt.Fofter'« 
purpofe-drew  a  knife  which  he  held  in  his  hand;  where-  ''•* 
upon  Dixon  with  a  large  walking-dick,  about  four  feet  long 
and  a  great  knob  at  the  end  of  it,  gave  How  a  violent  blow 
on  the  fide  of  his  head,  of  which  he  died  in  about  fourteen 
days.  This  was  adjudged  murder  :  for  in  this  cafe  the  cap- 
ture and  detention  of  How  were  unlawful  on  two  accounts  ; 
firft,  becaufe  neither  the  captain  or  lieutenant  were  prefent, 
and  Dixon  was  no  lawful  officer  for  that  purpofe,  or  affift- 
ant  to  fuch.  Secondly,  becaufe  How  wa«  not  a  proper  object 
to  be  imprefled.  Under  thefe  circumftances  it  was  lawful 
for  How  to  defend  himfrlf ;  and  Dixon's  killing  him  in  confe- 
quence  of  an  unlawful  capture  and  detention  was  murder. 

In  Borthwick's  cafe,  where  a  prefs  warrant  had  been  Borthwick't 
directed  to  lieutenant  William  Palmer,  enjoining  all  mayors,  "fe,  DougU 
&c.  to  aid  and  aflift  him,  and  thofe  employed  by  him  in  the  ex- 
ecution thereof;  and  he  had  given  verbal  orders  to  the  de- 
fendant and  feveral  others  to  imprefs  certain  feafaring  men 
of  whom  he  had  rrcdved  intelligence  :  fuch  delegation  was 
holden  to  be  clearly  bad  ;  and  the  execution  of  the  warrant 
by  the  prifoners,  Palmer  not  being  there,  illegal.  In  that 
fcafe  it  was  exprefsly  found  to  be  the  conftant  ufage  and  in- 
variable cufiom  of  the  navy  for  all  commiffioned  officers 
having  in  their  cudoHy  fuch  prefs  warrants  to  give  verbal 
orders  to  fuch  petty  officers  (of  whom  there  was  one  amon^ft 
the  prifoners  in  this  cafe)  whom  they  may  think  fit  to  em- 
ploy upon  the  imprefs  fervice ;  and  that  fuch  petty  officers 
ufualiy  aft  without  any  other  authority  than  fuch  verbal 
orders.  No  ftrefs  however  could  be  laid  on  an  ufage  fli-  Ante,  308. 
redly  repugnant  to  the  laws  of  the  land. 

In  Alexander  Broadfoot's  cafe  before  mentioned,  the  lieu-  Br  adfoot's  cafe, 
tenant  of  the  prefs-gang,  to  whom  the  execution  of  it  was  I-M-;>Foft.  154. 
properly  deputed,  having  remained  in  King  Road  in  the 

port 


Cli.  V.   $80. 
Areft  i>y  a  legal 
rfficer. 


59. 


Officer  afrbig  out 
tf  his  jurifilifiion, 
j  Hale,  458,  9. 
ante,  f.  51.55. 

2  Hawk.  ch.  13, 
f.  17.  30. 
PldeTooley's 
«afe,  poft.  f.  89. 


§81. 

Due  notice  to  tbt 

farties. 

Ante,  f.  71.  80. 


J  Hale,  470; 
O.  B.  1657, 
Foft.  198. 
ante,  f.  46. 


Foft.  310, 311. 
iHale,4r-o,  1,2 
Kel.  66.115. 
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.port  of  Briftol  while  his  boat's  crew  went  fome  leagues  down 
the  channel  in  the  boat  by  his  directions  to  prefs  feamen ; 
and  in  the  furtherance  of  that  fervice  one  of  the  prefa-gang 
being  killed  by  a  manner  on  board  a  veffel  which  they  boarded 
with  intent  to  prefs  thofe  whom  they  found  there,  though 
before  any  perfonal  violence  offered  by  the  prefs-gang ;  it 
was  holden  to  be  only  manflaughter.  But  if  a  warrant  be 
direcled  to  feveral,  any  of  them  may  execute  it. 

In  like  m-anner,  if  procefs  be  executed  out  of  the  jurifdic- 
tion  of  the  Court  from  whence  it  iffues,  the  killing  the  officer 
attempting  to  enforce  the  execution  of  it  upon  the  patty 
would  be  only  manflaughter.  But  if  the  procefs  be  dire&ed 
to  a  particular  conftable  by  name,  or  even  by  his  name  of 
office,  and  he  execute  it  within  the  jurifdiclion  of  the  court 
or  magiftrate  iffuing  the  fame,  although  it  be  out  of  the  con- 
ftable's  vill,  that  will  be  fufficient. 

But  further,  the  parties  upon  whom  procefs  is  to  be  exe- 
cuted muft  have  due  notice  of  the  officer's  bufinefs,  in  order 
to  make  their  refiftance  in  the  higheft  degree  criminal. 
And  unlefs  there  be  fome  notification  to  them  in  one  or 
other  of  the  ways  after  mentioned,  the  killing  of  the  officer 
upon  refiftance  made  againft  the  arreft  will  not  be  murder. 
Thus  where  a  bailiff  pufhed  abruptly  and  violently  into  a 
gentleman's  chamber  early  in  the  morning  in  order  to  arreft 
him,  but  not  telling  his  bufinefs  or  ufing  words  of  arreft ; 
and  the  party  not  knowing  that  the  other  was  an  officer,  in 
the  firft  furprize  fnatched  down  a  fword  which  hung  in  his 
room  and  killed  the  bailiff,  this  was  ruled  to  be  rrian- 
flaughter. 

With  regard  to  fu-ch  minifters  of  juftice  who  in  right  of 
their  offices  are  confervators  of  the  peace,  and  in  that  right 
alone  interpofe  in  die  cafe  of  riots  and  affrays,  it  is  neceflarv 
in  order  to  make  the  offence  of  killing  them  amount  tomuc- 
der,  that  the  parties  concerned  fliould  have  fome  notice  of 
the  intent  with  which  they  interpofe  :  othcrwife  the  perfons 
engaged  may  in  the  heat  and  buftle  of  an  affray  imagine  that 
they  come  to  take  a  part  in  it.  But  in  thefe  cafes  a  fmall 
matter  will  amount  to  a  due  notification.  It  is  fufficient  if 
the  peace  be  commanded,  or  the  officer  in  any  other  manner 

'  dccl.ire 
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declare  with  what  intent  he  interpofes.     Or  if  the  officer  be    ch.  v.  §  8r. 

within  his  proper  diftridt,  and  known  or  but  generally  ac-  #<>£"&'*">/- 

knowledged  to  bear  the  office  he  aflumes ;  or  if  in  order  to  — 

keep  the  peace  he  produce  his  ftaff  of  office,  or  any  other 

•known  enfign  of  authority,  the  law  will  prefume  that  the 

party  killing  had  due  notice  of  his  intent,  efpecially  if  it  be 

in  the  day-time.     In  the  night  indeed,  when  fuch  ehfigris  of 

•authority  cannot  be  diftinguifhed,  fome  further  notification 

is  neceflary ;  and  commanding  the  peace,  or  ufing  words  of 

'the  like  import  notifying  his  bufinefs,    will  be  fufficient. 

Thefe  kinds  of  notification  by  implication  of  law  hold  alfo 

in  cafes  where  fuch  officers,  having  warrants  directed  to  them 

as  fuch  to  execute,  are  refvfted  in  the  attempt.     And  there-  p0ft.  f.«4. 

fore  in  Thomas  Gordon's  cafe,  who  was  indicted  for  the  Gordon's  cafe, 

murder  of  Georee  Linnell,  conftable  of  Pattifhall.  in  the  exe-  Nonbamoton 

C_        A  fl*     T  **^A— 

cution  of  his  office,  in  attempting  to  arreft  the  prifoner  in  cor'  Thomfon 

his  own  houfe,  by  virtue  of  a  warrant  obtained  aeainft  him  B.,MS.BuiierJ. 

....  _  ^  poft.f.  izz.S.C. 

from  a  juttice  of  peace,  at  the  mitance  of  one  rratt,  for  an 

afiault,  which  warrant  had  been  directed  to  the  conftable  of 
Patti/hall,  and  delivered  by  Pratt  to  the  deceafed  to  execute 
as  conftable  of  the  parifh  ;  it  appearing  that  the  deceafed  at 
the  time  he  went  to  the  prifoner's  houfe  in  the  day-time  to 
execute  the  warrant  had  his  conftable's  ftaff  with  him,  and 
gave  notice  of  his  bufinefs  ;  and  further,  that  he  had  before 
acted  as  conftable  of  the  parifh,  and  was  generally  known  as 
fuch.  At  a  conference  of  all  the  judges  on  this  cafe,  they  26th- Tune  i-?j. 
were  of  opinion  that  this  was  fufficient  evidence  and  notifi- 
cation of  his  being  conftable  ;  although  there  were  no  proof 
of  his  appointment,  or  of  his  having  been  fworn  into  the 
office. 

So  fays  Lord  Hale;  if  the  officer  be  demanded  he  mud    i Hale,  583. 
{hew  his  warrant ;  but  if  he  doth  it  virtute  officii  as  con-   « Co^eo'.*       ' 
ft  able,  &c.  it  is  fufficient  to  notify  that  he  is  conftable,  or  poft- f-  84- 
that  he  arrefts  in  the  king's  name. 

But  it  is  alfo  faid  in  the  books,  that  if  there  be  a  fudden          $  g2. 
affray,  and  the  conftable  come  in,  and  endeavouring  to  ap- 
peafe  it  be  killed  by  one  of  the  company  who  knew  him  ;  (by 
which  to  be  fure  muft  be  underftood  the  fame  fort  of  know-  44*.  461.' 
ledge  as  has  been  before  exprcfledj)  it  is  murder  in  that  KeLlJJ»116* 

one, 
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ch.  v.  §  82.    onCj  an(j  jn  t]ie  refj.  Wi10  knew  t{ie  conftable  and  abetted  the 

Notice  if  the  of-  .          ,         .        r 

fcer,  •  other  m  the  fact  :  but  it  they  knew  him  not,  it  would  be 

'  only  manfhughter  in  them,  though  murder  in  thofe  who  did 

know  him.  And  if  others  continuing  in  the  affray  neither 
knew  the  conftable  nor  abetted  to  his  death,  they  would  not 
be  guilty  even  of  manflaughter  ;  though  Lord  Hale  (perhaps 
over  cautioufly  if  in  truth  there  were  no  abetment)  expreffes 
fome  doubt  of  this.  But  if  the  affray  had  been  deliberately 
engaged  in,  if  the  parties  had  engaged  to  make  a  common 
caufe  and  to  maintain  it  by  force,  and  the  conftable  or  any 
other  perfon  oppofmg  them  in  it  had  been  killed,  it  would 

Ante,  f.  32.  have  been  murder  in  all;  as  is  (hewn  more  at  large  in 
another  place.  Yet  the  doctrine  of  implied  malice  feems  to 

Young's  cafe,      be  carried  further  in  Young's  cafe  ;  where  it  is  laid  down, 

tlnfl  4°z.b*  t^iat  ^  uP°n  an  affray  the  conftable  or  others  in  his  affiftancc 
come  to  fupprefs  it  and  preferve  the  peace,  and  be  killed  in 
executing  their  office,  it  is  murder  in  law,  although  the  mur- 
derer knew  not  the  party  killed,  and  though  the  affray  were 
fudden;  becaufe  he  fet  himfelf  againft  the  juftice  of  the 
realm.  In  order  however  to  reconcile  this  with  other  au- 
thorities, it  feems  that  the  party  killing  muft  have  had  implied 
notice  of  the  character  in  which  the  peace  officer  and  his 
affiftants  interfered,^  though  not  a  perfonal  knowledge  of 

, 

them. 

i  Hawk.  ch.  31.       It  is  however  agreed,  that  if  a  bailiff  or  other  officer  be 

vej'g51'53'      refilled  in  the  regular  -clifchnrge  of  his  duty  in  executing 

4  Co.  40.  b.        procefs  againft  a  party,  and  a  third  perfon,  eveji  the  ferrant 

or  friend  of  the  party  refitting,  come  in  and  take  part  againft 

the  officer  and  kill  him,  it  will  be  murder,  though  he  knew 

*  him  not. 

How  far  thefe  authorities  are  ftriclly  reconcileable  is  fit 
to  be  inquired  into.  And  perhaps  it  muft  be  undtrftood  in 
the  brttr  cafe  mentionc.l,  that  in  order  to  make  it  murder  Jn 
the  fervant  or  friend,  the  party  whom  they  came  in  to  affiil 
muft  have  hud  clue  notice  of  the  talker's  authority  ;  and  that 
if  the  offence  would  not  have  been  murder  in  the  party  him- 
felf refitting,  for  want  of  fuch  notice,  neither  would  it  in  the 
cafe  of  the  fervant  or  frieinj  under  the  like  ignorance.  So 
in  the  oafe  of  a  deliberate  breach  of  the  peace,  all  the  per- 
fons  acting  upon  the  fame  dcfign  muft  abule  the  confe- 

qucnces 
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Alienees  of  each  other's  a&s ;  and  therefore  the  knowledge  ch.  v.  §  82. 
of  one  will  be  the  knowledge  of  all,  and  the  wilful  refiftance  j^«  °ftbf  '/- 
of  one  to  the  officer  the  wilful  refiftance  of  all.  But  in  the 
eafe  of  zfudden  affray,  which  is  the  cafe  firft  put  by  Lord 
Hale,  where  there  is  no  joint  engagement  to  ftand  by  each 
other  in  the  profecution  of  fome  unlawful  aft,  there  each 
man's  cafe  (lands  more  upon  its  own  particular  merits,  and 
(hall  be  judged  fimply  upon  what  the  party  intended  to  do, 
and  actually  did.  Therefore  if  one  in  zfudden  affray  neither 
knew  the  conftable  in  the  manner  before  dated,  nor  actually 
abetted  to  his  death,  he  {hall  not  be  charged  therewith.  But 
if  he  actually  abetted  anyperfon  who  had  fuch  knowledge  of 
the  officer,  then  his  cafe  feems  at  firft  fight  not  diftinguifli- 
able  from  that  of  the  fervant  or  friend  who  come  in  fuddenly  Ante,  f.  5*. 
and  aflift  one  who  is  knowingly  refitting  an  officer  in  the 
execution  of  procefs,  and  muft  according  to  the  rule  which 
governs  that  cafe  abide  the  confequences  :  and  yet  the  books 
do  make  a  difiinclion  between  them,  though  the  Qccafion 
with  refpecl  to  the  friend  or  fervant  interfering  without  no- 
tice be  as  fudjen  as  the  cafe  put  of  the  affray  in  which  the 
conftable  interferes.  The  ground  of  the  diftinclion,  if  any,  be- 
tween thefe  two  cafes  feems  to  be,  that  thofe  who  are  already 
engaged  with  others  in  an  affray  may  in*  the  heat  of  action, 
reafonably  fufpect  that  one  who  interferes  againft  them,  with- 
out declaring  or  otherwife  manifcfting  his  purpofe,  is  come 
in  aid  of  their  opponents  •,  and  if  the  occafion  be  fudden, 
and  there  be  no  illegal  concert,  each  man's  cafe,  as  I  before 
obferved,  {rands  more  upon  its  own  ground  :  and  as  it  would 
only  have  been  manflm  hterif  the  party  not  knowing  the  con- 
ftuble  had  killed  him  in  the  affray  with  his  own  hand,  fo  his 
cafe  cannot  be  made  worfe  by  his  cafually  and  ignorantly  abet- 
tinganother  who  did  know  him  in  the  fjme  ac~r,.  Whereas  one 
who  wilfully  engages  in  cool  blood  in  a  breach  of  the  peace, 
by  aff.uilting  another,  inftead  of  endeavouring  to  affuage  the 
difpute,  is  bound  firft  to  fitisfy  himfelf  of  the  juftice  of  the 
caufe  he  efpoufes  at  his  peril.  -And  further,  in  the  cafe  of  a 
fudden  affray,  the  conftable  is  bound  to  give  a  general 
notice  to  all  concerned  in  cafes  where  notice  is  not  prt fumed 
.by  law,  and  therefore  fome  evidence  is  neceflary  of  the 
notice  having  reached  the  party  charged ;  whereas  in  the 

cafe 


3*8 

(In  advancement  of  '  LatvJ. 


of.   ca'k  oi  an"  arrefl:>  il  Is  on<Iy  neceffary  that  the  pgrty  hinvfetf 
/<*r.    '  who  Is  the  objec"l  of  the  arreft  fhould'  have  notice  ;  becaufe 

—————  none  other  but  himfeif  »  immediately  concerned  :  and-  the 
officer  is  not  bound  to  giv«  notice  to  every  pcrfon  who  may 
think  proper  officiouily  to  interfere  in  oppofition  to  him. 

' 

f  g,^  But  if  a  ftranger  feeing  two  perfons  engaged,  one  of  whom 

ffoticetoonetg-  being  a  bailiff  was  attacking  the  other  with  a;  fword,  which 
JUelfJttrferhir'tf  ot^er  was-  refitting  an  arreft  by  fuch  bailiff;  and  the  ftranger, 
frefer-vft/iefeare  not  knowing  the  bailiff  >  but  intending  to  preferve  the  peace,  and 

f^ainft  an  officer.  ..,.,, 

prevent  mijchief^  interfere  between  them  and  defend  the 
party  attacked,  and  in  fo  doing  happen  to  kill  the  bailiff; 
this  may  poffibl'y  fall  und'er  a  different  confideration  :  and  in 
K.  v.  She.  the  cafe  of  one  Andrews  under  the  like  circumftances,  it 
Standiieand  An-  was  holden  not  to  be  murder.  This  cafe  however  is  reported 
159.  MS.  Bur-  very  differently  by  Kelyng,  who  fays,  that  Andrews  was  ac- 
JS  5866  aCC°rd"  <luitted  for  want  of  Efficient  evid'ence  of  the  fad  of  abetting 
to  the  death  :  and  that  it  was  agreed  by  all  the  Court,  that 
if  a  man  be  arrefted,  and  he  and  his  company  endeavour  a 
refcue  ;  and  while  they  arc  fighting,  one  who  knows  nothing 
Ante,  f.  63.  of  the  arreft,  coming  by  the  way,  goes  in  aid  of  the  perfbn 
arrefted  and  draws  his  fword  ;  there  if  any  of  the  bailiffs  be 
killed,  the  perfon  who  joined  in  aid  againft  them,  though 
he  did  not  know  of  the  arreft,  yet  is  guilty  of  murder  :  for, 
fays  he,  a  man  mujl  take  heed  how  he  joineth  in  an")  unlawful 
afiy  nsfghtwg  is;  for  if  he  d'oth,  he  is  guilty  of  all  that 
follows  (a}.  This  reafoning  however  feems  more  applicable 
to  the  cafe  where  a  ftranger  interferes  not  nviih  intent  to  pre- 
vent nrifchiefi  or  to  keep  the  peace  under  the  miftaken  belief  of 
its  being  violated,  which  feems  to  be  the  cafe  as  reported  by 
Sidderfin,  but,  as  in  the  cafe  commonly  put,  for  the  exprefs 
purpofe  of  aiding  -one  of  the  parties  againft  the  other  ;  in 
which  cafe  there  can  be  no  doubt  he  muft  abide  the  confe- 
quences  at  his  peril.  And  there  is  the  lefs  reafon  for  ex- 
tending the  law  further  j  becaufe  as  it  is  the  duty  of  every 
private  man  interfering  to  preferve  the  peace  to  give 

(a]  i  Keble,  584,  icporting  the  fame  cafe  very  fhortly  fays,  It  was  adjudged 
that  if  any  cafuaKy  jflllt  againft  the  law,  and  kill  the  bailiff,  it  is  murder;  rfft* 
iw//y  if  ke  l.r.ew  tkt  cavfc, 

6  exprefa 
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exprefs  notice  of  his  intention,  the  bailiff  has  an  opportunity    ch.  v.  §  33, 

J  -i-        u-         -n-  i  NotLf  '/ 

or  correcting  his  miitake.  j^r^ 


What  has  been  before  ohferved  refpecVmg  notice  holds         §  84. 
in  all  c*ies  of  arrefts  upon  procefs.     The  party  muft  have  N>tice  &  prxefi. 

ri  rr          >       i       r-  11  MI-  £   1  MS. Sum.  l6q. 

fome  notification  ot  the  oincers  bulmtls,  or  me  killing  or  ante£.sj. 
him  will  not  be  murder.     If  be  be  a  known  f-worn  officer, 
the  law  in  the  inftances  above  mentioned  will  imply  notice  r 
if- he  be  ifpecial  bailiff  named,  in  the  procsfs,  he  muft  de- 
clare his  bufmefs  and  authority^  as  by  ufing  words  of  arreft 
or  the  like:  and  if  fiich  declaration  be  true  and  the  procefs  Fo.l.  311. 
legal,  and  afterwards  be  be.  killed^,  it  is  murder  :  for  after  iiaduBr«o£t 
that  declaration  the  party,  killing  rutted,  at  his  peril.     But  if  9C°-6S»9- 
die  oflicer.  declare  his  bufi'nefs,  it  is  not  neceffary  he  fhould 
produce  the  warrant  itfelf  where  it  is  not  demanded.     It  is  i  Hale,  45?. 
aJfo  faid,  that  if  a  bailiff  or  conftable  befworn  and  common-  f.  ^, 
ly  known  to  be  fuch,  and  act  within  his  own  precinct,  he 
need  not  (hew  his  warrant  to  the  party,  though  he  demand 
a.  fight  of  it,  but  the  officer  ought  to  tell  him  the  fubftance 
of  it :  but  that  all  others,  or  thefe,  if  acting;  out  of  their  pre- 
cincts, ought  to  fhew  it  if  demanded.     If- this  be  underfbood  Ante» (>  8l- 
merely  of  the  warrant  conftituting-  him  bailiff  or  conftable, 
it  may  be  true  under  thecircumftances  before  noticed  :  but  i  Hale, 458.  ». 

6  Co    cj. 

with  refpedt  to  the  writ  or  procefs  itfelf  againft  the  party,  Co'  |^' 
there  is  no  difference  between  the  public  or  private  bailiff; 
for  in  either  cafe,,  if  the  party  fubmit  to  the  arreft  and  de- 
mand it,  he  is  bound  to  fhew  at  whofe  fuit,  for  what  caufe, 
out  of  what  court  the  procefs  iffues,  and  when  and  where 
returnable.  In  no  cafe  however  is  he  required  to  part  with, 
the  warrant  out  of  his  own  poffeffion  ;  for  that  is  his  juftifi- 
cation. 

But  it  was  ruled  in  Mackalley's  cafe,   that  if  the  party        §  85. 
know  the  officer  and  his  bufinefs,  it  is  not  neceffary  to  give  f^  c^rtr  * 

'  bujtnili  kncivr:, 

txprefs  notice  thereof.     And  this  extends  as  well  to  a  fpe- 


cial  bailiff  as  to  a  known  officer.     As  where  Pew  faid  to  a      ec       0*69. 
bailiff  who  came  to  arreft  him,  "  Stand  off.  1  know  -ton  well  iHaie,4s8.46 

Pew's  ca:e 

come  at.  your  peril  "     And   upon   the  bailiff's  taking  Cro.Ckr.xSj. 


hold  of  him,  Pew  killed  himj  which  was  holden  murder.        Kel%  ^' 

4.  That 
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Ch.  v.  §  S5.         4.  That  the  Proctfs  be  executed  ar  Arrefl  made  duly  and  accord** 

Arrett  to  be  duly    .  r 

rn.de.  tf'g  to  La™' 

- --  If  the  warrant  be  directed  to  feveral,  any  of  them  may 

§  86.         execute  it.    And  in  no  cafe  of  arreft  is  a  conftable  bound  to 

Jbrt&  to  bi  duly  .  i    /-       i  i        i 

node.  carry  a  pnloner  before  a  particular  magittrate  deured  by  the 

it'^'tW'        prifoner  himfdf,  but  he  may  follow  his  own  difcretion  ; 

I  Mb.  Sum.  92.  ,r-  ' 

5  Co.  59.  unlefs  the  warrant  be  fptcial,  and  direct  otherwife. 

i  MS.Sum.  170.  If  the  officer  in  executing  his  office  exceed  his  authority, 
the  law  gives"  him  no  protection  in  that  exccfs.  And  it 
not  only  behoves  the  minifters  of  juftice  and  other  public 
officers,  but  likewife  private  perfons  endeavouring  to  arreffc 
or  imprifon  in  the  feveral  cafes  already  treated  of,  to  be 
very  careful  rhat  they  do  not  mifbehave  themfelves  in  the 
difcharge  of  their  duty;  for  if  they  do  they  may  forfeit  this 

Foft.  29*.          fpecial  protection.     And  therefore  Mr.  Juftice  Fofter  thinks 

Rex  v.  Tranter,  .  r  ,  ,      T  ,    .        . 

•nd  Reafon,        that  the  killing  or  Mr.  Luttrel  in  the  manner  reported  by 
iStra.  499.        Strange  would  clearly  have  been  murder  in  the  officers  who 

ante,  1.  zi.  « 

committed  that  fact.  The  facts  are  there  dated  to  be,  that 
-i  Luttrel,  being  arrefted  for  a  fmall  debt,  prevailed  on  one  of 
the  officers  to  go  with  him  to''1iis  lodgings,  while  the  other 
was  fent  to  fetch  the  attorney's  bill,  in  order  as  Luttrel  pre- 
tended to  have  the  debt  and  cods  paid.  Words  arofe  at  the 
lodgings  about  civility-money,  which  L.  refufed  to  give,  and 
*  went  up  flairs  pretending  to  fetch  money  for  the  payment  of 
.  the  debt  and  cofts,  leaving  the  officer  below.  He  foon  re- 
turned with  a  brace  of  loaded  piftols  in  his  bofom,  which  at 
the  importunity  of  his  fervant  he  laid  down  on  the  table, 
faying,  he  did  not  intend  to  hurt  the  officers,  but  he  ivonld  not  be 
ill  ufed.  The  officer  who  had  been  font  for  the  attorney's 
bill  foon  came  to  the  lodgings;  and  words  of  anger  arifing, 
L.  ftruck  one  of  the  officers  on  the  face  with  a  walking  cane, 
and  drew  a  little  blood ;  whereupon  both  of  them  fell  upon 
him  ;  one  Jlabbed  him  in  nine  places ;  be  all  the  -while  on  the 
ground  begging  for  mercy,  and  unable  to  refijl  them  :  and  -one 
of  them  Jired  one  of  the  p'tjloh  at  hi/u  ivkile  on  the  ground ^ 
and  gave  him  his  death's  wound.  This  is  reported  to  have 
been  manflaughter,  by  reafon  of  the  firft  affault  with  the 
cane.  On  this  (late  of  the  facls,  the  learned  Judge  is  of 
opinion  that  the  revenge  taken  was  out  of  all  proportion  to 

the 
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the  offence,  and  indicated  a  diabolical  fury.     But  he  rectifies    ch.  V.  §  85. 
the  report  by  the  addition  of  feveral  material  circumftances  ^g  " 
mentioned  in  the  State  Trials.     I.  That  L.  had  afword  by  • 

his  fide,  which  after  the  affray  was  found  drawn  and  broken.  6  St.  Tr.  195. 
2.  When  he  laid  his  piflols  on  the  table  he  declared  that  he 
had  brought  them  down,  becaufe  he  would  not  be  forced  out  of 
his  lodgings.     3.  He   threatened  the  officers  feveral  times. 

4.  One  of  the  officers  was  wounded  in  the  hand  with  a 
piftol  (hot,  both  the  piftols  having  been  difcharged  in  the 
affray,  and  alfo  (lightly  in  the  wrift  with  fome  (harp-pointed 
weapon  ;  and   the  other  had  a  Gmilar  wound  in  the  hand. 

5.  The  evidence  was  only,  that  while  on  the  ground  L.  held 
up  his  hands  as  if  begging  for  mercy.     Upon  this  the  chief 
juftice  directed  the  jury,  that  if  they  believed  that  L.  endea- 
voured to  refcue  himfelf,   which  he   feemed   to  think,   and 
very  probably  was  the  cafe,  it  would  be  jullifiable  homicide 
in  the  officers.     However,  as  L.  gave  the  firft  blow  accom- 
panied with  menaces  to  the  officers,  and  conGdering  the 
circumflance  of  his  producing  loaded  piflols  to  prevent  their 
taking  him  from  his  lodgings,  which  it  would  have  been 
their  duty  to  have  done  if  the  debt  had  not  been  paid  or 
bail  given,  he  declared  it  could  be   no  more  than  man- 
flaughter. 

The  queftion  which  mofl  frequently  occurs  under  the         §87. 
head  of  which  I  am  now  treating   is,  in  what  cafes  doors    SreaMng  Jocrt. 
may  be  broken  open  in  order  to  make  an  arrefl  ? 

In  civil  fuits  the  officer  cannot  juftify  the  breaking  open  an  privet «»/»«/ 
outward  door  or  window  to  execute  the  procefs"  if  he  do  """tf/1""- 

,  r      er  r  I  MS  Sum.  171* 

he  is  a  treipafler,  and  confequemly  cannot  be  deemed  acting  F.,ft.  319. 
in  difcharge  of  his  duty.     In  fuch  cafe  therefore,  if  the  oc-  c"S  clfe/4* 
cupierof  the  houfc  refift  the  officer,  and  in  the  ftruggle  kill  do  Car.  537,8. 
him,  it  is  only  manflaughter.     For  every  man's  houfe  is  his 
cattle  for  fafety  and  repofe  for  himfelf  and  his  family.     And   i  Hale,  458. 
it  is  not  murder  in  this  cafe,  fays  Lord  Hale,  becaufe  it  is 
unlawful  in  the  officer  to  break  the  houfe  to  arreft.     2dly, 
It  is  manfhughter,  becaufe  he  knew  him  to  be   a  bailiff. 
But  3dly,  had  he  not  known  him  to  be  a  bailiff,  or  one  who 
came  on  that  bufinefs,  it  had  been  no  felony,  becaufe  done 
in  his  houfe*     This  lalt  inflance,  which  is-fct  in  oppofition 

Y  to 
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Ch.  y.  §  s7.    to  the  fecond,  mufl  be  underftood  to  include  at  lead  a  rea- 

Break;rtg  doors.       f         .  .  ,--,...  , 

J  fonable  ground  of  fufpicion  that  the  party  broke  the  houfe 

with  a  felonious  intent ;  and  that  the  party  did  not  know,  as 
(  in  the  fecond  inftance,  nor  had  reafon  to  believe  that  it  was 
.  merely  as  a  trefpaffcr  with  a  different  intent. 

No  privilege «  This  privilege  extends  no  further  than  as  againft  ar- 
crtmuuu  taut*  p,  .  .  .  ,  . 

1  MS.  Sum.        relts  upon  procefs  in  civil  fuits.     For  where  a  felony  has 

Foft'.'Vao.  keen  comm'ttec'>  or  dangerous  wound  given,  or  even  where 
j  Hale,  459.  a  minifter  of  juftice  comes  armed  with  procefs  founded  on 

a  breach  of  the  peace,  the  party's  own  houfe  is  no  fanftuary 
Poft.  324.          for  him,  but  the  doors  may  be  forced  after  the  notification, 

demand,  and  refufal  aftermentioned. 

FoftMiT'***"  ^Ut  ^ough  a  fc^y  have  been  actually  committed,  yet  a 
z  Hawk,  ch,  14.  bare  fufpicion  of  guilt  againft  the  party  will  not  warrant  a 

proceeding  to  this  extremity,  unlefs  the  officer  be  armed 

ride  Samuel  v.       r  °  ^  f 

Payne,  Ante,  f.  with  a  magiftrate's  warrant  grounded  on  fuch  fufpicion.  It 
will  at  leaft  be  at  the  peril  of  proving  that  the  party  fo  taken 
on  fufpicion  was  guilty. 

*  Hale,  92.  But  according  to  Lord  Hale,  if  there  be  a  charge  of  fe- 

lony laid  before  the  conftable,  and  reafonable  ground  of  fuf- 
picion thereon  ;  or  if  there  be  an  affray  in  an  houfe,  whereby 
a  Hale,  95.  there  is  likely  to  be  bloodfhed  or  diforder;  or  any  unwar- 
rantable difturbance  at  any  unfeafonable  time  of  night, 
efpecially  in  alehoufes,  or  the  like  places  of  public  refort 
which  are  under  the  peculiar  fuperintendance  of  the  police  ; 
the  conftable  or  his  watch  may  .break  open  doors  to  fupprefs 
aHawk.ch.T4.  the  diforder.  And  Hawkins,  who  agrees  herewith,  adds 
further,  that  the  conftable  may  do  the  like  when  an  affray 
has  been  made  within  his  view;  and  on  his  immediate  pur- 
fuit  of  the  affrayers  to  apprehend  them,  they  fly  to  an  houfe 
into  which  he  is  not  fuffered  to  enter. 

3  Jac.  i  0.4.  The  like  force  may  be  ufed  with  the  like  precautions  by 
Pcffi  rccufants.  &**•  3  ^4  Jac.  \.  for  the  taking  of  a  popifh  recufant  (landing 
Forcible  entry.  excommunicated  for  fuch  recufancy :  Or  where  a  forcible 
•2.  Ha*k.  th.  14.  entry  or  detainer  is  either  found  by  inquifition  before  juftices 
Capiat  utlag.  or  °^  Peace>  or  appears  on  their  own  view :  Or  upon  a  capias 
copiatfrtjiM.  utlagatum,  or  capias  pro  fine,  in  any  action  whatever :  Or  to 
IfQ.'/M'  £0"'  execute  an  habere  facias  poffeflionem  :  Or  on  the  warrant  of 

2  Hawk.  ch.  14.  ajuftice  of  peace  for  levyingapenaltyon  aconvi£liongrounded 
W*r,M  ofuf.    on  any  ^atute  authorizing  the  fame.     But  in  thefe  cafes  it  is 
fict*  required 
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required  by  flat.  27  G.  2.  c.  20.  that  the  officer  executing    Ch.  v.  §  87. 

,         ..  ,  Brisking  disrs, 

fuch  warrant  (hall,  if  required,  (hew  the  lame  to  the  per- 

fon  whofe  goods  and  chattels  are  diftrained,  and  (hall  fuffer  Z7c.2.c.  20. 

a  copy  thereof  to  be  taken. 


Further,  the  above-mentioned  rule,  though  founded  in  a  Pri-oilge 

_        ..  ...  !_••/•  tooufwardd'-ors. 

laudable  jealoufy  of  private  liberty,  yet  encroaching  in  iome   ,  MS  Sum.i7i. 
degree  on  public  juftice,  is  not  one  of  thofe  which  will  ad-  f°ft  319- 

c  r  ....    i  Hale,  458. 

mit  of  any  extenfion.  It  is  therefore  confined  even  in  civil 
cafes  to  outward  doors  and  windows  only,  fuch  as  are  in- 
tended for  the  fecurity  of  the  houfe  againft  perfons  from 
•without  endeavouring  to  break  in.  For  if  the  officer  find 
the  outward  door  open,  or  it  be  opened  to  him  from  within 
and  he  enter  that  way,  he  may  then  break  open  any  inward 
door,  if  he  find  that  neceflary  to  execute  his  procefs. 

In  the  cafe  of  Lee  v.  Ganfel,  the  defendant  had  for  feveral  Lee  v.  Ganfel, 
years  rented  a  firft  and  fecond  floor  in  the  houfe  of  A.  as 
tenant  from  year  to  year,  and  A.  occupied  the  ground  floor. 
The  outer  door  being  opened  the  officer  entered,  and  after 
notification  of  his  bufinefs,  demand,  and  refufal,  broke  open 
the  door  of  Ganfel's  chamber  :  and  it  was  ruled  that  he  was 
juftified  in  fo  doing. 

In  Baker's  cafe,  (where  indeed  there  was  proof  of  a  pre-  Baker's  c»fe,  at 
vious  icfolution  in  the  prifoner  torefift  the  officer,  whom  he  Mict^Term1' 
afterwards  killed  in  attempting  to  attach  (a)  his  goods  in  his  »775»  before  all 
dwelling-houfe  in  order  to  compel  an  appearance  in  the  cro^n  Caf.  Ref. 
county   court,)    the   outer   door,    through  which  the  de-  MS-  &  Leach. 

....     .    .  106.  faftedit. 

ceafcd  palled  was  divided  into  two  parts,  the  lower  hatch  131.  s.C. 
of  which  was  clofed,  and  the  upper  part  open.  The  officer 
put  his  arm  over  the  hatch  to  open  it,  on  which  a  ftruggle 
enfued  between  him  and  a  friend  of  the  prifoner,  in  the 
courfe  of  which,  the  officer  having  prevailed,  the  prifoner 
ihot  at  and  killed  him  :  and  held  murder. 

Again,  this  privilege  of  a  man's  caftle  from  any  outward  To  tbe  o-npitr 
breach  extends  only  to  thofe  cafes  where  the  occupier  or  any  and  bti  fam:l3' 
of  hisfatni/y,  who  have  their  domicile,  their  ordinary  refi-  Foft.  320. 
dence  there,  are  the  objecls  of  the  arreft  :  for  if  a  ftranger,  1  Ms  Sum* 
whofe  ordinary  refidence  is  elfewhere,  upon  purfuit  take  500.53. 
refuge  in  the  houfe  of  another,  fuch  houfe  is  no  caftle  of 
bis,  and  therefore  he  cannot  claim  the  benefit  of  fancluary 

(a)  The  objection  principally  turned  on  the  legiliry  of  the  attachment,  which 
was  figned  by  the  county  clerk  (whofe  proper  diry  ic  was)  in  hij  own  caufe  j  but 
thus  being  a  mere  mimfterial  aft  was  holden  to  be  immiterh!. 


y  2 
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Ch.  V.  §  ?7.  in  it.  It  muft  be  obferved,  however,  that  in  all  cafes  wheftf 
Breatwg  doert.  ^  doors  of  ftrangers  are  broken  open  upon  fuppofition  of 
*  Hale,  103.  t^ie  Perf°n  fought  being  there,  it  muft  be  at  the  peril  of  find- 
Vide  Foft.  321.  ing  him  there  :  unlefs  as  it  feems  where  the  parties  act  un- 

der a  magiftrate's  warrant. 

Confined  j/>arre/!i  This  privilege  is  alfo  confined  to  arrefts  in  theory?  in- 
Fot^fo?  ''""'  ftance-  For  if  a  ma»  who  is  legally  arreftcd,  (and  hying 
i  Hale,  459.  hold  of  the  prifoner  and  pronouncing  words  of  arreft  is  an 
a  Hawk9,  ch.  14.  a&ual  arreft,)  efcape  from  the  officer,  and  take  (helter,  though 
(t  9'  in  his  own  houfe,  the  officer  may  upon  frefh  purfuit  break 

open  the  door  in  order  to  retake  him,  having  firft  given  due 
notice  of  his  bufinefs,  and  demanded  admifnon,  and  been 
refufed.  If  it  be  not,  however,  upon  frefh  purfuit,  it  feems 
that  the  officer  ftiould  have  a  warrant  from  a  magiftrate. 
Johft  Stewnfon's  Neither  would  the  officer  be  warranted  in  breaking  open 
't.  Tr.  464.  doors  to'retake  his  prifoner  if  the  firft  arreft  had  been  ille- 


gal ;  as  by  the  warrant  having  been  filled  up  after  it  had 
been  fealed  (a}.  And  therefore  in  fuch  cafe  after  the  officer 
had  made  an  arreft  on  civil  procefs,  being  obliged  to  retire 
by  the  party's  fnapping  a  piftol  at  him  feveral  times,  and 
having  returned  again  with  affiftants  who  attempted  to  force 
the  door,  on  which  the  man  within  (hot  one  of  them  j  it 
was  ruled  to  be  only  manflaughter. 

Laftly,  it  is  to  be  obferved,  that  not  only  in  this,  but  in 
of"rTr^an  every  cafe,  whether  criminal  or  civil,  where  doors  may  be 
Fort.  3*0.  broken  open  in  order  to  make  an  arreft,  there  muft  be  a 

\  Hawk.  ch.  14.'  previous  notification  of  the  bufinefs  and  a  demand  to  enter 
f-  '•  on  the  one  hand,  and  a  refufal  on  the  other,  before  the 

aHawk.ch.  14.  parties  proceed  to  that  extremity.  And  in  all  cafes  if  the 
(-  "•  officer,  or  his  affiftants,  having  entered  a  houfe  in  the  exe- 

cution of  his  duty,  be  locked  in,  they  may  juftify  breaking 
open  the  doors  to  regaiv;  their  liberty. 

§  88.  in  refpe&  to  the  time  for  executing  procefs,  it  may  be 

*yr  "'ah"g  done  at  night  as  weu  as  by  day  ;  and  therefore  killing  the 
i  Hale,  457.  bailiff  or  other  officer  on  pretence  of  his  coming  at  an  un- 
}.  ||lr*Ca!tf!ib  feafonable  hour  would  be  murder.  But  fince  the  ftat.apCar.  2. 
29  Car.  z.  c.  7.  Ct  -  f  <5<  an  procefs,  warrants,  &c.  ferved  or  executed  on 

(a)  If  tie  warrant  b-  filled  up  by  the  magiftrate  before  he  ifluss  it,  though  figned 
before,  it  is  regular,  and  killing  the  officer  in  endeavouring  to  ariell  the  patty  is  mur- 
der. Cited  by  Lor,d  Kenyon  in  R.  v.  The  Inhabitants  of  Wimvick,  8  lerm  Rep. 
455.  as  a  cafe  d'-termincd  fome  years  ago. 

a  Sun- 
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a  Sunday  are  void,  except  in  cafes  of  treafon,  felony,  or    Ch.  v.  4  88. 
breach  of  the  peace  :  And  therefore  an  arreft  on  any  other       *''  cfjrrf^' 
account  made  on  that  day  is  the  fame  as  if  done  without 
any  authority  at  all.     Though  it  may  ferve  to  explain  the 
occaGon. 

It  remains  to  be  confidered,  how  far  any  defeft  in  tie  frame        s  go. 
cf  the  procefi)  or  any  other  i/kga/ity  in  the  arreft,  may  be  urged  Hsvo/jr  a  third 

•       i  r  r         I-     i  r  i      •  r  •  i   i •„     frf™  viterfenr.tr 

in  defence  of  a  tkird  perfon  who  interferes  to  prevent  ttt  and  kills  ,0  prevent  am/, 

the  officer  info  dting.  ^  *"'%  the.f 

M  ...  r 

The  queftion  in  a  legal  form  is  reduceable  to  this,  How 

far  the  mere  view  of  a  perfon  under  arreft,  or  about  to  be  f^ 
arrefted,  fuppofing  it  to  be  illegal,  is  cf  itfelf  fuch  a  provoca- 
tion to  a  by-ftander,  as  will  extenuate  his  guilt  in  killing  the 
officer,  in  order  to  fet  the  party  free  in  the  one  inftance,  or 
prevent  the  arreft  in  the  other  ?  The  affirmative  part  of 
this  queftion  was  maintained  to  the  full  extent  of  it  by  feven 
judges  againft  five,  in  the  cafe  of  Tooley  and  others.  There  Rr* 
one  Bray,  who  was  a  conftable  of  St.  Margaret's  parifti  in  JJ,do 
Weftminfter,  came  into  the  parifti  of  St.  Paul  Covent  Gar-  ?<>'*• 
den,  where  he  was  no  conftable  and  confequently  had  no  iH** 
authority;  and  there  took  up  one  Ann  Dekins,  under  fufpi-  f^Foft.  31*. 
cion  of  being  a  diforderly  perfon,  but  who  the  fpecial  ver- 
di£l  found  had  not  mi&eaaved  herfelf,  and  againft  whom 
Bray  had  no  warrant.  While  he  had  her  in  cuftody  they 
were  met  by  the  prifoners,  who  were  all  ftrangers  to  De- 
kins,  and  who  drew  their  fwords  and  aflaulted  Bray  to 
refcue  her  from  his  cuilody  :  but  upon  his  (hewing  them  his 
conftable's  ftafF,  and  declaring  he  was  about  the  queen's 
bufmefs  and  intended  them  no  harm,  they  put  up  their 
fwords,  and  he  carried  the  woman  to  the  round-houfe  in 
Covent  Garden.  Soon  after  the  prifoners  drew  their  fwords 
again,  and  aflaulted  Bray  on  account  of  the  imprifonment  of 
the  woman,  and  in  order  to  get  her  difcharged  ;  whereupon 
Bray  called  Dent  to  his  affiftance  to  keep  the  woman  in 
cuftody,  and  defend  himfclf  from  the  violence  of  the  prifon- 
ers ;  when  one  of  the  pnfoners  before  any  ftroke  received 
gave  Dent  a  mortal  wound.  All  the  judges  except  one  agreed 
that  Bray  acled  without  any  authority ;  but  that  one  thought 
that  (hewing  his  ftaff  was  fufficient  j  and  that  with  refpecl: 

Y3  to 
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Ch.  v.  §  89.    to  the  prifoners  he  was  to  be  confidcred  as  conftable  de  fa&o. 
tf7r%«nlx$  But  the  main  P°int  on  which  they  differed  was,  whether  the 
for  third perfont.'  illegal  imprifonment  of  a  ftranger  were  under  thefe  circura- 
1    ftances  a  fufficient  provocation  to  by-danders,  or,  as  Lord 
Keate,  Com.       Holt  exprefled  himfelf,  a  provocation  to  all  the  fubjects  of 
Rep.  13.  ad  idem.  England.      The  five  judges  who  held  the  cafe  to  be  murder 
thought  that  it  would  have  been  a  fufficient  provocation  to  a 
Ante,  f.  58.        relation  or  friend,  but  not  to  a  ftranger.     The  other  feven 
thought  there  was  no  ground  for  making  fuch  a  diftinctien* 
and  that  it  was  a  provocation  to  all  whether  ftrangers  or 
otherwife,  fo  as  to  reduce  the  offence  to  manflaughter ;  it 
being  a  fudden  action,  without  any  precedent  malice,  or  ap- 
parent defign  of  doing  hurt ;  but  only  to  prevent  the  impri- 
fonment of  the  woman,  and  to  refcue  one  who  was  unlawfully 
retrained  of  her  liberty.     But  they  admitted,  that  all  per- 
fons  interfering  in  the  cafe  of  an  arreft  by  officers  of  juftice 
did  it  at  their  peril  in  cafe  the  arreft  mould  be  lawful.    The 
opinion  however  maintained  by  the  feven  judges  in  the  above 
Foft.  i\i.          cafe  has  been  very  ably  combated  by  Mr.  Juftice  Fofter,  who 
holds  that  the  kind  of  provocation  which  extenuates  homicide 
into  manflaughter  muft  be  a  fudden  provocation  immediate- 
ly felt  by  the  party  himfelf  at  the  time  of  the  fact,  and  not  a 
refentment  fuggefted  by  reflection  or  political  reafonings  for 
an  injury  done  to  a  ftranger,  and  the  confequence  of  that 
injury  to  the  public  in  general.     The  cafe,  he  fays,  was  in 
truth  no  more  than  this :  the  prifoners  faw  a  woman,  a  per- 
fect ftranger  to  them,  led  to  the  round-houfe,  under  a  charge 
of  a  criminal  nature ;  and  this  afterwards  appeared  to  have 
been  an  illegal  arreft ;  but  which  was  not  known  to  them  at 
the  time.     Upon  which  they  had  at  the  firft   meeting  with 
the  conftable  drawn  their  fwords  upon  him,  unarmed  as  he 
was  againft  fuch  weapons,  but  foon  put  them  up  again,  ap- 
pearing to  be  pacified ;  and  cool  reflection  feemed  in  fome 
meafure  to  have  taken  place.    At  the  fecond  meeting,  which 
was  after  the  woman  was  in  the  round-houfe,  the  deceafed 
received  his  death's  wound  before  a  blow  was  given,  or  for 
aught  appeared  offered  on  the  part  of  him  or  his  party. 
This  he  confiders  as  grounded  rather  upon  refentment  or  a 
principle  of  revenge  for  what  had  paffed  before,  than  upon 
any  hope  or  endeavour  to  aflift  the  woman.     And  without 

entering 
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entering  into  the  merits  of  Hopkins  Hugget's  cafe,  (which    Ch.  v.  §  89. 
he  feems  to  doubt,)  he  diftinguifhes  this  of  Tooley's,  as  well  ffi^gfy 
from  that,  as  from  the  cafe  of  Sir  Henry  Ferrer's  fervant,  for  third />«-/««. 
both  of  which  were  mainly  relied  on  in  Tooley's  cafe  :  for  in  " 
both  there  was  an  affray,  wherein  the  blood  might  be  heated 
before  the  mortal  wound  was  given.     In  the  latter,  after  Sir 
Henry  had  fubmitted  to  the  arreft,  his  fervant  quarrelled  Cro.Car.  377. 
with  the  officer,  and  fought  and  killed  him.     According  to 
the  report  the  refcue  was  a  mere  pretence ;  and  therefore 
the  cafe  was  clearly  no  more  than  manflaughter  j  being  ho- 
micide upon  a  fudden  affray ;  without  entering  into  the 
queftion  of  the  illegality  of  the  arreft.     And  the  feme  might 
be  faid  of  Hopkins  Hugget's  cafe  as  dated  by  Lord  Hale.  It  *  Ha!e>  46S- 
was  a  fudden  quarrel  and  affray,  and  a  combat  between  him 
and  an  affiftant  of  the  prefs-mafter,  upon  fome  rudenefs 
offered  on  the  part  of  the  affiftant.     Though  Kelyng  reports  Kd.  59. 
the  cafe  to  have  turned  on  the  illegality  of  the  imprefs, 
being  without  any  proper  warrant,    and   the   provocation 
fuch  an  aft  of  oppreflion   may  be   prefumed   to  give  to 
every  man,  whether  friend   or  ftranger,   to  endeavour  a 
refcue. 

Mr.  Juftice  Potter  adds  to  his  obfervations  on  thefe  cafes,  Foft.  317. 
that  he  is  firmly  perfuaded,  that  on  fuch  occafions  as  thefe  a 
general  fubmiffion  to  the  known  badges  of  authority,  exacted 
from  all  perfons  Grangers  to  the  party  fuppofed  to  be  injured 
or  his  caufe,  would  greatly  conduce  to  the  {lability  of  go- 
vernment in  the  fate  of  which  all  private  rights  are  involved. 
From  whence  it  feems,  that  with  refpedl  to  mere  ftrangers  at 
lead  he  rather  inclined  to  favour  the  opinion  of  the  fingle 
judge,  who  held  in  Tooley's  cafe,  that  Bray's  acting  as  con- 
ftable de  facto  was  fufficient  to  conftitute  the  crime  of  mur- 
der as  againft  the  prifoners.  But  the  difficulty  lies  in  miking 
out  the  fact  of  Bray's  having  acted  as  conftable  de  facto,  as 
was  obferved  by  Lord  Holt  in  anfwering  that  argument.  For 
though  it  be  not  neceffary,  according  to  Gordon's  cafe,  to  Ante,  p.  315. 
prove  the  appointment  and  fwearing  in  of  fuch  an  officer, 
yet  evidence  of  his  being  generally  received  by  the  parifh, 
and  known  as  fuch,  feems  to  be  necefftry  before  he  can  be 
confidered  even  as  conftable  de  facto.  Whereas  in  Tooley's 
cafe  another  perfon  was  actually  inverted  with  the  office. 

Y4  It 
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Ch.  v.  §  89.    It  may  be  worthy  of  confideration  whether  the  illegality  of 

fiotvfar  illegally  .,     .  ,          „. 

of  arreft  an  fxcuje  an  arrelt  does  not  place  the  officer  attempting  it  exactly  on 


for  Mrd  perjons.  tfte  fame  foot  as  any  Q^g,  Wrong-doer  :  and  whether  in  the 
7"  cafe  of  interference  by  a  (hanger  or  any  other  perfon,  the 
Ante,  f.  20,  &c.  queftion  of  provocation  ought  not  to  be  governed  by  the 
fame  rules  as  regulate  ordinary  cafes  of  the  like  fort.  The 
four  judges  who  differed  in  Hugget's  cafe,  though  they  do 
not  in  terms  adopt  this  conclusion,  yet  argue  from  the  fame 
Hugget's  cafe,  premifes.  The  circumftances  of  that  cafe,  as  ftated  more 
Ante,  317.  at  large  by  Kelyng,  were  thefe  :  Berry  and  two  others. 
preflcd  a  man,  without  any  warrant  for  fo  doing  ;  to  which 
the  man  quietly  fubmitted,  and  went  along  with  them.  The 
prifoner  with  three  others  feeing  them  inftantly  purfued 
them,  and  required  to  fee  their  warrant  :  on  which  Berry 
(hewed  them  a  paper,  which  the  prifoner  and  his  aflbciates 
faid  was  no  warrant  ;  and  immediately  dreiy  their  fivords  to. 
refcue  the  imprtjjed  mant  and  thrujl  at  Berry.  Whereupon 
Berry  and  his  two  companions  drew  their  fwords,  and  a  fight 
enfued,  in  wjiich  Hugget  killed  Berry.  Now  on  that  ftate- 
rnent  of  the  cafe,  unlefs  an  illegal  arreft  be  dill  fuppofed  to 
be  a  provocation  to  all  the  people  of  England,  as  was  faid  in 
Tooley's  cafe,  Hugget  upon  the  principle,  already  dated  was 
undoubtedly  guilty  of  the  murder.  For,  as  was  urged  by 
thofe  four  judges,  if  A.  aflault  B.  without  any  provocation, 
and  draw  his  fv/ord  andpafs  at  him  j  and  then  B.  to  defend 
himfelf  draw  his  fword,  and  they  fight  together  ;  if  A.  kill 
B.,  it  is  murder  ;  and  B.'s  drawing  his  fword  to  defend  him- 
felf fhall  not  lefien  the  other's  offence.  And  they  were  alfo 
7'fc/«iHale,465.  of  opinion,  that  nothing  but  an  open  affray  orjlrivlng  can  be  a 
Af,ce,  f.  5  .  provocation  to  any  per/on  to  meddle  with  an  injury  done  to  another, 
fo  as  to  lefien  the  offence  to  manflaughter,  if  in  that 
Ante,  f.  63.83,  meddling  he  kill  a  man;  and  not  even  that,  as  hath  been 
(hewn,  in  the  cafe  of  a  lawful  arreft.  But,  fay  the  fame 
judges,  where  people  are  at  peace,  there  if  another  man, 
upon  fufpicion  that  an  injury  is  done  to  one  of  them,  will 
aflault  and  kill  him  whom  he  fuppofesdid  the  injury,  this  is 
murder.  And  they  held,  that  the  cafe  in  12  Rep.  87. 
where  two  who  were  playing  at  bowls  quarrelled,  and  a 
third  perfon  in  revenge  of  his  friend  flruck  the  other  with  a 
bowl  and  killed  him  •,  which  \vas  idled  to  be  only  iruuiihugh- 
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ter  •,  muft  be  intended  to  mean  that  the  two  men  who  fell  out    ch.  v.  §  89. 
were  adually/^/mg  together  at  the  time ;  for  if  words  only  f^J 
had  pafled  between  them,  it  would  have  been  murder;  to  far  thir 
which  all   the  other  judges  agreed.     And   the  four  held  - 
Hugget's  cafe  to  be  much  ftronger  than  that,  becaufe  the  im- 
Prejjed  party  kimfelf  was  quiet  and  made  no  refiflance,  and  bt- 
caufe  they  who  meddled  ivere  no  friends  or  acquaintance  of  'his , 
but  mere  grangers )  and  did  not  fo  much  as  defire  thofe  who 
had  him  in  cuftody  to  let  him  go,  but  prefently  without  more 
drew  their  fwords  and  ran  at  them  (a}.     And  they  thought  it 
of  dangerous  confcqutnce  to  give  any  encouragement  to  pri- 
vate men  to  take  upon  themfelves  to  be  the  aflertors  of  other 
men's  liberties,  and  to  become  patrons  to  refcue  them  by 
force  from  wrong,  efpecially  in  a  nation  where  there  are 
good  laws  for  the  punifhment  of  all  fuch  injuries :  and  one 
great  end  of  law  is  to  right  men  by  peaceable  means,  and  to 
difcountenance  all  endeavours  to  right  themfelves,  much  leCs 
other  men,  by  force. 

Upon  the  fame  reafoning,  on  the  want  of  fufficient  pro- 
vocation, Tooley's  cafe  (lands  (fays  Mr.  Juftice  Fofter  «n  Ante-,  325. 
another  occafion)  on  no  better  grounds  than  the  opinions  of  Foft'  l~**' 
feven  learned  judges  againft  five:  for  there  the  mortal  blow 
was  given  before  any  ftroke  given  or  offered  by  the  other 
party,  or  any  other  legal  provocation  to  them,  unlefs  the 
illegality  of  the  woman's  imprifonment,  as  it  eventually  ap- 
peared, were  a  provocation  to  every  fubjcft  (b]. 

(a")  Huggett's  cafe  is  flared  very  differently  by  Lord  Hale ;  according  to  whom    j  Hale,  465. 
it  was  no  more  than  this  :  a  preff-mafter,  with  the  alurtance  of  C.  feized  B.  for  a   Fide  Fo3.  3« 
fohier  ;  D.   finding  fault  with  the  rucenefs  of  C.  there  grew  a  quarrel  btt-wte* 
them,  and  D.  killed  C. 

(b}  Vilt  Mary  Adey's  cafe,  O.  B.  1779,  where  th?  fame  kind  of  queition 
arofe.  The  p rifoner,  who  cohaoitsd  with  one  Farnello,  killed  an  affiftant  of  the 
conftable  whj  came  to  take  him  up  as  as  a  vagrant  under  the  19  G.  2.  c.  10.  ; 
he  in  truth  not  being  an  objecl  of  the  acl,  but  not  having  made  any  refinance  him- 
felf  to  the  arreft.  Leach,  189.  fays,  that  the  prifoner,  whole  cafe  was  argued  upon  a 
fjpccUl  verdicl  before  all  the  judges,  lay  iS  months  in  gaol,  and  was  then  discharged. 
Upon  inqj'iry,  however,  it  appears,  that  pending  the  confidemion  of  the  cafe  by 
the  judges  (he  efcapsd  durirg  ihe  riots  in  1780,  and  was  never  re-taken.  MS. 
;.-  J.  And  vide  the  nace  tc  the  lift  edit,  of  Leach,  i  \ol.  2*5.  253. 
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+  IL  Tombing  the  fafe  Cuflody  of  Ptrfons  arrejled 
and  in  Confinement. 


§90. 

Ante,  f.  65. 


Safe  evjtody  by 
fff.cer  arriving. 


Ante,  f.  68. 
i  Hale,  489. 
Pult.  de  pace, 

X2I. 

Ante,  f.  67. 
Sum.  36,  37. 
3  I nft.  221. 


Ante,  f.  63.  67. 

7°>  7'-  74- 


j  Hale,  481. 
Ante,  f.  70.  74. 


Ante,  f.  87. 


J?V  GarJers. 
Fort.  3zj. 
jHale,  48  r. 


This  is  either  with  refpect  to  the  officers  making  the 
arreft,  or  with  refpect  to  the  gaoler  to  whofe  cuftody  the 
prifoners  are  afterwards  configned. 

1.  The  firft  fubje£t  of  inquiry  is  already  exhaufted ;  it 
having  been  before  obferved,  that  after  an  arreft  once  legally 
made,    (and  laying   hold   of  a  prifoner    and  pronouncing 
words  of  arreft  is  an  a£lual  arreft,)  if  the  party  efcape,  or 
with  his  confent  be  refcued  from  the  officer,  the  latter  may 
lawfully  kill  him,  in  the  cafe  of  an  arreft  for  felony  actually 
committed,  or  whether  committed  by  him  or  not,  if  he  had 
been  arrefted  upon  a  proper  warrant,  or  hue  and  cry  had 
been  raifed  againft  him  by  name,  or  he  had  ftood  indicted 
for  felony  :  but  if  in  any  of  thefe  cafes  the  officer  might  have 
otherwife  taken  him,  it  will  be  at  leaft  manflaughter.     And 
it  has  alfo  been  (hewn,  that  whether  in  civil  or  criminal 
cafes  the  officer  may  kill  the  party  who  is  the  object  of  thTe 
arreft,  or  any  other  perfon  actually  refifting  him  in  his  en- 
deavours for  that  purpofe,  without  being  obliged  firft  to  re- 
treat.    But  that  in  cafes  of  arreft  for  mifdemeanors,  or  in 
civil  fuits,  it  is  unlawful  to  kill  a  prifoner  who  efcapes  from 
the  arreft  by  bare  flight,  without  any  actual  refiftance ;  and 
confequently  the  cafe  will  be  either  murder  or  manflaughter 
according  to  the  circumftances.     Again,  it  has  been  (hewn 
that  in  all  cafes  after  an  arreft  once  made,  the  officer  may  on 
frefh  fuit  break  open  doors  to  retake  his  prifoner  if  he  efcap 
or  be  refcued, 

2.  Gaolers  and  their  officers  are  under  the  fame  fpecia 
protection  as  other  minifters  of  juftice :  and  therefore  if  in 
the  neceflary  difcharge  of  their  duty  they  meet  with  refift 
ance,    whether  from  the  prifoners  themfelves  in  civil  q 
criminal  fuits,  or  from  others  on  behalf  of  fuch  prifoners 
they  are  not  obliged  to  retreat  as  far  as  they  can  with  fafety 
but  may    freely  and    without   retreating  repel  force  \vitl 
force.     And  if  the  party  fo  refifting  happen  to  be  killed 
this  on  the  part  of  the  gaoler  or  his  officer,  or  any  perfon 
coming  in  aid  of  him,  will  be  jufttfiable  homicide.    On  the 

othef 
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oiher  hand,  if  any  of  thefe  fhould  fall  in  the  conflict,  this    ch.  V.  §91. 
will  amount  to  wilful  murder  in  all  perfons  joining  in  fuch 

/*  n 

refutance. 

But  an  a(Tault  upon  a  gaoler,  which  would  warrant  him 
(apart  from  any  perfonal  danger)  in  killing  a  prifoner,  muft  femh. 
it  mould  feem  be  fuch  from  whence  he  might  reafonably  I20>  *• 
apprehend  that  an  efcape  was  intended,  which  he  could  not 
otherwife  prevent.     And  Hawkins  feems  to  underftand  this  i  Hawk,  c.  28. 
matter  in  the  fame  manner  when  he  fays,  that  if  a  criminal,  f'  ll' 
endeavouring  to  break  the  gao/,  aflault  the  gaoler,  the  latter 
may  lawfully  kill  him  in  the  affray. 

The  law  however  watches  with  a  jealous  eye  over  the        x  Q2. 
conduct  of  thefe  officers  ;  and  therefore  if  a  prifoner  under  Durrftb\gaokrt» 
their  care  die,  whether  by  difcafe  or  accident,  the  coroner,  ^H^e^es. 
upon  notice  of  fuch  death,  (which  notice  the  gaoler  is  obliged  3  inft.  52. 
to  give  in  due  time,)  ought  to  refort  to  the  gaol,  and  there,  Poft.  ch.  6.f.  *. 
upon  view  of  the  body,  make  inquifition  into  the  caufe  of 
the  death.     And  if  it  were  owing  to  cruel  and  oppreflive 
ufage  on  the  part  of  the  gaoler,  or  any  officer  of  his,  or  in, 
the  language  of  the  law  to  durefs  of  imprifonment,  it  will 
be  murder  in  the  perfon  guilty  of  fuch  durefs.     For  though  in 
civil  fuits  the  principal  may  in  fome  inftances  be  anfwerable 
for  the  fault  of  his  deputy,  yet  in  criminal  cafes  each  man 
muft  anfwer  for  his  own  a&s  or  defaults.      if  a  gaoler,  CafW!  widow*. 
knowing  that  a  prifoner  infeded  with  the  fmall-pox  lodged  Stei 
in  a  certain  room  in  the  prifon,  confined  another  prifoner  8s°-  g 
againft  his  will  in  the  fame  room,  in  confequence  of  which  p^  l. 
the  latter,  who  had  not  had  the  diftemper,  of  which  the  gaoler 
bad  notice,  caught  it  and  died  of  it;  this,  being  done  from 
a  deliberate  malignant  motive,  would  clearly  be  murder  in 
the  gaoler. 

On  an  indi£lment  for  the  murder  of  one  Arne,  a  prifoner  Rex  v- 
jn  the  Fleet,  the  jury  found  fpecially,  that  the  defendant  ^^s 
Haggins  was  by  letters  patent  conftituted  warden  of  the  Foit-  522' 
Fleet,  with  power  to  execute  the  office  by  deputy  ;  that  he 


appointed   Gibbon  his  deputy,    who    acted  as  fuch;    that  fon'  a  B-  Se,pt> 
Barnes  was  Gibbon's  fervant,  and  was  to  take  care  of  the  pen  1177.' 
prifoners,  and  particularly  of  Arne;  but  that  he  put  him 
into  a  new-built  room  which  was  over  the  common  fewer, 

the 
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Ch.v.  §9a;    the  walls  of  which  were  damp  and  unwhohfome,  and  kept 

J'ouchittpfafecuf-    «  .  .  1  r  i          i  i 

tody  fy gaoler,.     "lfn    without  hre,  chamberpot,    or  other  neceflary  conve- 

•  i. nience  for  forty-four  days.  ThatBarnes  knewthe  unwholfome 

fituation  of  the  room  ;  and  that  for  fifteen  days  at  leaft  before 
the  death  of  Arne  Huggins  knew  the  condition  of  the  room, 
he  having  been  that  once  prefent  at  the  prifon,  and  feen 
Arne  under  fuch  durefs  of  imprifonment,  and  turned  away  ; 
at  which  time  Barnes  (hut  the  door  of  the  room,  in  which 
Arrie  continued  till  he  died.  That  by  durefs  of  the  im- 
prifonment  Arne  had  fickened  and  died.  That  during  the 
time  Gibbon  was  deputy  Huggins  fometimes  acted  as  war- 
den. The  Court  were  clearly  of  opinion  upon  thefe  facts 
that  Barnes  was  guilty  of  murder.  They  were  deliberate 
acts  of  cruelty,  and  enormous  violations  of  the  trufl  repofed 
by  the  law  in  its  rninifters  of  juftice.  But  they  alfo  thought 
that  Huggins  w;is  not  guilty.  It  could  not  be  inferred  from 
the  bare  feeing  the  deceafed  once  during  his  confinement 
that  Huggins  knew  his  fituation  was  occafioned  by  the  im- 
proper treatment,  or  that  he  confented  to  the  continuance 
of  it.  They  faid  it  was  material  that  the  fpecies  of  durefs 
by  which  the  deceafed  came  to  his  death  could  not  be  known 
by  a  bare  looking  in  upon  him.  Huggins  could  not  know 
the  circumftances  under  which  he  was  placed  in  the  room 
againft  his  confent,  or  the  length  of  his  confinement,  or 
how  long  he  had  been  without  the  decent  neceflaries  of  life: 
and  it  was  likewife  material  that  no  application  was  made  to 
him,  which  perhaps  might  have  altered  the  cafe.  Befides, 
the  verdict  finds  that  Barnes  was  the  fervant  of  Gibbon, 
and  Gibbon  had  the  actual  management  of  the  prifon;  am 
they  feemed  to  think  that  the  accidental  prefence  of  tl 
principal  would  not  amount  to  a  revocation  of  the  deputy's 
authority. 

III.   Touching  the  Execution  of  Criminals  in  Pur* 
fuance  of  the  Judgment. 

The  deliberate  uncompelled  extrajudicial  killing  of  any 
perfon,  though  attainted  of  treafon  or  felony,  or  in  a  pra:~ 
munire,  is  murder;    unkfs  dooe  upon   due   procefs   and 
13  according 


$93- 

ExecMun. 


3  Hale,  497. 
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according  to  law,  in  which  cafe  the  act  is  juflifiable  from    ch.  v.  §95. 
neceffity.     Under  this  head  I  (hall  take  the  conGderation  of  jlj*^'*" 
the  matter  higher  up  than  the  mere  act  of  execution,  and  •* 

examine,  i.  How  far  the  wirnefles  on  whofe  evidence  the 
verdict  and  judgment  are  founded  are  implicated  in  the  rec- 
titude of  the  confequent  execution.  2.  How  far  the  judge 
who  pronounces  or  the  officers  who  execute  the  judgment 
are  anfwerable  for  the  legality  of  it.  3.  To  what  extent  the 
execution  muft  conform  to  the  judgment*  4.  That  the 
execution  be  done  by  a  lawful  officer. 

I.  It  has  been  much  doubted  whether  a  perfon  wilfully        §  94* 

giving  falfe  teftimony  againft  another  in  order  to  accomplifli  Artwwjjjfc 
his  death  can  be  indicted  of  murder,  if  the  innocent  party 
be  convicted  thereon  and  fuffer  death  by  the  judgment  of 

the  law.     The  only  inftance  of  a  profecution  of  this  fort  in  3  In*.  4*. 

modern  times  was  in  the  cafe  of  Macdaniel,   Berry,  and  RgX  J^Macdi- 
Tones,  who  were  indicted  for  murder,  upon  a  confpiracy  of  mei  Berry  and 

..  .     n  v-jj  i  •  -.     ,          j    Jones,  in  17^6. 

this  nature  agamlt  one  Kidden,  who  v/as  convicted   and  ^^e  I0  St.  Tr. 
executed  for  a  robbery  upon  the  highway,  upon  the  evidence  **6  Uich»  39- 

J      *  4        r  and  Barrmgtoa 

of  Berry  and  Jones.     They  were  all  convicted  upon  this  in-  on  thcSutut«» 
dictment,  in  which  the  fpecial   matter  was  fet  forth ;  but  s6' 
judgment  was  refpited  in  order  that  the  point  of  law  might 
be  more  fully  considered  upon  a  motion  in  arreft  of  judg- 
ment.    But  the  Attorney-General  declining  to  argue  the 
point,  the   prifoners  were  difcharged   of  that  indictment. 
Mr.  Juftice  Fofter  intimates  a  flrong  opinion  againft  the  va- 
lidity of  fuch  an  indictment,  chiefly  as  it  feems  on  the  ground 

of  its  difufe  for  many  aces  part;  though  he   admits  that  r^Mlrr.cli.i. 

...    ;     .  .  °.  f.  o.  Bric.c.  sa. 

there  are  Itrong  paflages  in  our  ancient  writers  which  greatly  B,ac.  1,5,  3. 0.4. 

countenance  fuch  a  profc-cution.     And  we  have  the  authority  l'*-le «  Hawk- 
of  Mr.  Juftice  Blackftone  for  faying,  that  the  Attorney-Ge-  4  siac  Com. 
neral,  in  the  cafe  of  Macdaniel  and  the  others,  did  not  de-  '26-  slaa'9l- 
cline  arguing  the  point  of  law  from  any  apprehenfion  that  it 
wa's  not  maintainable  (fi),  but   from   other  prudential  rea- 
fons ;  and  therefore  that  nothing  fhould  be  concluded  from 
the  waving  of  that  profecution.     Yvrhat  the  chief  of  thofe 

(a]  The  author  his  heard  Lord  Mansfield  C.  J.    make  the  fame  obfervaii  n  ; 
and  fay,  that  the  o^ir.'cus  or"  iVvserjl  cf  ih-  jt--ae;  it  dut  'Jme,  and  his  o*n,  we:e 
o»"  the  ;r.jif*ai€at. 

prudential 
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cb.  v.  §  94.    prudential  reafons  was  he  alludes  to  in  the  fame  paffaee, 

A  to  Witntttei.  ,  •  j     •        i  «-       f 

namely,  to  avoid  tne  danger  of  deterring  witnefies  from  giv- 
ing evidence  upon  capital  profecutions  if  it  mud  be  at  the 
peril  of  their  own  lives.  With  refpeft  to  the  offence  in 
foro  confcientise,  it  is  without  doubt  as  aggravated  a  fpecies 
of  murder  as  any  that  can  be  conceived. 

§9j.  2.  As  to  the  refponfibility  of  the  judge  who  pronounces^ 

^nd°£r^gt    and  ^e officer  wno  executes  the  fentence,  it  does  not feem  to 

i  Hale,  497.       be  very  accurately  defined.     Lord  Hale  fays,  that  it  is  necef- 

fary,  firft,  that  he  who  gives  fentence  of  death  againft  a 

malefa&or  be  authorized  by  lawful  commiflion  or  charter,  or 

by  prefcription,  to  have  cognizance  of  the  caufe.     Secondly, 

That  he  who  executes  fuch  fentence  be  authorized  fo  to  do  j 

otherwife  it  will  be  murder  or  manflaughter,  or  at  leaft  a 

great  mifprifion  in  the  judge  who  pronounced,  and  in  the 

officer  who  executed  fuch  fentence.     But  where  their  re- 

fpe£tive  authorities  are  complete,    the  execution  of  fuch 

fentence   is  the  cleareft   inftance   of  juftifiable   homicide. 

The  magnitude  of  the  offence,  where  the  act  becomes  fuch 

for  want  of  due  authority,  feems  to  depend  upon  the  degree 

of  colour  under  which  either  the  judge  or  officer  aded  who 

j  Hawk.  ch.  28.  have  acted  improperly.     If  the  perfon  who  pronounced  the 

£59.5  fentence  had  no  colour  of  authority  at  all,  it  is  undoubtedly 

i  Hale,  497.       murder  in  him  and  in  the  perfon  who  knowingly  executed 

4Biac.Com.i78.  fuch  a  fentence.     But  if  there  be  but  flight  colour,  and  the 

judge  a£ted  bona  fide  and  under  a  belief,  though  miftaken, 

that  he  had  competent  jurifdi£lion,  he  could  not  I  think  be 

jHale454-497,  guilty  of  murder.     As  if  juftices  of  peace,  whofe  commiffion 

extends  to  try  felonies  but  not  treafons,  gave  judgment  of 

death  on  an  indiclment  for  treafon  j  though  this  would  be 

erroneous,  yet,  fays  Lord  Hale,  they  would  not  be  guilty  of 

murder,  having  fome  colour  for  proceeding  therein  ;  becaufe 

fi^Farrington's  a|j  trcafon  ;s  felony,  though  it  be  fomething  more :  but  tha 

cafe,  T.  Jones,  °  _  °> 

2i*. 'irem.  P.c.  it  would  be  a  great  mifprifion  in  fuch  juftices.     Yet  it  is 
250.    i  MS.      now  notorious  that  their  commiffion  does  not  confer  any  fuch 

ouni.   1  38,  9> 

i  Hawk.  ch.  28.  authority.     If  however  the  juftices  had  jurifdicYion  over  the 

j  Hale  coi.      offence,   and   the    proceedings   only   were   erroneous,    the 

juftices  only  to  whom  fuch  error  was  known,  and  who  not- 

withftanding  wilfully  proceeded,  would  be  guilty  of  felony, 

and 
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and  not  the  officer  who  executed  their  fentence.     But  where  Ch.  v.  §95. 

perfons  act  by  virtue  of  a  commiflion,  which  if  it  were  ftri&ly  ^^udge attd 

regular  would  give  them  full  authority,  but  it  happens  to  be  «.— ____ 

defective  only  in  fome  point  of  form,  it  feems  that  they  are  '  Hawk.  ch.  3*. 

no  way  criminal.     As  where  a  commiflion  is  determined  by  j  Hale,  498. 
the  negledl  of  the  clerk  to  adjourn,  a  judgment  afterwards 
would  indeed  be  erroneous,  but  the  judge  who  inadvertently 
pronounced  as  well  as  the  officer  who  executed  the  fentencc 
would  be  excufed. 

3.  The  execution  mud   not  vary  from  the   judgment,         §  0,6*. 
otherwife,  according  to  Lord  Coke  and  Lord  Hale,  the  officer  Extcu"™  *>ft 

..,,.,  ,  ,  n  ..  conform  to  tie 

executing  it  will  be  guilty  ot  telony  at  lealt,  if  not  of  mur-  fenterce. 
dcr.     And  therefore,  fay  they,  if  the  judgment  be  to  be  3|^S*-«'- 
hanged,  and  the  officer  behead  the  party,  it  is  holden  murder.  45  *.  466.  501. 
But  this  is  not  univerfally  true.     If  indeed  the  officer  of  his  j"".1^*"'. 
own  head  and  without  warrant  or  colour  of  authority  vary  4Biac.Com. 405, 
from  the  judgment,  he  may  be  criminal  to  that  degree.     But  !  ^  Tricot* 
if  the  officer  have  a  warrant  from  the  crown  for  beheading 
a  perfon  under  fentence  of  death  for  felony,  and  act  accord- 
ingly, this  would  not  be  criminal.     For  though  the  king  can- 
not by  his  prerogative  vary  the  execution  fo  as  to  aggravate 
the  punifhment  beyond  the  intention  of  the  law,  yet  he  may 
mitigate  the  pain  or  infamy  of  it.     And  even  without  any 
warrant  the  common  practice  in  burning  female  offenders 
before  the  aft  of  the  30  Geo.  3.  c.  48.  was  to  ftrangle  them 
at  the  ftake  before  the  fire  had  reached  them  :  but  now  by 
that  a£t  they  are  to  be  hanged  as  other  offenders. 

4.  The  execution   mud   be  performed    by   the    proper         *g« 
officer  or  his  appointed  deputy.     And  if  one  without  any  M*ft  be  by  fn- 
authority  were  to  take  upon  him  to  execute  fentence  of  ^H^£'ch  28 
death,  it  would  be  murder.  (•  9-  *  Hawk. 

ch.  51.  f.  6- 
i  Hale,  497.  Sum.  35.  4Blac.  Com.  178,  9.  Dalt.  ch.  150. 
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Cti.  V.  §  9$ 
Defer -ftion  of 
offence. 


§98. 

Katun  of  offence. 
Z5E.  3.  ft.  5. 
C.  2.  -vide  i  Ed.6. 

C.   12.  f.   I. 

It  Hale,  377. 
3  Inft.  19. 
Fort.  106.  323. 
3a6>7- 

I  Hawk.  ch.  32. 
f.  6.   Sum.  24. 
1  Hale,  378. 
a  Hale,  184. 


§99* 

By  a  fervant* 
i  Hale,  380. 
Sum.  23. 
i  Hawk  ch  32 
f.  2,  3,  4. 


Ktilw.  204. 
Dalifon,  14. 
Dalt.  ch.  142. 


§  ioo 


VII.  How  far  all  or  any  of  the  Circumftances 
treated  of  under  the  foregoing  Heads  vary  the 
Jjegree  and  Punifhment  of  the  Offence  of  Ho~ 
micide  committed  againjl  Majlers^  Hufbands^  or 
ecclefiajlical  Superiors,  refpeEtively,  by  their  Ser* 
vants^  Wives  ^  or  ecclefiajlical  Inferiors. 

The  ftat.  25  E.  3.  ft.  5.  c.  2.  afcertained  and  limited  the 
offence  of  petit  treafon  to  the  three  inftances  above  men- 
tioned out  of  feveral  others,  which  were  fo  confidered  at 
common  law. 

Petit  treafon,  which  is  a  fpecies  of  felony,  is  the  higheft 
degree  of  murder:  it  is  murder  aggravated  by  circumitances 
of  a^  treafonable  kind.  And  therefore  if  the  fact  appear  to 
have  happened  upon  a  fudden  falling  out,  or  in  the  party's 
necefTary  defence,  or  under  any  circumftances  which  at 
Common  law  would  reduce  the  crime  below  murder,  it 
cannot  be  petit  treafon,  but  will  fall  under  the  fame  confi- 
derations  as  if  the  party  had  been  indicted  of  murder^ 
And  fo  a  p  irdon  of  murder,  or  an  exception  of  murder  in  a 
pardon  of  all  felonies  generally,  includes  petit  treafon.  It 
only  remains  therefore  to  be  confidered  in  what  inftances 
the  feveral  relations  above  referred  to  are  of  force  to  deno- 
minate the  killing  petit  treafon. 

T.  A  fcrvant  killing  his  matter.  Under  the  term  majlef 
is  included  miftrefa  or  his  mailer's  wife.  And  if  a  fcrvant 
kill  his  mafter  after  departure  from  his  fervice,  upon  malice 
conceived  before,  this  will  be  petit  treafon.  So  if  a  fon 
•  kill  his  father  or  niother,  to  whom' he  is  bound  apprentice, 
or  by  whom  he  is  maintained,  and  to  whom  he  does  any 
neceflary  fervice,  althougrt^e  receive  nd  wages,  yet  by 
reafon  of  the  fervice  he  may  be  indidled  by  the  dtfcriptioa 
of  fervant  within  the  a6t.  • 


j  Haie,  381. 

4Blac.Com  203 
»  via.  authorities 


2>  A  wife  killing  her  hufband  is  petit  trenfon  ;  but  a  huf-* 
band  killing  his  wife  is  only  murder;  becnufe  of  the  obedience 
which  in  relation  of  law  is  due  from  the  wife  to  the  huf* 

i         i 

fow 
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bind.     A  wife  though  divorced  a  metifa  et  thoro  is  flill  Ch.  V.  §100. 
within  the  ftatute,  bccaufe  the  vinculum  matrimonii  fubfifts.    *  a ** 'J '' 
But  a  wife  de  facto  is  not  fufficient :  and  therefore  if  a  man 
marry  a  fecond  wife,  living  the  firft,  the  fecond  is  not  with- 
in the  ftatute,  unlefs  under  circumftances  (lie  might  be  con- 
fidered  as  a  fervant,  which  however  Lord  Hale  feems  to 
doubt. 

As  to  whai  (hall  be  deemed  fufficient  evidence  of  marriage  Evidence  of  mar- 
in  profecutions  of  this  fort,  it  may  be  collected  from  the  ^f/Jjtk  paiy- 
following  cafe  in  addition  to  the  general  authorities  already  ean)7- 
in  print. 

Mary  Norwood  was  indicted  before  Mr.  Serjeant  Burland  Mai7  Nor- 
for  traiteroufly  poifoning  and  murdering  her  hufband  Jofeph  Taunton  Lent 

Norwood.     It  was  objected  by  the  prifoner's  counfel  that  £*-l7?\''^T*' 

Forftei's  MS. 

there  was  no  proof  of  actual  marriage,  and  that  fuch  proof . 

could  only  be  by  producing  a  copy  of  the  regifter  o^fuch 

marriage,  or  by  fome  perfon  who  was  prefent  at  the*time. 

The  evidence  of  marriage  was,  firft,  cohabitation   as  man 

and  wife  for   feven  years,  excepting  three  months  within 

the  laft  two  years,  when  (he  eloped  with  another  man,  but    ^ 

returned  and  cohabited  again   with  Jofeph  Norwood.     Se-  ^ 

condly,  about  a  year  before  the  mffrder  the  prifoner  wer. 

ffr 
a  neighbour's  and  afked  him,  whether  (lie  had  better  poifon 

her  hufband  or  part  from  him,  for  one  or  other  fhe  muft  do. 
Thirdly,  that  after  the  poifon  taken  fhe  defired  a  furgeon  to|P 
come  and  fee  her  bujband;  and  fpoke  yof  him   to  fev 
others  who  were  a'qput  him  during  his  \\}f>qjk  by  the  name  of 
hujland.      Fourthly,  the  deccafcd    after  the    poifon   taken        £4 
fpoke  of  her  by  tjie  name  of  bis  wife.     Fifthly,  .{he  prifoner's 
brother  who  appeared  as  a  witrrefs  f^r  her,  and_who  fix  years 
before  had   lived  wit^her  and  Joseph  N^pkuod,  fpoke  of 
knowing  them  ever*  nai»  they  weJUfciarr/VJ.     Upon  this 
evidence  of  the  manage  -the. prifonetfWas  convicted ;  but 
execution  was'wfpitcd   to  h^H^the  opinion  of  the  judges. 
And  on   the  24th  of  April  1^65,  at  Serjeants'  Inn,  Lord 
Mansfield,-Xord  C.  B.  P^arke^  Smythe,  Bathurft,  Pel 
andv\fton^I  being  all  who  were  prefent.  were  of  opinS 
that  the  ma'rriage  was  fuffici^ntly  proved,  and  that  (he  ought 
tc  be  executed.     They  faid,  this  would  be  fufficient  evidence 
for  a  bifhop  to  certify  a  marriage  upon  a'  plea  of  ne  unques 
accouplp,  &c. 

Z  3.  A 


• 
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cb.  v.  §  101.        3.  A  clergyman  killing  his  ecclefuftical  fuperior  to  whom 

By  a  clerfvman.  '  °;  ° 

,,          "'       x    he  owes  obedience  is  alfo  guilty  of  petit  treafon.  A  clergyman 

£  IOI>        is  underftood  to  owe  canonical  obedience  to  the  bifhop  who 

43iac.Com.203.  ordain. d  him,  to  him  in  whofe  diocefe  he  is  bencfked,  and 

jlaft.'ao.1'        a^°  tot^e  metropolitan  of  fuch  fuffragan  or  diocefan  bimop. 

If  he  have  livings  in  two  diocefes,   the  bifhops  of  both  are 

his  immediate  ordinaries  ;   for  lie  fwears  obedience  to  both. 

§  1 02.  There  are   acceffaries  before  and   after  in  petit  treafon, 

%$££.**      as  in  cafe  of  felony  »  but  fome  diftindions  are  to  be  noted, 
j  MS  Sum.nS.       If  a  fervant  kill  his  matter  by  the  procurement  of  the  wife 
-sj*.'379         who  was  abfent,  it  is  petit  treafon  in   the  ftrvant,  and  the 
i  Hawk.  ch.  31.  w;fe  js  acceflary  thereto.     But  if  a  ilraneer  had  done  it  by  the 

f.  6.   3  Inft.  20.  ',     ..'....   . 

Y\-z.  Crcmp.       procurement  of  either  in  their  abfence,  it  would  have  been 

Juft.  19.  murder  in  the  (Iranger,  and  the  wife  or  fervant  would  have 

beeiK^gceflary  to  the  murder  :  for  where  the  principal  is  only  a 

felon  the  acceflary  cannot  be  a  traitor.     But  if  a  ftranger  had 

done  it  by  the  procurement  and  in  the  prefence  of  the  wife  or 

(F*z.  Cromp.      fervant  (and  their  beinein  the  famehoufe  is  in  law  a  prefence): 
full,  ao.) 

jr    it  would  have  been  petit  treafon  in  the  wife  or  fervant,  and 

^  murde|  in  tiie  ftranger:  and  the  fame  if  the  itranger  were 

an  acceflary.      And  fo  if  a  fervant  and  a  ftranger  confpire  to 

rob  the  mafter,  and  the -fervant  be  prefent  when  the  mailer 

happens  to  be  killed  in  the  profecution  of  the  original  defigrt, 

i  Hale,  380.     •  the  fervant  is  guilty  of  petit  treafon.     The  fame,  if  the  fer- 

f.*i,  3. '  '^2'      vant  or  Wi^e>  intending  to  kill  a  ftranger,   kill  the   one  his 

Piowd.  475.        mafter,  or  the  ot^er  her  hufband,   by  aacident.     The  fame 

>+         rule  holds  throughout,  mutatis  mutandis,   for  an  inferior 

clergyman  in  relation  to  his  fuperior. 

* 

6  103.  Lord  Hale  arnd  Mrt  Juftice  Fofter  Ciy,  that  a  perfon  guilty 

k&hu*t  and      Of  petit  treafon  may  Mb  indicted  o|§nurder  j*  though  thfe  latter 
Fo(t.  325.  328.  thinks  it  more  advifeable  for  the  court^to  difcharge  the  jury 
r^rf   wfe'in     °^  ^at  indictment,  and  order  an  indictment  for  petit  treafon 
osr.  Tr.  224.     to  be  preferred  ;  becaufe  the  judgment  is  different,  and  alfo 
iv/i-  [uft'ceFof-  ttoe  tfia^  'n  refpecl  of  the  ntimber  of  challeng^fc  which  in 
ter,  &  rejecled.)  petit  treafon  is  35.     In  Swan's  cafe,  whofe  t^^vus  poft- 
loft.  10^.  *        poned  after  he  had  been  arraigned  upon  an  indiclment  for 
murder,  to  which  he  had  pleaded,  it  was  thought  more  ad- 
vifeable to  prefer  a  new  bill  charging  him  with  petit  treafon, 
en  which  he  was  afterwards  convicted.     But  ii'poT*an  in- 
dictment 
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didment  for  petit  treafon,  if  the  killing  of  the  deceafed  with  Ch.  v.  § 
malice  be  proved,  but  not  the  relation  between  the  parties;  * 
or  if  the  fact  can  only  be  proved  by  one  witnefs,  or  by  the 


examination  of  the  deceafed  before  a  magiftrate  by  virtue  of  i  ha;e, 

the  ftat.  of  Ph.  &  M.  (a),  the  prifoner  may  be  found  guilty  of  tSS^fcf*" 

murder  upon  that  indictment,  and  acquitted  of  the  treafon.  °;,B  J^x  '>r7- 

And  the  fame  was  done  in  Radburne's  cafe  upon  an  indi£t-  y^e  pott.  3.  C. 

ment  and  inquifition  for  petit  treafon,  by  the^lirecrion   of  f-  "4- 

Wilfon  J.,  which  was  afterwards  approved  of  by  the  judges 

on  a  conference.     By  a  parity  of  reafoning,  the  prifoner  upon 

fueh  an  indictment  rmy  be  acquitted  of  the  treafon  and  found  l  Hale>  3'8- 

•i  f  n         i  -  Hale,  ; 

guilty  or  manihughter. 

Likewife,  one  may  be  charged  with  petit  treafon  and  an-  Foft-  3*9- 
other  with   murder  in    the   fame  indictment.      And  fuch  5^4"  7."  "**'  ' 
indictment  concluding  that  they  "  felonioufly,  traiteroufly,  Daiifon>  *6- 
<{  and  of  malice  aforethought  murdered,"  &c.  is  good   for 
both,  reddendo  fingula  fingulis.     But  if  they  cannot'  agree 
in  their  challenges  they  muft  be   tried  feparately  ;  the  one  Foft.  -,3-. 
bting  entitled  to  35,  the  other  only  to  20  challenges. 

Auterfoits  acquit,    fays  Lord   Kale,   upon  an  indictment  2  HJ>»  246. 
for  murder,  is  a  good  bar  to  an  indictment  for  petit  trlafon, 
and  e  converfo.     Mr.  Juftice  Fofter   however  fpeaks  with 
more  hefitation  of  the  former  cafe. 

An  appeal  of  death  lies  as  well  in  petit  treafon  as  in  murder.  Foft.  313. 

The*  ftat.  i  Ed.  6.  c.  12.  exprefsly  requires  two  witness        §  ro4. 

upon  the  indictment  and  at  the  trial,  as  well  in  petit  treafon'  rf':::  J->  a*J 

•     1-1 
as  in  high  treafon.     The  ftat.  5  &  6  Ed.6.sc.  1  1.  by  gentral^i  ~d  6.  c.  12. 

words  extending  to  all  treafons,  requires  that  ttyp  witnefles,  J.V'^^JIV' 
if  Jfring,  fhall  be  examined  in  perfon  upon  the  trial,  in  open  5&6Ed.6.  c.ir. 
court.     For  the  fuller  confideration  of  which  ftatutes  I  mud  *6  a  l\'^* 
refer  to  the  chapter  uopn  high  treafon.     The  ftat.  i  &  2  Ph.  A«C,?.IZ 

' 


P.T  -,-..*«  -ir*L  r          nn,          11      •'•  *=       »    - 

&  M.  c.  10.  enacting,  trftlt  the  trial  for  any  treafon  {hall  be  c.  IC.  ,-.  - 
according  to  the  courfe  of  the  commtn  law,  includes  rent   ;:n;t-;;4;  27-, 

J^tJt  i  Haie,3i6. 

treafon  ;  and  it  feems  to  follow  from  thence  that  the  trial  per  Foil.  537. 
medietatem  lingux  is  taken  away,  which  is  the  opinion  of 
Mr.  Jufticef  ofter. 

As  tdjjther  general  matters  relating  to  petit  treafon  and 
murder,  they  are  confidered  under  the  appropriate  branches 
of  the  general  head  of  Homicide.     And  mifpriGon»of  petit 
treafon  is  included  under  the  former  general  title  of  mifpri-  Ante,  139. 
Con  of  treafon. 

("\  St.  i  &a  Ph.  &  M.  c.  13.    and  2  &  3  Ph.  &  M.  c,  iOt  extending  only  t> 

Zi  Of 
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idence. 

The  peculiarities  in  the  form  of  indictments  and  appeals 


$  105.        for  homicide  relate  principally  to  the  manner  of  defcribing 
Central  mla.       t}ie  faft  wnereby  the  death  was  occafioned,  and  the  evidence 

applicable  thereto  :  but   I  (hall  alfo  advert  to  fome  general 

rules  touching  thefe  matters. 
Indictment  for  In  moft  cfcfcs  where  juftice  requires  that  a  man  fhould  be 

murder  moft  ufaal  ,  .          •    i   r       i  -n-  i  ••         r      i   /        i 

in  c4:s  ofhomi-    Put  upon  his  trial  tor  killing  another,  it  is  ulual  (and  proper, 

c't(ie-  if  there  be  any  doubt)  to  charge  him  in  the  indictment  for 

iMS.Sum.33.  ;       . 

aHaie,  60.  158.  murder,  becauie  in  many  imiancef  it  is  a  complicated  quef- 

tion  ;  and  no  injury  can  thereby  happen  to  the  individual  at 
K  all  comparable  to  the  evil  example  of  a  lax  adminiftration  of 

juftice  in  this  refpe£t  :  for  the  verdict  and  judgment  will 
ftill  be  adapted  to  the  nature  of  the  dffence,  fuch  as  it  appears 
upon  the  evidence.  And  where  a  party  is  committed  upon 


Vide  Latch. ^a,    f^fo  a  charge,  he  may  be  brought  up  by  habeas  corpus  before 
Co.  Entr.^ti.b.  the  court  of  K.  B.,  and  if  a  clear  cafe  be  laid  before  the 
court,' whereby  the  homicide  appears  to  be  either  juftifiable 
or  excufable,  they  will  upon  view  of  the  depofitions  and  com- 
mitrrfint  admit  the  party  accufed  to  bail ;  as  in  Mrs.  Barney's 
MS.  Tracy,     .  cafe,  (temp.  \V.  3.)  where  the  charge  clearly  appeared  to  be 
groundlcfs.     But  juftices  of  peace  ought  not  to  bail  in  fuch 
iHawk.  ch.  29.  cafeSj  but  fhouM  commit  till  the  next  coming  of  the  juftices 
21-1.45,153.       of  gaol  delivery.     And  even  where  the  offence,  if  fpecially 
pitJfented,  would  be  fhort  of  felony,  the  prifoner  if  charged 
with  murder  has  this  advantage,  that  an  acquittal  thereof 
is  a  perpetual  bar  r.gainlt  any  other  indictment  for  the  fame 
death.       4kp 
^'r       «,-     No  appeal  lies  fo» homicide  lefs  than  manflaughter.   3fa 

nit.  310.     4>f'  «» 

.    Latch.  126.    v 

I  ^ 

§  1 06.  On  every  charge  of  murder,  the  fact  of  killing  being  firlr 

Prffurr.ptkn  of     proved,  the  law  prefumes  it  to  have  been  founded  in  malice 

malice  f,  om  tut     • 


malice  (iont  tut  1  ; 

faa ef killing,    ^intil  ffle  contrary  appear:  aijd  therefore  al^ircumttances 
*o&.  255.  29°-    allecffed  by  way  of  iuftification,  excufe,  or  allevration,  muft  be 

i  Ha^e,  455. 47U  •> 

i>i.  27.  j'j.       proved  by  the  prifoner,  unlcia  tlu-y  ariic  out  of  the  evidence 

£™^>chi3''  produced 'a^lftnft  him.     Upon  the  truth  of  thefe  facts  fo 

ABiac.Comiot.  alleged  the  jury  alone  aVe  to  decide;  but  whet^',  taking 

therntto  be  true,  the  homicidfc  be  juftified,  excufed,  or  allevi- 

ated,Ts*a  matter  of  law  upon  which  the  jury  ought  to  be 

guided  by  the  direction  of  the  court. 
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As  to  the  Form  of  the  Indictment. 
It  is  effentially  neceffary  to  fet  forth  particuhriy  die  man-  Ch.V.  §  107. 

r    i  it  i  •    i     •  tr  n.    J      Mjimr  of  dtato. 

ner  of  the  death,  and  the  means  by  which  it  was  effected  ;  _        _ 

and   an  omiffion  in  this  refpecl  is  not  aided  by  a  general        r  IO^ 

conduGon,  that  the  defendant  fo  murdered,  &c.      ihis  in  t  H!.V*.  ch.  23. 

the  caLe  of  an  appeal  is  neceffary,  not  only  at  the  common  ^^f\  ,~. 

law,  but  by  the  (tat.  of  Glsucefter,  c.  9.  which  exprefsJy  re- 

quires, that  it   fliall  declare  the  deed.     And   therefore   if  a  a  Kile,  185. 

perfon  be  indicted  or  appealed  for  one  fpecies  of  killing,  as  ^  g™'c.com.  196. 

by  poiibning,  he  cannot  be  convicted  by  evidence  of  a  totally  ?•  Hawk,  ch-4.6. 

different  fpecies  of  death,  as  by  (hooting,  itarving,  or  ftrang-  zl3.^  ^ 

ling.     But  if  the  nveati  of  death  proved  agree  in  fubftance 

with  that  charged,  it  is  fufficient.     Thus  where  the  death  is 

occafioned  by  any  weapon,  the  name  or  defcription  of  that 

weapon  ought  to  be  dated  ;  yet  if  it  appear  that  the  party 

were  killed  by  a  different  weapon,  it  maintains  the  indidl- 

rnent  :  as  if  a  wound  or  bruife  be  alleged  to  be  given  with  a 

fword,  and  it  prove  to  be  with  a  ftaff,  or  axe,  this  difference 

is  immaterial.     And  the  fame  if  the  death  be  laid  to  be  by 

eae  fort  of  poifoning,  and  it  turn  out  to  be  by  another:  but 

fome  fort  or  other  mud  be  alleged  in  the  indictment  ;  whicli 

ought   in  this  as  well  as  all  other  refpecls  to  be  as  clofely 

adapted  to  the  truth  as  poffible.     In  Sharwin's  cafe  the  in-  sharwin's  cafr, 

di&ment  was  for  aflaulting  one  with  a  certain  offenfive  wea-  ?VJa1lcaauig*'th  ,r 

pon  commonly  called  a  lusoden  ft'iff,  with  a  felonious  defign  Gould  j. 


to  rob  him  ;  and  it  proved  to  be  with  a  ilone  ;  and  heLJHfeiL 
upon  a  conference  between  the  judges  :  for  they  produce  the  In  Mich.  T. 
fame  fort  of  mifchief,  namely,  by  blows  and  Jwuifes;  and  ^^r15* 
thfe  would  be  fufficient  on  an  indiclmejt  for  murder. 

*    Where  the  death  is  occafioned  by  any  inftrurhent  holden        §  icS. 
in  the  huid  of  the  party  killing  at  the  time,  it  mould  be  fo  H*w  tte  i*/lru- 

flmpft  ivat  ; 

alleged  i  which  is  either  done  by  Hating  that  it  was  holdefli&K^  ;  be  v~iue  <.j 
in  both  hands,  or  in  the  right  or  left  hand  ;  though  I  do  not  "'    , 


find  the  grounds  for  this   particularity;  and  Hawkins  dc&ff'*'  -  Ha»k. 
not  mention  this  in  enumerating  the  neceffary  requiGtes  in  g'^'  ?.!"     ' 
an    appeal  or  indictment.     Regularly  alfo  the  value  of  the 
indrument  moult!  be  dated,  orelfe  it  fhould  be  alleged  to 
_be  of  no  value.     The  reafon  of  which  is,   that  the  weapon 
whereby  the  death  of  a  man  is  caufed  is  a  deodand  forfeited 

Z  3  to 

« 

^    * 


34 2  Of  Homicide 

(Indiflment,  Appeal,  and  Evidence}. 

ch.  v.  §ioS.    to  tlie  king;  and  tne  townftu'p  fhall  be  charged  for  the 
By-wbat  i,'ftru.    value,  if  delivered  to   them.     But  this  feems   not  to  be 

mer.t,  and  btxo          n-       •    , 

bid*  eflential. 


§  1  09.  Where  the  death  is  occafioned  by  a  wound,  bruife,  or  other 

Ailing  the  afTault,  the  ftroke  mould  be  exprefsly  laid.  For  want  of 
2.  Hale,  184.  .  this  an  indictment  dating  that  the  party  of  malice  afore- 
LorJdifTttfe  Bought  murdered  or  gave  a  mortal  wound,  without  faying 
124.'  that  hejtruck,  &c.  was  holden  bad.  Yet  Hawkins  obferves, 
Croke's  reP°rt  this  opinion  feems  to  be  queftioned  : 


2,  Hawk.  ch.  23.  and  adds,  that  he  finds  no  reafon  given  why  that  word  fhould 


635*  Dy.  ogT"  ^e  °^  ^U°k  a^^ute  neceffity,  it  not  being  fo  much  a§  pre- 
Long's  cafe,        tended  in  Long's  cafe,  which  feems  to  be  the  chief  founda- 
tion of  the  opinion,  that  it  is  an  appropriate  word  of  art : 
but  that  all  that  feems  there  contended  for  is,  that  where  the 
death  is  occafioned  by  any  external  violence  coming  under 
the  notion  of  (Iriking,  it  muft  exprefsly  appear  that  a  ftroke 
was  given.     However  Hawkins  fays,  that  it  is  not  fafe  to 
MS.  Tracy,  55.  omit  the  word  where  the  fact  will  warrant  it.     Of  courfe  it 
cannot  be  nece{T,iry  in  the  cafe  of  poifoning,  ftarving,  or  the 
1    like,  where  no  actual  force  is  exerted  or  affault  made. 

§  no.  It  ought  to  be  (hewn  in  what  part  of  the  body  the  de- 

Defcrpnon  of       ceafed  was  (truck  or  wounded  when  the  killing  is  of  that 

•wound. 

a  Hale,  185.        fort.     Therefore  if  it  be  faid  to  be  on  the  arm,  hand,  or 
f.  8o.WK       23    fide^without  faying  either  right  or  left,  it  is  not  good  :  or  if 
4  co.  40.  b.         it  be  only  faid  about  the  brealL    And  if  any  of  the  wounds  be 
laid  with  uncertainty,  the  laying  of  others  with  fufficient 
certainty  will  not  help  the  indictment,  if  there  be  a  general 
conclufion  that  the  party  died  of  the  wounds  above  men- 
tioned.   But  where  there  is  a  fufficient  certainty,  the  addition 
tof  a  further  uncertain  defcription  of  the  fame  wound  will 
iot  vitiate  it ;  for  the  latter  may  be  rejected  as  furplufage. 
a  Hale,  rSfi.        Regularly  too  the  length  and  depth  of  the  wound  is  to  be 
z  ^aw  .  ch.  23.  fllc;wn  .   but  thjg  js  not  neceflary  in  alj  cafes,  as  where  a  limb 
*  init.  318.        JBcuhpff,  or  the  death  be  effected  by  bruifes  :  and  if  a  man 
be  (hot  or  run  through*  the  body,  it  feems  fufficient  to  fay 
f  that^R  defendant  itruck  the  pcrfon  killeJ'in  fuch  a  part  of* 
*      "his  bcmy,  and  gave  him  in  fuch  a  part  a  mortal  wound,  pe- 
sHa!e,i86         uetraringJsiHo  and   through  his  body.     But  in  regard  to, 

^  much 

, 

m,  iL'i 


01 

nr 
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much  of  what  is  faid  above,  this  is  to  be  noted,  that  though   ch  v.  §  no. 
the  manner  and  place  of  the  hurt  and  its  nature  be  requifite  ^f^"6"^ 
to  be  dated  as  to  the  formality  of  the  indictment,  and  it  is  . 
fie  to  be  done  as  near  the  truth  as  may  be  ;  yet  if  upon  evi- 
dence  it   appear  to   be  another  kind  of  wound  in  another 
place,  of  which  the-  pnty  died,  it  is  fufficient  to  maintain  the 
indictment.     The  reafon  ftated  in  the  books  for  requiring  Vide  i.  Hawk. 
this  n  rticuLrity  is,  that  the  court  may  fee  that  the  ji^'.jf.1" 

wound  was  of  fuch  a  nature  from  whence  death  might  en-  4C°-  4°-  b- 
fue.     In  al!  cnfes  of  doubt  therefore  a  ftatement  fufficient 
for  that  purpofe  Teems  to  be  enough. 

But  in  all  cafes  the  deatn  by  the  means  dated  mud  be       §  in. 
pofitively  alleged,   and  cannot  be  taken  by  implication  :  and  DiMb  %  m":J't 

'  *   j        L    •       II  jiattd  to  t«  *1-  * 

therefore  where  the  mean  or  death  is  alleged  to  be  by  any  icSed. 
ftroke,  the  indictment  mould  proceed  to  aver  that  the  pri-  2  Hale>  l86' 
fonsr  thereby  gave  to  the  deceafed  a  mortal  wound  or  bruife  '  Hawk.  ch.  13. 
whereof  he  died  ;  or  where  by  poifon,  after  dating  particu-  Kd.  '125! 
Lrly  the  manner  of  the  poifon's  being  adminiftered,  that  the 
party  died  of  the  poifon  fo  taken  and  the  ficknefs  thereby 
occafioned.     Merely  dating  the  death  to  be  by  means  of  ra-  Lad's  cafe,  Earter 
vifhme  an  infant  (waving  the  quedion  whether  fuch  a  mean  J"m,,1?7^"  ,b<:" 

D  *  _  toreallthejudgfs 

of  denth  could  be  deemed  murder),  without  any  allegation  at  Serjeants'  inn, 
that  the  wound,  bruife,  or  hurt  was  mortal,  washolden  not  Re'' 


to  be  fufficient.  Gould  J.  Leach. 

)i.S.C. 

It  is  neceffiry  to  allege  the  time  and  phce  as  well  of  the       K  II2. 
woundasof  the  death  ;  the  latter  in  order  that  it  may  appear  Time  and  place. 
that  the  offence  is  cognizable  by  the  court  before  whom  the  "Haw'k/c9^1-?* 
party  is  tried.    And  where  by  the  dat.  2  &  3  Ed.  6.  c.  24.  the  f-  6-  *  Hawk. 
party  is  indicted  in  the  county  where  the  death  happened,  90.9*. 
though  the  ftroke   were   given   in  another,  yet  ought  the  3I»ft-49-S3- 
droke  to  be  alleged  in  the  county  where  it  really  was.     The  poft.  f.  133.  ' 
dat.   of  Gloucefter,,  (6  Ed.  i.  c.  9.)  requires  alfo  the  rill  jf™  cro^ix 
town  to  be  named  in  appeals.     The  like  rule  is  to  be  ob-  7>S. 
ferved  in  the  indictment  of  offenders  under  the  dat.  28  H.  8.  '    m  '  3I?' 

. 

c.  15.  and  33  H.  3.  c.  23.  for  murders  committed  on  the  fea 
or  in  other  places  there  named  •,  the  offence  mud  be  alleged  UtfnpM,  and 
where  committed.     The  refpediive  times  of  the  wound  and  4a6.  s. 
death  are  alfo  required  to  be  (hewn  in  order  that  i:  may  ap-  *  H""*k  ch-  3i« 

Z4  pear  sink.  53. 

* 

• 
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Ch.  v.  §  na.    pear  that  the  deceafed  died  within  a  year  and  a  day  from  the 

f  a<       ftroke  or  other  caufc  of  death  ;  in  the  computation  of  which 

a  Intt.  518.         the  day  on  which  the  act  was  done  (hall  be  reckoned  the 


4Biac.Com.i97-  firft.     This  may  be  done  either  by  dating  that  he  died  in- 

125.  a.  ftantly  of  the  wound,  or  that  he  languifhed  of  the  fame  till 

the  day  mentioned,  when  he  died  of  the  faid  mortal  wound. 

The  fame  law  as  to  the  computation  of  time  holds  in  the 

cafe  of  an  inquifition  of  felo  de  fe.     But  though  the  day  or 

year  be  miftaken,  yet  it  is  not  material ;  if  it  appear  by  the 

evidence  that  the  death  happened  within  the  time  limited  •, 

without  which  the  law  does  not  attribute  the  death  to  the 

6  Ed.  i.  c.  9.       ftroke  or  poifori.     In  appeals  indeed  the  ftat.  of  Gloucefter, 

a  Hawk.  ch.  a?.  requires  alfo  th'e  hour  t*  be  Mated;  but  it  has  been 

f.  33.80,  07.  oo. 

alnrt,  3x8.  holden  that  an  omiffion  in  that  refpecl  is  not  fatal ;  becaufe 
the  common  law  did  not  requit£.it,  and  the  ftatute  is  in  the 
affirmative.  Yet  the  ufual  way  is  to  allege,  that  the  fa£b 
was  done  about  fuch  an  hour  :  but  a  variance  in  the  evidence 
is  immaterial.  That  ftatute  alfo  requires  the  year,  and  time 
of  the  king's  reign,  to  be  given'' to  the  ftroke  and  death. 

/..,  As  to  what  (hall  be  deemed  fufficient  evidence  of  the 

Evidence  of  death  death  having  happened  from  any  prior  injury;  it  is  obferv- 
fr •  mcaufeaHeged.  a^|e   tfoat  though  the  ftroke  were  not  fo  mortal  in  itfelf  but 

rde  references  ' 

to  laft  f.cYion.      that  with  good  care  and  under  favourable  circumftances  the 

1  ^'h'  428<       party  might  have  recovered  ;  yet  if  it  were  fuch  from  whence 

Mi.  Bumet,  55.  danger  might  enfue,  and  the  party  neglected  it,  or  applied 

inefficacious  medicines,  whereby  the   wound  which  at  firft 

was  not  mortal  in  itfelf  turned  to  a  gangrene  or  produced  a 

fever,  whereof  he  died,  the  party  (iriking  lhall  anfw^for  it, 

being  the  mediate  caufe  of  the  death.     This  was  holden  in 

Rew's  cafe,         Row's  cafe,  which  was  afierwards  agreed  to  be  law  at  the 

K.,-1.  *6.  '         old  Bailey  by  Lord  Ch.  J.  Parker  and  Tracy  J.     The  fame 

Jvib.  Tracy,  53. 

rule  holds  if  a  man's  death  be  haftened  by  a  ftroke  which  irri- 
tates and  increafes  a  difeafe  which  he  had  before,  though 
pofTibly  he  would  otherwife;'J»ave  died  in  a  (hort  time;  for, 
as  Rolle  C.  J.  faid,  an  offender  of  fuch  a  nature  (hall  not  ap- 
portion his  cnvn  wrong.  But  if  the  hurt  given  were  not 
dangfri.iK-  in  itfelf,  but  with  ill  application  or  otnerwife  the 
p-irty  cur  -,  and  it  clearly  appear  that  the  death  was  owing  to 
fuch  application  and  not*tqj  the  hurt  received,  though 
M,  .  KH  admi-  " 

.» 
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adminHlered  in  confequence  of  fuch  hurt;  it  is  not  ho-   Ch.  v.  §113. 

•  •  i 
micide. 


If  the  name  of  the  deceafed  be  not  known,  it  may  be  hid        §  1  14 
to  be  a  certain  man  to  the  jurors  unknown.     But  in  an  ap- 

J  .  .  ,  . 

peal  hi$  name  mud  be  (hewn,  for  none  but  the  widow  or  z  H»wk.  ch. 
heir  can  bring  fuch  appeal.     But  it  is  not  neceffary,  thoug: 
ufual,  to  allege  that  the  party  itricken  was  in  the  peace  of  4  (.0.41.  fa. 
God  and  of  the  king. 

It  is  very  unufual  and  always  unneceffary  to  ftate  more  of       $  115. 
the  fpecial  circumftances  of  the  cafe  in  an  Indictment  for 
murder,  than  what  are  comprifed  in  the  rules  here  fpecificd. 
Neverthelefs,  if  an  indictment  fet  forth  ail  the  fpecial  matter  »  Hawk,  ch-46. 
in  refpeel  whereof  the  law  implies  malice,  a  variance  be-  ^^^jj   *f 
tween  the  indictment  and  the  evidence  is  net  material,  pro-  cax.9Co.6z, 
Tided  the  fubftance  of  the  matter  be  found.     As  where  an  3'  7' 
indictment  for  the  murder  of  a  ferjeant  at  mace  in  London, 
upon  an  arreft,  fuppofed  that  the  fheriff  made  a  precept  to 
fuch  ferjeant  for  the  arreft  ;  und  upon  the  evidence  it  ap- 
peared that  there  was  no  fuch  precept,  but  that  the  ferjeant 
made  the  arreft  ex  cfficio  at  the  plaintiff's  rcqueft  upon  the 
entry  of  the  plaint,  according  to  the  cuftom  of  the  city: 
for   the    fubftance   of    the    matter    was,    whether  the  de- 
fendant killed  an  officer  in   the  lawful  eiecution  of  legal 
procefs. 


The  act  by  which  the  death  is  occafioned,  whether  it  be  by        § 
means  or  any  affmlt  or  mrce  upon  the  perfon,  or  by  craft,  as  vRu  ef  art. 


poifoning  or  the  like,  muft  not  only  be  ftated  to  be  done  felc 
nioufly  in  common  with  other  indictments  or  appeals  for  lS6»  7-  3-H- 
fefony,  but  muft  be  alleged  to  be  done  cf  malice  ofiretkcught,  i Hawk. 'cL.Jaf^ 
-rdcr  to  conftitute  the  offence  murder.     And  it  is  equally  f-  ~7-  S3-       * 
neceffiry  to  ftate  that  the  defendant  murdered  the  deceafed  j  «. BiaZccn^joy. 
for  this  is  a  tcr.ji  of  art,  ai  -  be  otherwife  expreffed.  ); 

An  indictment  for  manflaughter  merely  charges  that  the  de-  MS.  tamer, 4 j. 
fendint  fe^pioufly  Jle-w  or  tifled  the  deceased.     And  death  v^R\  '£ 
eby  mifatJrenture  or  chancemedley  is  charged  to  have  been  400.39.^41. 
done  tifaallfr  atft  by  misfhuntt+nd  again/I  the  vrill  of  the  de-  ,^-V 
If  aa  iiidictmcnt  barely  allege  that  the  mortal 
A  ilroke 
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Ch.  V.  §116.    ftroke  was  given  fe/onioujly,  or  that  the  defendant  murdered, 

r  &c.  without  adding  of  malice  aforethought ;  or  if  it  only  charge 

that  he  killed  orJJewt  without  averring  that  he  murdered  the 

deceafed,  the  defendant  can  only  be  convicted  of  manfldugh- 

Foft.  256.  ter.     In  appeals  it  was  formerly  the  courfe  only  to  charge 

Staand^TS/b.     tne  ^ac^  to  nave  Deen  done  nequiter  et  in  felonia,  omitting 

79.  b  fid  vide    «  of  malice  aforethought."     But  other  and  later  precedents 

Co.  Er.tr.  57.  b.  follow  the  form  of  indictments  for  murder ;  which  now  leems 

56.  b.  57-  59-     the  proper  way.     In  petit  treafon  the  indictment  or  appeal 

2  Hale,  178  184.  further  charges  the    facl:    to    have  been  done    traiteroujly. 

i  Hawk. ch. 23.  Where  the  indidment,  charges  that  A.  felonioufly  and  of 

1*    bo.  jf  * 

his  malice  aforethought  aflaulted  B.  and  with  a  fword,  &c. 
then  and  there  ftruck  him,  &c.  the  firfl  allegation  of  tlfe- 
lonionjly  and  of  his  malice  aforethought"  applied  to  the  affault 
runs  alfo  to  the  ftrokjp,  to  which  it  is  effential.  An  indictment 
MaryNichoi-  agaiuft  Mary  Nicholfon,  for  poifoning  Elizabeth  Atkinfon, 

Rook^D^  ftated  that  the  Prifoner  "  did  wl/uUy*  felonioit/ly,  and  of  her 

ham  Sum.  A(T.    malice  aforethought  mix  poifon,  viz.   white  arfenic  with  flour 

1798,  MS.  Jud.  ancj  jniu^  wjtn  jntent  ^at  the  fame  fliould  be  afterwards 

baked  and  eaten  by  the  deceafed,  and\\\z  faid  flour  and  milk 

fo  mixed  with  the  poifon  as  aforefaid  did,  with  the  intent 

Upon  a  confer-    aforefaid,  then  and  there  deliver  to  the  deceafed"  &c.     This 

judges,  6th NOV.  was  holden  fufficient  by  all  the  judges,  without  adding  the 

i798J/aTb(ent      words  "  felonioufly  and  of  her  malice  aforethought"  again  to 

to  the  allegation  of  the  delivery  of  the  poifon.     For  they 

confidered  that  thofe  v/ords  firft  mentioned  ran  through  the 

fubfequent  allegation,  coupled   as  they  were  by  the  word 

and,  and  the  words  then  and  there.     In  the  fame  cafe  it  was 

alfo  ruled  that  the  allegation  of  fuch  delivery  of  the  poifon 

'*  to  the  deceafed  was  proved  by  mewing  that  the  prifoner  put 

the  poifon  in  a  pudding  meal  which  was  in  a  bowl  in  the 

milk-houfe,  from  whence  it  was  taken  by  the  deceafed  as 

ufual  to  make  the  pudding  for  the  family,  and  afterwards 

eaten  by  her. 

33  H.  8.c.  8.          The  words  "  with  force  and  arms"  ate  not  neceflary  in 
* "crchT*-/3'  an  aPPeal  anv  more  tnan  i"  an  indidlment  for  this  offence, 
f.  90,91.   "       being  fo  fully  implied. 
2  Hale,  187.  .'';,.«         ^  r        i 

For  other  general  requifites  of  an  indictment  for  the  va- 
rious kinds  of  homicide  in  common  with  other  offences, 
I  refer  for  brevity  fake  to  the  general  head  of  Prolecution 
by  indictment. 

If 
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If  the  bill  of  indi£tment  be  for  murder,  and  the  grand  jury    Ch.  v.  §  us. 

i  i  -ii   f  n         L  j   •      '  Terms  of  art. 

return  it  only  a  true  bill  for  manilaughter,  and  ignoramus  as  J 

to  murder,  the  ufual  courfe  has  been  faid  to  be,  in  the  prefence  ^(eratjons  ^ 
of  the  grand  jury,  to  ftrike  out  "  malicisufly"  and  "  of  malice  gr"r.djuryom 

f         77,,          il.         u  C  J  -ri  I,  T        J  U    1       a>ff"tnt  jindingl. 

aforethought     and  the  charge  or  murder,      i  hough  Lord  H die  ?  Hale,  1-2. 
thinks  it  better  to  prcfent  a  new  bill  to  them  for  manflaueh-  lR.°i11-  ReF-4°8- 

I  Sid.  230. 

ter.     And  though  the  fame  indictment  may  charge  one  with 

murder  and   another  with  manflaughter,  yet  certainly  if  it  Gary's  cafe, 

charge  both  with  murder,  the  grand  jury  cannot  find   it  a  J,0^  _r,*0     * 

true  bill  againft  one,  and  manlLughter  as  to  the  othtr  ;  but 

it  is  a  good  finding  againft  the  one  for  murder,  and  there 

ought  to  be  a  new  bill  againft  the  other  for  manflaughter. 

t 

Finally/ the  murder  is  charged  upon  the  party  by  way        §  117. 
of  conclufion,  and  as  a  confequence  from  the  antecedent  4P* «""%&* 

>  •    i     •  r   •      i         it  i  i.      t   n         •  rr     i       z  Hawk   ch.  23. 

matter,  wmcji  is  poutivrly  alleged,  to  the  tallowing  effect  :  f.gg  ch.z5.{.$$. 
"  and  fo  the  laid  A.  him  the  faid  B.  in  manner  and  by  the  KeJ*  125« 
"  means  aforefaid   felonioufly,  wilfully,  and  of  his  malice 
*<  aforethought  did  (poifon)  kill  and  murder."     The  fame 
conclufion   ftems    now  to  be  the  moft  proper  in   appeals.  Ante,  34.5. 
And  fuch  a  general  conclufion  is  peculiarly  at  plicabk  where  \  '***   c  '*3' 
the  ftroke,   &c.  is  at  one  time  or  place,  and  the  death  at  i  Hale,  ^27. 
another;  but  in  thofe  cafes  if  the  day  be  fpecially  alleged,  2  Hawk!  cfa.  13, 
it  fhould  be  that  on  which  the  party  died,  and  net  that  on  f- ^8« 
which  he  was  ftricken ;  for  it  is  no  murder  till  he  die  ;  and 
if  it  be  otherwife  averred  it  is  naught. 

% 

V 

With  refp|Q  to  offenders  againft  the  ftatute  of  (tabbing,        £  ng. 
(i  jac.  i.  c.  8.)  it  is  faid  to  have  been  ufual  to.prefer  two  in-  Ir-^tmtntonftat. 
di£tments,  one  for  murder^  and  the  other  for  manfljMghter  ,&.  j^c.  8. 
under  the  ftatute  ;  and  to  put  the  prifoner  to  picadtto  both  ;   *  H^lc,  468. 

,     r.     ..„  Cro.  Cir.  Comp. 

and  to  charge  the  jury  with  the  indictment   for  murder.  3I2. 
But  as  all  the  fubftantial  purpofes  of  juftice  may  be  anfwered  Fott*  ZS9* 
by   either  of  thtfe   indictments,  I  fee   no    reafon  for  this 
practice.     The  indictment  for  killing  under  the  ftatute  muft 
be  fpecially  formed  purfuant  thereto,  in  order  to  ouft  the 
prifoner  of  his  clergy  ;  namely,  that  he  did  with  a  fword, 
&c..jlab  the  deceafed,  he  having  no  -weapon  drawn,  nor  having 
Jlruck  jirft ;  otherwife  it  will  be  but  manflaughter  at  com- 
iiion  law.     And  it  alfo  feems  neceflary  to  allege  the  dtath  Ante,  f.  *s. 

of 
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ch.  v.  §  n8.  of  the  paYty^within  fix  months  after  the  ftab  or  thruft,  ac- 
*££***.  cording  to  the  requifitlon  of  the  ftatute,  or  at  lead  it  fhould 
— — — —  fo  appear  to  have-  been  upon  the  face  of  the  indidment. 
vide  general  title  J-Jow  far  any  omiffions  in  thefe  refpects  may  be  fupplicd  by 

Profecution  by  .        ;       \ 

Jnditiment.          a»recital  of  the  ftatute,  or  an  apt  c,onclufion,  will  be  noticed 

»  in  another  place. 

i  Ha!e,468,46o.       But  thotigh   the  indictment  ufually  conclude  "  againft 
f.  "aWz  Hawk°   tne  f°/m'  of  tne  ftatute,"  and  therefore  it  is  beft  to  follow 
ch.  25.  f.  115.     the  common  ufage,  yet  fuch  conclufion  is  not  necefiary,  be- 
Poit  349.          caufe  ihfe  flatutc  makes  no  new  offence,  but  only  takes  away 
^       Ante,f.  a8.&c.  clergy^ from«the  old  one.     From  hence  too  it  follows  that 
if  .the 'offence  be  taken  out  of  the  ftatute  by  the  evidence, 
yet  the/defendant  may  be  found  guilty  of  manflaughter  at 
common   law   notwithftanding   fuch    conclufion.     On    the 
other  hand,  a  conviction  on  this  ftatute  has  been  holden 
John  Cowbnd's  fufficient  to  anfwer  the  inquifition  for  murder.     John  Cow- 
' per    *an*d  was  indj^ed  on  tae  ftatute  for  killing  Andrew  Skan- 


Turton  and   •  •  ning,  and  was*t*^he  fametime  charged  on  an  indictment 

Powell  Ts.  Sent.    c  •  ,  ,     .          .  r  .          f        it       r 

Forfter's  MS.      ™T  mur«er»  anci  °n  the  coroner  s  inquifition  for  the  fame, 
and  being  found  guilty  on  the  ftatute,  he  had  judgment  on 
^gll  together. 

Clergy.  No  other  being  oufted  of  clergy  by  the  ftatute  but  he  who 

*ff  *       actually  ftabs  or  thrufts,  the  fact  muft  be  laid  truly.  Where- 
ch.'jo.  fore  if  A.  be  indicted  for  (tabbing,  and  B.  and  C.  for  aiding 
f<  J21<       and  abetting ;  and  it  be  found  that  B.  gave  the  ftroke,'  and 
f     that  A.  and  C.  were  aiding  and  abetting  ;  not  only  A.  and 
C.,  but  B.  alfo,  fhall  have  their  clergy;  becaufe  the  indict- 
ment brings  him  not  within  th<£"  ftatute ;  but  .they  may  all 
&l  found  guilty  of  manflajighter  at  common  law;  as  B.  and 
ca(e,  Dom  Proc.  C-^flMht  be  if  A.  had  been  proved  to  have  ftabbed  the   . 

1678,  2  St.  ir.  W  •  ... 

730.)  party  as*!aid  ;  in  which  cafe  A.  would  be  oufted  of  clergy  ; 

and  this  notwithftanding  the  aiding  and  abetting  is  alfo  laid 
to  be  againjl  th&formofthejiatute;  which  is  infenfible,  and 
fhall  be  rejected  as  furplufage :  and  fo  the  aiders  and  abet- 
tors may  be  punifhed  as  for  manflaughter  at  common  law, 
though  the  verdict  of  guilty  pvrfued  the  indictment. 

§  T  TO.  The  indictment  on  the  ftat.  21  Jac.  I.  c.  27.  for  conceal- 

Indaimentonjiat.  ing  the  death  of  a  baftard  child,  in  order  to  put  the  mother 
dnc^Lgiht       upon  proof  by  one  witnefs  that  it  was  born  alive,  muft 

death  oj  baftard. 
aMS.Sum.4S8. 
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* 

charge  that  (he  was  delivered  of  a  child  (male  ot  female),   Ch.  V.  §  up. 
which  by  the  laws  of  the  kingdom  was  a  baftard  :  that  it  0a'ilJac-jl-f°T 

1  concealing  death 

was  born  alive  ;  and  fome  manner  of  kilUog  it  muft  be  al- 
leged,  as  by  ftrangling^or  otherwife  :  but  it  is  not  neceflapy 


^ 

to  conclude  contra  formam  ftatuti  ;  nor  to  charge  that  the  *  Hawk^'h'. 
mother  concealed  the  death,  though  it  be  neceflary  to  prove  f-43- 

,       XJAante,  f.  1$. 

it  ;  tor  the  itatute  creates  no  new  crime,  but  only,  makes  the  and  p.  348. 
concealment   evidence  of   having  murdered   it.     This  was 
fettled  in  Ann  Davis'  s  cafe  by  the  advice  of  all  the  judges,  Ann  Davis'* 
upon  a  ftarch  of  precedents,  which  were  all  found,  to  have        '    e-3*- 
been  drawn  in  that  form  after  the  4th  of  Car.  i. 

It  feems  alfo  from  Peso's  case,  that   if  the  indictment  Jane  Peat's  cafe, 
againft  the  principal  alfo  charge  the  prefence  of  an  accom-  ance>     IS' 
plice  at  the  fad},  there  can  be  no  conviction  upon  this  fta- 
tutej  becaufe  it  appears  upon  the  very  face  of  the  record 
that  there  could  be  no  concealment  by  the  mother. 

Some  things  are  neceflary  to  be  added  in  rtfpedl:  to  ap-  .  .  £  120. 
peals  of  death,  not  referable  to  indictments.     By  the  ftatute  F°rrn  °faffe^ 

c  r^\        n.  n  11  nit  foa-M  line 

or  ulocelter,  c.  9.  the  appeal  muft  be  brought  within  a  year  efprofcauicn  by 
and  a  day  after  the  deed  done  ;  which  is  now  fettled  to  be  af^k  cfa 
computed  from  the  day  of  the  death,  including  that  day;  f.  35.  34. 

and  as  againft  an  accefftry  after,  from  the  day  of  the  re-  '  ?,a,!e>c417'. 
*  3  *»s«  bum.  a, 

ceipt.     It  may  be  brought  either  by  a  wife  for  the  death  of     ~ 
her  ^iifband,  or  by  an  heir  for  the  death  of  his  anceftor. 

In  the  firft  cafe  (he  muft  be  innocent  of  the  fad},  and  prove  By  tie  -wife. 
herfelf  lawful  wife  of  the  deceafed  :  wherefore  ne  unques  f.  "5^0  '-?.'  Z3" 
accouplefc  in  loial  matrimqpie  is  a  good  plea  in  bar,  and  3  MS«  Sum.  5. 
triable  by  the  Bifhop's  certificate^  But  it  is  no  defence  that  is".")"*  jnft!  6S. 
the  wife  had  eloped  from  the  deceafed,  or  that  he  ftjpd  at- 
W  tainted.      But  a  fubfequent  marriage,   whether  before    or 
after  the  appeal  commenced,  is   a  bar;  fo  that  even  after 
judgment  fhe  cannot  pray  execution  :  thoiqjh  it  do  not  ap- 
pear in  this  latter  cafe  but  that  the  court  ex  ofEcio,  or  at  the    *» 
demand  of  the  king,  may  awardv-&ce^:ution,  to  prevent  a 
failure  of  juftice,  as  the  attainder  is  a  bar  to  any  ney  pro- 
fecution. 

2dly,  The  appeal  of  death  by  ari  heir,  (who  muft  be  heir  B-s  <b<  *-.>. 
male;  though  deriving  through  a  female  is  fufficient)  can  f.^J^*J< 
only  be  where  the  deceafed  left  no  wife,'un!efs  (he  were  im-  3  ^s.  Sum. 

*b 

phcale 


*b  ,    6.  ll.   (pr:-,ted 

hcaled     lei8t2 


. 
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Ch.  V.  §  120.    plicated  in  the  guilt  ;  for  though  (he  marry  afterwards,  of 

Form  of  appeal,     *  . 

,  die  within  the  year  and  day>  he  cannot  have  an  appeal.     He 

muft  be  heir  general  by  the  common  courfe  of  the  law,  and 
not  fpecial  heir  by  the  cuftom,  or  one  of  the  half  blood. 
In  every  cafe  it  muft  appear  by  the  writ  or  count  in  what 
manner  the  appelhnt  is  heir :  and  it  follows  that  if  the 
deceafed  were  attainted,  as  he  could  have  no  heir,  fo  there 
could  be  no  appeal  by  any  as  fuch.  But  if  the  heir  general 
himfclf  be  implicated,  the  next  heir  (hall  have  the  appeal 
againft  him  as  if  he  were  dead  without  iffue.  But  the  appeal 
does  not  go  over  if  the  heir  general  be  attainted  or  die, 
within  the  year  and  day.  Neither  in  the  cafe  of  the 
heir  general  dying  after  judgment  can  the  next  heir,  as  it 
*  feems,  pray  execution  ;  though  perhaps  the  court  ex  officio 
or  on  demand  of  the  king  may  award  it,  for  the  reafon  before 
mentioned. 

§  12 r.  I  come  now  to  confuler  this  part  of  the  fubje£t  as  it  is 

Accomplice!.         applicable  to  accomplices  and  accefTaries  in  general. 
MS. Tracy,  55.         Several  perfons  prefent  at  the  death  of  a  man  maybe  charged 

cites  3Bulltr.  .«..—• 

ao6.  ante,  f.  58.  with  different  degrees  of  homicide  in  the  fame  indictment, 
2  Hawk.  ch.  31.  as   one  with   murder,  another   with  manflaughter.     For  if 
ch42    *Hawk*  there  be  no  malice  in  the  party  ftriking,  but  malice  in  an 
abettor,  it  will  be  murder  in  the  latter,  though  only  man- 
Ante,  347.          flau^hter  in  the  former.     But  if  the  bill  be  framed  for  mur- 
der againft  two,  and  the  grand  jury  find  it  a  true  bill  as  to 
one  and  manflaughter  as  to  the  other,  there  ought  to  be  a 
new  bill  preferred  for  manflaugfeter  againft  the  laft. 
2  Hawk.  ch.  23.       In  appeal  where  feve'ral  are  prefent  at  the  faft,  and  one  only 

actually  does  it,  and  the  others  abet  him,  the  plaintiff  may  J 
iMS.  Sum. 483.  either  elect  to  fuppofe  in  his  declaration  that  all  did  the  fact, 
Sum.  -65.  Foft.  Of  {hew  the  fp  ciai  matter.     For  in  thefe  cafes  all  the  parties 

35'»  r  rJaiCy  4*3/*  , 

463.  2  Hale,  are  principals,  and  the  blow  of  one  is  in  law  the  blow  of  all. 
i&5-29*-3j4,  jror  which  reafon  an  .Jndidlment  that  A.  gave  the  mortal 

345*  *  Hawic. 

ch.  46- f.  39.  blow,  and  B.,  C.,  and  D.  were  prefent  and  abetting,  is 
Mackaiiy^sTaVel  fuftained  by  evidenc*e,'*that  B.  gave  the  blow,  and  A.,  C.» 
9  Co.  67  b.  and  D.  were  prefent  and  abetting.  Upon  the  like  indift- 

R.  v.  Berth-  .  ,  1..T7  i  I, 

wick  and  others,  ment,  evidence  that  £.,  though  not  named  therein,  gave  the 

Doug.  107.  blow,  and  that  A.,  B.,  C.,  and  D.  were  prefent  and  abetting. 
R.v.Plummer,  -  ._  .  rr 

Kei.  109.          would,  be  fufncient  j  or  even  that  a  perfon  unknown  gave  the 

Sand    ,09.  ^  blow> 

ante,  f.  118. 

i 


' 
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blow.      But    it   is   otherwift,  as    I   have   fhewn    on    the  ch.V.  §121. 
ftatute  of  (tabbing,  being  a  particular  law,  and  pointed  at  the  JtnfjiEca, 
actor  himfelf. 

Whether  if  the  perfon  charged  as  principal  be  acquitted,  Acquittal  of 
a  conviction  of  another  charged  in  the  indidment  as  pre-  £"„  "£^,""7''" 
fent  aiding  and  abetting  him  in  the  murder  be  good,  was  Alex.  Shaw's 
doubted  by  fome  judges  in  Shaw's  cafe;  though  a  majority  "jy',^.  "deP- 
of  them  at  laft  thought  the  conviction  proper;  the  indict-  baceainEaft.and 
ment  concluding  that  both  murdered,  &c.,  and  the  verdict  lowing,  MS. 
finding  that  the  prifoner  did  the  fact.     But  no  exprefs  de-  Gou.jandBuller 

Js.,  6  C.  report- 

termination  was  made  on  the  cale,  as  it  was  thought  by  the  ed  in  Leach.  290. 
judge  who  tried  him  a  proper  cafe  for  a  pardon  on  the  fpe-  laft  edit>  398* 
cial  circumftances. 

But  this  point  was  exprefsly  decided  in  Wallis's  cafe,  ReginaT.Waiiis 
which  does  not  appear  to  have  been  referred  to  on  the  laft-  anaothers»O-B. 

170-;,  cor.  Holt 

mentioned  occafion.     That  was  an  indictment  againft  A.  for  C.  J.  «*i.  Jurt. 
murder,  and  alfo  againft  Wallis  and  others  as  perfons  pre-    **  ' 33*' 
fent,  aiding  and  abetting  A.  therein.     A.  was  firft  tried  upon  x 

this  indictment  and  acquitted,  and  afterwards  Wallis  was 
tried  upon  it.  And  per  Holt  C.  J.  Though  the  indictment 
be  againft  the  prifoner  for  aiding,  afiilting,  and  abetting  A. 
who  was  acquitted,  yet  the  indictment  and  trial  of  this  pri- 
foner is  well  enough  ;  for  all  are  principals,  and  it  is  not  ma- 
terial who  actually  did  the  murder. 

The  abetment  fhould  in  all  cafes  be  laid  to  the  ftroke,  and  H<x»  rietmnt 
tiot  to  the  death,  if  they  are  hid  on -different  days:  or  the  2  Hawk.  ch.  z?. 
allegation  may  be'  general,  that  the  defendant  was  prefent,  f  ?9- 
aiding  and  abetting  at  the  felony  and  murder  as  aforefaid, 
committed  in  manner  and  form  aforef«id. 

If  the  wife  be  an  accomplice  with  her  hufband  in  murder,  Ilu/bundand 
{he  fhall  anfwer  for  it  notwithstanding  her  hufbind's  pre-  IV-j?' 
fence;  contrary  to  the  general  rule  of  1-iw  in  cafes  of  felony, 
which  fuppofes  her  to  acl  undcfFhis  coercion. 

The  fame  rule  of  evidence  which  I  have  above  adverted        $  I220 
to  as  governing  the  cafe  of  accomplices  charged  as  princi- 
pals, or  vice  verfa,  dqps  not  altogether  apply  to  that  of  prin-  ?*&  .^l 
cipals  and  acctfTmes,  whofe  offences  are  of  a  more  diftinct 
nature :  fo  far  however  as  the  offence  charged  and  proved 
agaiuft  an  acceflary  is  in  fubftance  the  fame,  the  fame  rule 

prevaiJU, 
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Ch.  v.  §  122.  prevails.     Thus  an  indictment  of  A.  as  accefiary  to  B.  and 

Lirj/unes.  Q^  jg  provecj   jjy  evi(jence  of  n|8  being  accefiary  to  B.  only. 

Sum  26?,  6.  But  if  two  be  indicted  as  principals,  and  it  appear  that  one 

2  Hawk,  ch-46.  of  them  were  acceflary  before,  he  (hall  be  difcharged  of  that 

RelTv.  Winifred  indictment.     In  like  manner  one  indicted  as  acccflary  before 

Gordon,  North-  cannot  be  convicted  upon  evidence  proving  her  to  have  been 

amptonLenlAff 

jygg,  MS.  Bui-  preient   aiding  and  abetting  at  the  face.      Ihis  was  the  calc 
lerj.  ante.f.  81.  of  Winifred  Gordon,   who  together  with  Thomas  Gordon 

and  tit  Principal 

andAcceffary       were  indicted,  for  that  they  on  the  23d  July    1788  made  an 
S*C*«MM     ft.  Qjj-(lUit  on  George  Linnel,  a  conftable,  in  the  execution  of  his 
office  ;  that  Thomas  Gordon  (hot  and  killed  him  •,  and  that 
Winifred  Gordon  "  before   the  felony  and  murder  afore- 
(tr  faid  by  the  faidT.  G.  in  manner  and  by  the  means  afore- 
"  faid  done  and  committed,  to  wit,  on  the  faid  23d  of  Jufy, 
<c  with  force  and  arms  at,  &c.  then  and  there  ielonioufly, 
"  wilfully,  and  of  her  malice  aforethought  did  incite,  move, 
"  inftigate,  flir  up,  counfel,  direct,   advife,  and  command 
"  him  the  faid  T.  G.  the  felony  and  murder  aforefaid  in 
"  manner  and  by  the  means  aforefaid  to  do  and  commit  j" 
and  then  concluded  that  both  the  prifoners    "  in  the  man- 
"  ner  and  by  the  means  aforefaid  then  and  there  feloniouf- 
lf  ly,  wilfully,  and  of  their  malice   aforethought  did  kill 
24th June  1789.  "  and  murder  the  faid  George  Linnel!,"  &c.     After  argu- 
ment in  the  Exchequer-chamber,  it  feemed  to  be  the  opinion 
of  all  the  judges,  though  they  differed  in  other  re fpects,  that 
this  indictment  only  amounted  to  a  charge  as  againlt  Wini- 
fred Gordon  of  being  an  acceflary  before,  though  it  charged 
her,  as  it  fhould  feem  improperly,  with  having  joined  in  the 
aflault  againft  the  deceafed.     And  indeed  the  counfel  for  the 
profecution  admitted  that  it  mull  be  fo  confiderecl  upon  the 
4Co.  42.  b.        authority  of  Haydoti's  cafe  ;  where  it  is  holden  neceflary  to 
charge  a  principal  in' the  fecond  degree  with  being  prefent 
aiding  and  abetting.     But  Jt  was  the  opinion  ,^>f  all   the 
judges  that  (lie   might  beTndidted  again  as  principal-,  in 
which  the  four  concurred,  if,  as  the  others  thought,  (he  could 
not  be  convicted  upon  this  indictment  charging  her  ai  ac- 
ceflary before,    -i  *• 

2  Hawk  ch.  ;•?.       An  indictment  againft  one  as  a'ttfefiary  before  to  mur- 

Owil'tclfe"1"  der>  cnarging  tjiat   ne    "  malicioufly  excited,  moved,  and 

And.  195.          "  procured,"  &c.   is  i'ufficient  to  Cuft  clergy,  by  force  of 

the  4  &  5  Ph.  &  M. ;  the 'words  whereof  are,  "  that  all 

i  4  perfons 
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perfons  who   malicioufly  command,  hire,  or  counfel  any  per-    Ch.  V.  §  121. 
fon,"  Sec.;  for  the  counselling  another  is  neceflarily  included          " 
in  the  exciting,  tnsving,  and  procuring  him.      And  the  word 
•wilful  [murder]  in  the   ftatute  is  fudncier.tly  exprefled  by 
laying  the  murder  to  be  of  malice  aforethought. 

Where  acceffaries  in  one  county  to  a  murder  committed  &*&***  >«"«- 

1  ill  other  county. 

in  another  are  indicted  in  the  county   where  they   became  2  Hawk.  ch.  29. 
acceitarits,  under  the  flat.  2  &  3  Edt  6.  c.  24.  f.  2.  the  in-  f- s«;  Lo^Sa- 

T          _  char  s  ere, 

dictment  ought  to  recite  the   fad,  that  the  principal  com-  9Co.  nS. 
mitted  the  act  in  another  Bounty,   and  not  barely  that  he 
was  indicted  for  it  there;  for  that  is  only  an  argument,  and 
no  direct  averment  that  he  did  it. 

As  there  can  be  no  acceflaries  before  to  manOaughter,  it        §  123. 
follows  that  an  indictment  a^ainfl  any  one  as  fuch  is  purely   ,  Oaccc/aru* 

J  •     before  in  ma-- 

foid.     And  fo  if  the  indictment  be  for  murder,  and  the  Jlaug^ter. 
principal  be  only  found  guilty  of  manslaughter,  thofe  who  *so*e.'t6.7 
are  indicted  as  accefiaries  before  muft  be  discharged  of  that 
indictment:  but  not  the  accefiary  after,  though  the  princi-  aH.iwk.ch.  29. 
pal  have  his  clergy,  fince  the  flat,    i  Ann.  ft.  2.  c.  9.  f.  i. 
which  makes  a  conviction  in  this  refpect  equivalent  to  an 
attainder. 

BeGdes  the  ufual  evidence  of  guilt  in  general  cafes  of       §  124. 
felony,  which  is  elfewhere  treated  of,  there  is  one  kind  of  Dtdaraaor.t  of 
evidence  more  peculiar  to  the  cafe  of  homicide,  which  is  the  ride  gen-rai  ti  lc 
declaration  of  the  deceafed  after  the  mortal  blow,  as  to  the  pidence  in  Fc- 

lony. 

fact  itfelf,  and  the  party  by  whom  it  was  committed.     Evi-  Rex  ».  Reafon 

dence  of  this  fort  is  admiffible  in  this  cafe  on  the  fulleft  ne-  etc Vr^o.Uc. 

certify  (a] ;  for  it  often  happens  that  there  is  no  third  perfon  »  Stra.  499. 

prefent  to  be  an  eye-'.vitn-fs  to  the  fad  5  and  the  ufual  wit-  o'^Dec^'zo, 

nefs  on  occafion  of  other  felonies,  namely,  the  party  injured  Per  Kin?  °J- 

m.fif.  -trr.-  v:Je  i2Vin.Abr. 

himielf,  is  gotten  rid  of.     But^jm  order  to  preferve  as  far  as  uS. 

(a)  But  neceffity  is  not  the  general  ground  of  its  admiflibiiity :  for  evi- 
drnce  ot  ihe  decla'a;:on  of  a  convidl  at  the  time  of  his  execution  was 
offered  upon  the  indictment  of  one  Drummond  for  robber j^F  in  order,  as  was  fua- 
pofed,  to  flisw  that  he  the  coiiviit  was  the  perfon  who  hid  commuted  the  robbery  : 
but  the  evidence  was  rejedlef  by  Eyre  B.  and  Gould  J  on  the  ground  that  as  the 
party  was  thtn  attainted  his  te'.Vimory  could  not  have  been  recei.ed  ev?n  on  ojth  ; 
ind  confequently  not  his  dying  declaration,  which  can  on'y  be  admitted  on  the 
p-efumption  that  it  was  made  und-.r  the  fime  fanSion  as  an  oath.  Ceo  ge  Drum- 
aaond'scafe,  O.  B.  Sept.  178;,  Leach,  275. 

VOL.  I.  A  a  poffible 
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Ch  V.  §  114.  poflible  the  purity  and  re&itude  of  fuch  evidence,  it  rnafi 
Dtclaratlotu  of  appear  that  the  deceafed  at  the  time  of  making  fuch  declar- 
the  deuafid.  ations  was  confcious  of  his  danger;  fuch  confcioufnefs  being 

confidered  as  equivalent  to  the  fan&ion  of  an  oath,  and  that 

/*     ...  . 

no  man  could  be  diipoied  under  iuch  circumuances  to  belie 

his  confcience  :  none  at  lead  who  had  any  fenfe  of  religion, 
Woodcock's  But  fuch  confcioufnefs  need  not  have  been  expreffed  by  the 
port!  ?c6  I?89'  deceafed  :  it  is  enough  if  it  might  be  collected  from  circum- 
and  John's  cafe,  ftances.  And  the  court  are  to  judge  of  this  confcioufntfs 

previous  to  the  admiflion  of  this  tort  of 'testimony. 
JihrgaretTinclc-       Margaret  Tinckkr  was  indicled  for  the  murder  of  Jane 

ler*  cafe,  Dur-    parkinfon   by  inferting  pieces  of  wood  into  her  womb.     A 

ham,  1781,  cor.  ' 

Naresj.  MS.      fecond  count  charged  her  as  acceflary  before  the  fa£l.     It 

MS^C/'  a"c  f  was  Prov£d  by  feveral  witnefles,  that  from  the  firft  time  of  the 
3Uf.  deceafed  taking  to  her  bed,  which  was  on  the  12th  of  July, 

fhe  thought  fhe  muftdie,  making  ufe  of  different  expreffions, 
as,  thatjbe  ivas  going  ;  that  Jhe  ivas  working  out  her  lajl ;  and 
exclaiming,  Oh !  that  Peggy  Tinckler  has  killed  me.  She  lin- 
gered till  the  23d,  when  fhe  died.  She  never  was  up  but 
once  during  that  time,  when  on  telling  a  friend  who  attended 
her  that  fhe  thought  herfelf  better,  fhe  advifed  her  to  get  up, 
which  the  deceafed  did,  and  walked  as  far  as  the  pafiagc 
going  out  of  the  room,  but  was  forced  to  return  and  go  to 
bed  again.  It  appeared  by  the  teftimony  of  feveral  wit- 
nefles, that  from  the  moment  of  her  taking  to  her  bed  tili 
the  time  of  her  death  fhe  had  declared,  that  Tinckler  had 
killed  her  and  dear  child,  (dating  the  particular  means  ufed, 
which  agreed  with  the  charge  in  the  indictment.)  And 
during  the  fame  period  fhe  had  declared  more  particularly, 
*{  that  (lie  was  with  child  by  one  P.  a  married  man,  who, 
being  fearful  left  his  wife  fhould  hear  of  it  if  fhe  were 
brought  to  bed,  advifed  her  to  go  to  the  prifoner,  a  mid- 
wife, to  take  her  advice  how  fhe  fhould  get  rid  of  the  child, 
being  then  five  or  fix  months  gone."  "  That  the  prifoner 
gave  her  the  advice"  in  queftion,  which  fhe  followed  ac- 
cordingly. It  was  proved  by  the  teftimony  of  a  witnefs, 
that  three  days  before  the  delivery,  which  was  on  the  loth 
July,  fhe  faw  the  deceafed  in  the  prifoner's  bed-chamber, 
when  the  prifoner  took  her  round  the  waift  and  (hook  her 
in  a  very  violent  manner  fix  different  times,  and  tofled  her 
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tip  and  down  :  and  that  fhe  was  afterwards  delivered  at  the    ch.  V.  §  124. 
prifoner's  houfe.     The  deceafed  alfo  declared  during  her  jj£££j 
illnefs,  that  after  her  delivery  the  prifoner  gave  her  the  child  the  decmfed. 
to  take  home ;  and  bid  her  go  to  bed  that  night  and  fleep,  - 
and  get  up  in  the  morning  and  go  about  her  bufinefs,  and 
nobody  would  know  any  thing  of  the  matter ;  but  that  ap- 
pearing very  ill  the  next  day  at  a.  relation's  houfe,  they  had 
ordered  her  to  go  home  and  go  to  bed,  which  fhe  did.     The 
child  was  born  alive,  but  died  inftantly ;  and  the  furgeons, 
who  were  examined,  proved  that  it  was  perfe£l.     There 
was  no  doubt  but  that  the  deceafed  had  died  by  the  accele- 
ration of  the  birth  of  the  child  :  and  upon  opening  her  womb 
it  appeared  that  there  were  two  holes  caufed  by  the  fkewers, 
one  of  which  was  mortified,  the  other  only  enflamed  ;  and 
other  fymptoms  of  injury  appeared.     A  fhort  time  before 
her  death  (he  was  afked  whether  the  account  (lie  had  from 
time  to  time  given  of  the  occafion  of  her  death,  and  the  pri- 
foner's treatment  of  her  were  true ;  and  fhe  declared  it  was. 
It  was  objected  that  the  above  evidence  of  the  deceafed's 
declarations  ought  not  to  be  admitted,   as  fhe  herfelf  was 
particeps  criminis,  and  likewife  as  it  appeared  at  the  time  of 
her  declarations  fhe  was  better,  or  thought  herfelf  fo.     But 
Nares  J.  was  of  opinion,  that  however  this  objection  might 
hold  with  rcfpecl  to  the  fecond  count,  in  which  the  prifoner 
was  charged  as  an  accefTary  with  the  deceafed,  yet  the  de- 
ceafed was  not  willingly  or  knowingly  an  acceflary  to  her  own 
death;  and  therefore  it  was  like  the  common  cafe  of  any ' 
other  murder.    And  as  to  the  objection  that  fhe  once  thought 
herfelf  better,  and  tried  to  get  up,  yet  the  fame  declarations 
fhe  then  made  had  been  made  repeatedly  before  to  perfons 
whom  in  confidence  fhe  told  that  fhe  never  fhould  furvive, 
when  fhe  firft  took  to  her  bed ;  and  fhe  had  repeated   the 
fame  declarations  the  day  before  fhe  died,  and  within  a  few 
hours  of  her  death.     And  as  to  the  fact  itfelf,  he  was  clearly 
of  opinion  it  was  murder,  on  the  authority  of  Lord  Hale,  (i  Hale,  429.) 
The  jury  found  the  prifoner  guilty  on  the  firft  count,  charg- 
ing her  as  a  principal  in  the  murder,  and  execution  being 
refpited  to  take  the  opinion  of  the  judges  on  the  whole  cafe, 
they  all  met  to  confider  of  it :  and  were  unanitr.oufly  of  opi-  Firft  day  of 
flion  that  thefe  declarations  of  the  deceafed  were  legal  evi-  Mi0ch-  cerm 

i78i,atSer. 
A  a  2  dence  ;  je»n:%»  Jnn» 
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Ch.  v.  §  124.  dence:  for  though  at  one  time  the  deceafed  thought  herfelf* 
Dtiia!«*"i,f  better'  Yet  ^e  declarations  before  and  after  and  home  to  her 
tixdtctafed.  death  were  uniform  and  to  the  ft  me  effect.  And  :-is  to  her 
"  being  particeps  criminis,  they  anfwen-d,  that  if  two  perfona 

be  guilty  of  murder,  and  one  be  indicted  and  th  other  not, 
the  party  not  indi&cd  is  a  witnefs  for  the  crown.  And  though 
the  practice  ,be  not  to  convi&on  fuch  proof  uncorroborated, 
yet  the  evidence  is  admiffible ;  and  here  it  was  fupported  by 
the  proof  of  the  prifbner  tolling  the  deceafVd  in  her  arms  in 
MS.  Buller  J.  l^e  manner  ftatcd.  Moft  of  the  judges  indeed  held  that  the 
declarations  of  the  dtceafcd  were  alone  fufficitnt  evidence  to 
convict  the  prifoner  ;  for  they  were  not  to  be  confiderrd  in  the 
light  of  evidence  coming  from  a  particeps  criminis;  as  (he 
confidered  herfelf  to  be  dying  at  the  tim^,  and  had  no  view  or 
intercft  to  ferve  in  excufing  herfelf,  or  fixing  the  charge 
unjuftly  on  others.  But  others  of  the  judges  thought  that 
her  declarations  were  to  be  fo  confidered  j  and  therefore  re- 
quired the  aid  of  the  confirmatory  evidence. 

R.v .  Kadhurne,  In  the  cafe  of  Henrietta  Radburne,  who  was  indicled  for 
O.B.Julyi?gT  Petty  treafon  in  murdering  her  miftrefs  Hannah  Morgan, 
cor  Wiifnn  j.  tne  depofition  of  tlic'lattcr  before  her  death  before  a  magi- 

MS.  BulierJ.  .  .  . 

v^e general  title  ftrate,  by  whom  it  was  authenticated  in  the  pretence  or  the 
Evij.nce,  Depo-  prifoncf,  was  read  in  evidence,  though  made  by  her  when 

futons,  and  .  .    ' 

2  Leach.  512.  -  under  no  apprehenfion  of  danger  :  but  this  was  evidence  by 
S*  C*  force  of  the  ftatutts  of  Ph.  &  Mary  (a)  :  and  the  prifoner  was 

convicted  of  the  murder  and  acquitted  of  the  petit  treafun  ; 

which  was  afterwards  approved  of  by  all  the  judges.    And  it 

was  obferved  by  many  of  them,  that  the  ftatutes  of  Philip 

and  Mary  do  not  extend  to  treafon. 

Woodcock's  In  Woodcock's  cafe  it  was  confidered,  that  fuch  an  exn- 

tafr, 0.8.1789,  mjnation  t,,ken  brfore  a  magiflrate  who  attended  for  the 

cor    Lorn  C.  B 

Eyre,AfliHUrftj.  purpofe  at  the  place  where  the  deceafed  was  then  lying  after 
Ke'co^d'e'YFaci1'  ^ie  morta^  wound  received,  and  without  hopes  of  recovery, not 
30-  ne*  edit,     being  taken  in  the  prefence  of  the  prifoner  in  the  manner  de- 
/^j<r  Dingier's      fcribtd  by  the  a£ts  (<»),  could  not  be  received  in  evidence,  qua 
«.e,  ib.  638.      examinations,  after  her  death:  but  they  were  received  as 
authentic  declarations  of  the  deceafed  in  extremis,  there  be- 
ing then  no  probability  of  her  recovery,  though  fhe  herfelf 
exprefled  no  fenfe  of  her  danger,  but  lay  quietly  refigned  and 
Trowtet's  cafe,    fubmitting   to   her    fate.      In    Trowter's    cafe    the    court 

B.R.    F.  8 G.I.     . 

i-Vin,Abr,u3.  („)   l  &aPn  &M.  c.  13.  and  i*  3  Ph.  &  M.  c.  10. 

would 
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would  not  admit  parol  evidence  of  the  declarations  of  the  ch.  v.  §  124. 
deceafed  which  Had  been  reduced  into  writing.  n  ,  ""'  e 

UecidrjtiOZl    Ct 

On  the  profecution  of  Thomas  John  for  the  murder  of  tbedect.J.d. 
Rachael  his   wife,   it  was  proved   by  the  confcffion  of  the   " 

.  '  •         •/•  >      Thomas  John  s 

prifoner  hiinfclf  in  convcrfanon  with  others  before  his  wife  s  c.<fe,  Carmarthen 
death,   that   in  S-ptember    1789,    upon   a  quarrel  between  ^^^//T0' 
them,  he  had  laid  hold  of  his  wife,  and  they  had  f  illc-n  down,  Wbaktr  &r  r.-.t 
he  upperrnoft,  and  he  had  given  her  fever. il  viol«  nt  kicks  and  ^ 
blows,  fo  that  according  to  his  own  words,  he  knew  (lie  ne-  »j<"  u>-Jcr»n^ 
ver  would  raife  her  hand   againft   him  again.     Ir  was  alfo  ^ttg.rm^ie 
proved  tlm  flie  died  in  the  fame  month  ;  that  {he  was  taken  ^.™.-«*»jr  tb» 

-!-•   •  i  11  i  i      i  •     j  •  "*  4raVr  rt 

ill  on  a  tniay,  took  to  her  bed  the  next  day,  and  died  on  rtcm*irr*ta 
the  Sunday  fevenniiiht  following,  b-ine  confined  to  her  bed  tie  entree,  er.d 

.  T,         •      *''  h'  ''"jury 

by  her  illnefs,  which  was  ftvere,  the    whole  time.     But  it  afttrite--. 
did  not  appear  that  fhe   had   exprtiTed   any  apprehenGon  of  "  TKtl^i     '\be 

r  '    f 

danger,  though  (he  rrt^incd  herfcnfcs  till  the  day  before  her  d**£trm*y*f- 
death.  '1  hree  witncfT-s  d^pofed  to  convcrfations  during  her  ftl*r™L/J/^" 
illnefs,  at  which  the  hufb-ind  was  prefent,  in  which  fhe  rtr-  •?'*' 

i          -  •  i  •     • • i  11  t     -  -the 

trnuted  her  luuati^n  to  Ins  nl  treatment;   and   the  conduct  ometarmaykt 

and  anfwers  of  the  hufb  ^nd  were-  jjiven  in  evidence,  although  ";ierrc*  tram  tbe. 

ftate'frbt- 

it  was  objected  on  his  behalf  that  wh  it  was  faid  by  the  wile  Cr  il 

even  in  the  prefence  of  the  hufband,   and   to  which  he  re-  V" 

-   jaat, 

turned  anfwers  tending  to  charge  himfclf,  ou^ht  not  to  have 
been  received.  Evidence  was  alfo  given  of  her  decl  ir-uions 
in  the  prifoncr's  a  ^T  nee,  after  (he  was  conhned  to  her  bjd, 
all  of  which  tended  to  ihew  the  circumflances  of  violence 
he  had  commitrcd  upon  her.  It  w  is  objected,  that  the  de- 
clarations of  the  wife  in  the  abfciice  of  the  piifoner  ought 
not  to  have  been  admitted  in  evidence,  as  it  was  not  proved 
that  (he  confuiered  herfeif  at  the  time  as  a  dying  perf  n  ; 
the  evidence  not  being  exprcfs  on  that  head  :  but  that  if  the 
evidence  were  admilnblc,  it  ought  to  have  been  left  to  the 
jury  to  confider  whether  the  wife  were  at  the  time  confcious 
of  approaching  death.  Objection  was  alfo  nude,  that  thefe . 
being  declarations  of  a  wife  ag.iinft  her  hufb  md  w  ere  not 
on  that  account  evidence.  The  court  was  of  opinion,  that 
the  reafon  of  the  rule  that  a  wife  (hall,  not  be  admitted  to 
give  evidence  ngiinft  her  hufbmd  did  not  apply  to  this  cafe.  ^Agwi'ial  ti:It 
And  upon  the  other  point,  that  the  evidence  of  the  ftat.-  of 
the  wife's  health,  at  the  time  the  declarations  were  nv  .  w  is 
A  a  3  •  futndent 
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CH£^«L"4'  fuffic'ent  to  fliew  that  fhe  was  aQually  dying ;  and  that  Jt 
Vtlarutions  of  was  to  be  inferred  from  it,  that  fhe  was  confcious  of  her  fitu- 
eceaje  .  ation  :  and  no  particular  direction  was  given  to  the  jury  on 
the  fubjec.1.  The  jury  having  found  the  prifoner  guilty, 
thefe  points  were  refened  to  the  judges;  who  at  a  confer- 
ence in  Eafter  term  1790  all  agreed  that  it  ought  not  to  be 
left  to  the  jury  to  fay,  whether  the  deceafed  thought  (he  was 
dying  or  not ;  for  that  muft  be  decided  by  the  judge  before 
he  receives  the  evidence.  And  if  a  dying  perfon  either  de- 
clare that  he  knows  his  danger,  or  it  is  reafonably  to  be  in- 
ferred from  the  wound  or  Mate  of  illnefs  that  he  was  fenfible 
of  his  danger,  the  declarations  are  good  evidence.  But  as 
to  the  declarations  themfelves  in  this  cafe,'  all  the  judges* 
except  two,thought  that  there  was  no  foundation  for  fuppofing 
that  the  deceafed  confidered  herfelf  in  any  danger  at  all. 
Henry  Wei-  Upon  the  profecution  of  Henry  Welbourn  for  the  murder 

bourn's  cafe,       of  Eiizaoeth  Page  by  poifon,  a  witnefs  depofed  that  the  de- 

Lincoln  Sum.  . 

Aft.  ("92,  cor  ceafed  and  the  prifoner  lived  with  her  as  her  fervants  ;  that 
MShBuUel'T.  perceiving  the  drceafed  alter  and  appear  very  ill,  fhe  taxed 
To  the  fame  ef-  her  with  being  with  child,  which  (he  owned,  and  the  next 

feft  as  the  laft.  ..  -nn  r  «•   •    *i"      i 

ca  ;a  dfunher,  day  continuing  very  ill  fhe  confefled  (he  had  taken  fome- 
Vth'  "«™/^  thing ;  at  which  time  the  witnefs  believed  that  the  deceafed 

tbougot  jbejhould  .  -  , 

*e. over  at  the  was  lenlible  ot  her  lituation  and  danger,  though  (he  did  not 
timt  the  aedara-  fav  fo<  But  wnen  the  apothecary  came  to  fee  her  the  fame 

ttotii  were  trade,  J 

tbey  cught  mt  to  evening  (he  faid  that  (he  was  very  bad,  and  did  not  know  if 
*  fte  fhould  get  the. better  of  it.  The  apothecary  himfelf 
depofed  that  when  he  firft  faw  the  deceafed  fhe  was  then 
apparently  dying ;  but  he  believed  that  fhe  was  not  fenfible 
of  her  danger ;  that  after  he  had  been  with  her  fome  time 
he  made  her  fenfible  of  her  danger,  in  order  that  he  might 
get  from  her  what  fhe  had  done.  She  defired  him  to  give 
her  fomething  to  eafe  her  pain.  He  told  her  he  muft  firfl 
know  what  fhe  had  done  j  and  that  fhe  would  not  live  24 
hours  unlefs  proper  relief  were  afforded.  (She  did  not  in 
fadl  live  above  an  hour  afterwards.)  The  witnefs  had  no 
other  ireafon  for  thinking  that  fhe  knew  her  danger  from 
any  thing  that  fhe  faid,  except  that  on  his  telling  her  of  her 
danger  fhe  told  him  what  was  the  caufe,  which  fhe  had  be- 
fore refufed  to  do.  She  then  defcribed  to  him  the  fymptoms 
of  pain  which  fhe  had  felt,  and  again  repeated  that  (lie 

vviflied 
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wifhed  he  would  give  her  fomething  to  compofe  her.     The   Ch.  V.  § 
witnefs  then  again  urged  the  neceflity  of  knowing  the  caufe 
of  thofe  fymptoms,  and  (he  told  him  with  relu&ance,  that 
(he  had  been  three  or  four  months  gone  with  child,  and  that  ' 
during  the  laft  fortnight  (he  had  been  conftamly  prevailed 
upon  to  take  bitter  apple  in  order  to  procure  an  abortion  ; 
but  that  not  producing  the  defired  effect,  the  perfon  had 
prevailed  on  her  to  take  a  white  powder,  (which  was  the  day 
before  (he  was  taken  ill,)  and  that  the  fymptoms  came  on  in 
about  three  or  four  hours  after.     The  witnefs  then  urged 
her  to  fay  by  whom  fhe  had  been  prevailed  upon,  when 
with  increafed  reluctance  and  hefitation  (he  told  him  it  was 
by  her  fellow-fcrrvant  Welbourn  ;  and  that  he  had  prevailed 
upon  her  by  afluring  her  that  there  was  no  crime  in  procur- 
ing an  abortion  whilil  the  child  was  fo  young.     At  this  mo- 
ment fhe  was  free  from  pain,  and  the  witnefs  thought  that 
a  mortification  had  taken  place.     From  the  deceafed's  de- 
fcription  of  the  white  powder,  and  from  the  infpeclion  of 
the  body  afterwards,  the  witnefs  believed  it  to  be  arfenic. 
On  his  crofs  examination  he  faid  that  at  the  time  fhe  made 
this  declaration  he  believed  that  fhe  thought  fhe  was  getting  r,JefoA.  360. 
well  from  the  being  fo  free  from  pain.     It  appeared  from 
other  witnefles  that  on  the  day  when  the  deceafed  had  faid 
that  fhe  had  taken  the  white  powder,  the  prifoner  and  fhe 
were  obferved  in  difcourfe  together;  and  he  w<is  fhaking  a 
bottle  of  fomething :  and  he  had  before  applied  for  fume 
bitter  apple,  which  the  witnefs  had  refufed  to  get  him.     It 
was  left  to  the  jury  to  confider,  whether  from  the  whole  of 
the  evidence  they  were  fatisfied  that  the  deceafed  at  the 
time  fhe  made  the  declarations  was  fatisfitd  of  the  danger  of 
her  fituation  ?  and  whether  they  thought  thofe  declarations 
true  ?  and  that  her  death  was  owing  to  poifon  adminiftered 
by    the    prifoner?    in    which   cafe    they  fhould   find  him 
guilty.      The  jury   accordingly   found   him   guilty.      But 
a  doubt  afterwards  occurring  to  the  learned  judge,   whe- 
ther, though  in  the  firft  part  of  the  apothecary's  evidence  he 
fwore  that  he  made  the  deceafed  fenfible  of  her  danger  be- 
fore (he  made  the  declaration^  yet  as  he  afterwards  faid  that 
at  the  time  fhe  made  the  declaration^^  believed  tkatjle  -was 
getting  better  from  the  pain  ceafing^  he  (hould  not  have  rc- 

A  a  4  jeered 
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Ch.  v.  §  124.  je&ed  the  -evidence  and  directed  an  acquittal :  the  prifoner 
Dttbrathni ,f  was  therefore  refpitcd  to  take  the  opinion  of  the  judges  on 
the  de*ejtd.  the  cafe.  In  Michaelmas  term  1792  a  majority  of  the 
judges  were  of  opinion  that  it  did  not  fuflkiently  appear 
that  the  deceafed  knew  or  thought  fhe  was  in  a  dying 
ftate  when  (he  made  the  declaration  :  on  the  contrary  (he 
had  reafon  to  think  that  if  {he  told  what  was  the  matter 
with  her  fhe  mi^ht  have  relief  and  recover.  But  as  to  what 
the  apothecary  had  fa  id  on  his  crofs  examination  they  laid 
no  (Irefs  on  it,  being  mere  opinion  unwarranted  by  fact.  And 
they  rill  agreed  that  whether  the  deceafed  thought  herfelf  in 
a  dying  ftate  or  not  was  matter  to  be  decided  by  the  judge 
in  order  to  receive  or  reject  the  evidence,  and  that  that  point 
flaould  not  be  left  to  the  jury  (a]. 

\  125.  The  articles  of  war  are  frequently  required  to  be  given  in 

Articles  of  war  .  ,          .  r       .          .    .  r       .     . 

Hex  v.  withers,  evidence  on  prolecutions  for  homicide:  for  it  has  been  ruled 
Stafford  Aff        tnat  t^e  Court  cannot  take  judicial  notice  of  them  without 

3784, cor  Buller     .... 

J.  and  by  all  the  their  being  proved  :  but  that  a  copy,  purporting  to  be  printed 

}erdm  .X^MS.  by  lhe  king'S  Printer>  is  foment.     In  Withers's  cafe,  there 
Gouia  and  Bui-    being  no  fuch  evidence,  nor  any  evidence  of  the  ufage  of 
Rep.  44S6«  e        ^e  army>  lt  was  h°lden  that  the  prifoner,  who  was  a  pri- 
vate foldier,    and  had  killed  the  deceafed  a  ferjeant  in  the 
fame  regiment,  upon  an  am  ft  by  the  latter,   and  after  a 
ftruggle    between   them,    could   only    be   guilty   of   man- 
flaughter, 

§  126.       QJ-  tfa  Trial)  Arraignment ,  Verdifi,  and  Judg- 
ment. 

Where  this  offence  may  be  examined  into  and  tried  is  the 
next  object  of  inquiry  j  and  this  refolves  itfclf  into  feven 
different  considerations,  i.  Where  the  ftroke  and  death 
happen  in  the  fame  county.  2.  Where  they  happen  in  dif- 
ferent counties.  3.  Where  one  is  aceeflary  in  one  county 
to  a  murder  committed  in  another.  4.  Where  both  the 
ftroke  and  death  happen  in  Wales,  or  one  in  Wales  and  the 
other  in  an  Englifh  county.  5.  Where  the  one  happens  at 
fea  or  out  of  England  and  the  other,  within  a  county. 

(a)  Vide  Woodcock's  cafe,  O.  B.  1789,  Leach,  397.  where  that  faft  was  left 
to  the  jury  by  Ld.  C.  B.  Eyre. 

6.  Where 
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6.  Where  both  the  ftroke  and  death  happen  at  fea ;  or,  Ch.  v.  §  I26. 

7.  In  parts  beyond  the  fea.  __l!ll__ 

1.  Regularly  by  the  common  law  in  this  as  in  other  mat-       &  127 
ters  of  cri-ninal  jurifprudence  the  offence  muft  be  inquired  Stroke  and  death 
of  and  tried  in  the  f.ime  county  in  which  itwas  committed,  '"j^*"**-7' 
But  the  flat.  33  He-i.  b.  c.  23.  enacts,  that  upon  examina-  i  ^'6,283.374, 
tion  before  tnreeot  the  counfel,  treafons,  naiprifions  there-  167*4.' ?^jawk. 

of,  and  muiders,  committed  in  anv  pLce  within  the  king's  en.  a 5^.35,36. 

•53  H.  8.  €.23. 
dominions  or  without,  may  be  inquired  of,  heard,  and  deter-  Ely's  cafe,  o.  B. 

mined   in  any  county  where  the  king  by  his  commiffion  of  R^'^""^ 
oyer  and  terminer  ihall  appoint.     This  feems  not  repealed  by  Dec.  1775. 
the  flat,    i  &  2  W.  &  M.  c.  10.  as  to  murder;  the  circum-  Poft-  f-  '33* 
fiances  required  by  the  Itatute  of  Henry  8.  being  obfcrved  j 
which  I  fhall  prelcntty  have  occafion  to  mention  again. 

It  a  perfon  be  ftnckcn  and  die  in  the  county  of  A.,  and  the  *  Hale,  66. 
body  be  found  in   B.,  it  fhall  be  removed   into  A.  for  the  *      •  um-54- 
coroner  of  that  county  to  take  the  inqueft. 

Alfo  by  the  ftatute  of  Articuli  fuper  chartas,  c.  3.  fpecial  *'"£'• 
provifion  is  made  concerning  homicide  within  the  verge.          *  Haie,5^'.553" 

2.  Where  the  ftroke  and  death  are  in  different  counties,        $  128. 

it  was  doubtful  at  common  law  whether  the  offender  could  Str'te  ard  diat^ 

,.,-->  iiifl-  i_    •  i          •         •  i  '">  Afferent  cauii- 

Vt  indicted  at  all,  the  offence  not  being  complete  in  either;  ti-.i. 

though  the  more  common  opinion  was,  that  he  might  be  ]• Hawk-  *$•  lf- 

1.  13.    i  HawJc. 

indided  where  the  ftroke  was  given ;  for  that  alone  is  the  «•».  25.  f.  36. 
aot  of  the  party,  and  the  death  is  but  a  confequence,  and  49*  50'.    48' 
might  be  found  though  in  another  county  :  and  the  LoJy  was  *  Hale>426- 
removed  into  the  county  where  the  ftroke  was  given  (a).     But  p0it.  (.  13',. 
now  by  the  flat.  2  &  3  Ed.  6.  c.  24.  f.  2.  it  is  enaded,  «  that  2  &  3  Ed.  6. 
"  where  any  ptrfon  fhall  be  felonioufly  ftricken  or  poifoned  c*  2** 
"  in  one  county,  and  die  of  the  fame  ftroke  or  poifoning  in 
"  another  county,  an  indictment  thereof  found  by  jurors 
"  of  the  county  where   the   death  (hall  happen,  (whether  ( ' Ms- Su™- 54- 

2  Hale,  66.) 

E  before  the  coroner,   or  before  the  juftices,  &c.  having 

*'  authority  to  inquire.  &c.  which  extends  to  the  Court  of  3lnft-49- 135- 

2  Hawk.  ch.  29. 
f.  51. 

(a)  That  opinion,  bowever,  is  contrary  to  the  fenfe  of  ths  legislature  as  ex- 
prelTed  in  the  ftat.  2  &  3  Ed.  6.  c.  24  f.  2.  which  declares  that  "  in  fuch  cafe 
ithitli  not  been  found  by  the  laws  or  cuftoms  of  this  realm  that  any  fuch  indict- 
«aent  thereof  can  be  takea  b  either  of  the  faid  two  counties." 

"  King's 
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Ch.  V.  §  J28. 

Stroke  and  death 
in  different  court* 
ties. 


i  Hawk.  ch.  31 
f.  13.   2  Hawk. 
ch.23.  f.  35. 
?H,  7.  8.  b. 


Bulwfr's  cafe, 
7  Co.  2.  and 
3.  Hale,  163. 


§129. 

jfccejjarlet  in  one 
county  ta  murder 
in  another. 
i  Hale,  427. 
*  &  3  Ed.  6. 
c.  24..  f,  4. 


"  King's  Bench  in  the  county  where  it  fits,  and  to  the  lord 
"  fteward  on  the  trial  of  a  peer,)  fhall  be  as  good  and  ef- 
"  fectual  in  law  as  if  the  ftrolce  or  poifoning  had  been 
"  committed  and  done  in  the  fame  county  where  the  party 
"  fhall  die,  or  where  fuch  indictment  (hall  be  fo  found." 
By  this  the  trial  is  now  fettled  to  be  in  the  county  where 
the  death  happens. 

The  fame  ftatute  (f.  3.)  alfo  provides,  "  that  an  appeal  of 
<(  murder  may  be  commenced,  taken,  and  fued  in  the  fame 
"  county  where  the  party  fo  felonioufly  ftricken  or  poifoned 
"  (hall  die,  as  well  againft  the  principals  as  acceflaries  in 
*'  whatfoever  county  or  place  the  acceflaries  fhall  be  guilty. 
"  And  thejuftices  before  whom  any  fuch  appeal  fhall  be 
"  commenced,  fued,  and  taken  within  the  year  and  day 
"  after  fuch  murder  and  manflaughter  committed  and  done 
"  fhall  proceed  againft  fuch  acceflaries  in  the  fame  county 
ff  where  fuch  appeal  fhall  be  fo  taken,  in  like  manner  and 
"  form  as  if  their  offence  had  been  committed  in  the  fame 
"  county  where  fuch  appeal  fhall  be  fo  taken,  as  well  con- 
'*  cerning  the  trial  by  the  jurors  of  fuch  county  where  fuch 
"  appeal  fhall  be  taken  upon  the  plea  of  not  guilty,  as 
"  otherwife." 

At  common  law  the  appellant  had  his  election  to  bring 
the  appeal  in  either  county,  in  which  cafe  it  was  triable  by 
a  jury  returned  from  each.  This  joinder  is  certainly  un- 
neceflary  under  the  ftatute  of  Ed.  6.  where  the  trial  is  in 
the  county  where  the  death  happened.  Yet  it  feems  from 
fome  authorities  that  the  election  to  profecute  the  appeal  ir 
either  county  ftill  continues. 

3.  At  common  law  the  coroner  might  upon  view  of  tl 
body  in  the  county  where  the  fact  happened  inquire  of  al 
acceflaries  or  procurers,  though  in  another  county. 

But  by  f.  4.  of  the  flat.  2  &  3  Ed.  6.  c.  24.  "  where  an] 
"  murder  or  felony  fhall  be  committed  in  one  county,  anc 
«'  another  perfon  fhall  be  acceflary  thereto  in  any  othei 
"  county,  then  an  indictment  found  againft  fuch  acceflary 
"  and  acceflaries  before  the  juflices  of  peace  or  other  juftices 
*f  or  commiflioners  to  inquire  of  felonies  in  the  county 
"  where  fuch  offence  of  acceflary,  &c.  fhali  be  committed, 

«<  fhall 
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«*  fliall  be  as  effectual  in  law  as  if  the  faid  principal  offence    ch.  v.  §  i2g. 

**  had  been  committed  within  the  fame  county  where  the  (^ ^'^j^ 

f<  the  indictment  againft  fuch  acceffary  fliall  be  found.  And  in  amber. 

tf  that  the  juftices  of  gaol  delivery  or  oyer  and  terminer,  or  • 

"  two  of  them,  of  or  in  any  fuch  county  where  the  offence 

"  of  any  fuch  acceffary  fliall  be  committed,  upon  fuit  to 

"  them  madr.fti.ill  write  to  the  cuftos  rotulorum  or  keeper 

"  of  the  rec^ds  where  fuch  principal  fliall  be  attainted  or 

"  convidted,  to  certify  them  whether  fuch  principal  be  at- 

"  tainted,  convicted,  or  otherwifc  difcharged  of  fuch  prin- 

4*  cipal  felony;  who  thereupon  frnll  make  fufficient  certi- 

"  ficate  thereof  in  wiiting  uiider  their  feal  or  feals  to  the 

**  faid  juftices;   after  which  the  jutlices  of  gaol  delivery  or 

*'  of  oyer  and  terminer  or  other  there  authorized  (hall  pro- 

'*  ceed  upon  every  fuch  acceffary  in  the  county  where  he 

"  became  acceffuy,  in  fuch  manner  and  form  as  if  both 

*'  the  faid  principal  offence  and  acceff.iry  had  been  commit- 

"  ted  in  the  laid  county  where  the  offence  of  acceffary  was 

"  committed.  And  everyfuch  accefftry,&c.  fliall  anfwer  upon  See  further  ttrte 

"  arr.r.gr  iicrnt,  and  receive  fuch  trial,  judgment,  order,  and  *     «utlon^r 

"  execution,  and  fuffer  fuch  forfeitures,  pains,  and  penalties  ( Trial-County ). 

"  as  is  ufed  in  other  fuch  cafes  of  felony." 

4.  By  the  ftat.  26  H.  8.  c.  6.  murders  and  other  felonies        x 
committed  in  Wales  may  be  inquired  of  and  tried  upon  an  lnWalt\. 
indictment  "  in  the  nsxt  adjoining  Englifh  county  where  the  \  $  *Ueman 
king's  writ  runneth,"  which  has  been  always  conftrued  to  at  large  under 
mean  Salop  and  not  Chefter,  as  is   elfcwhere  (hewn  more  p^p^In b^in- 
particularly,  in  confkiering  the  general  conftru£lion  upon  &&•»'**—  (Trial 
this  and  other  fimilar  ftatutes.     Appeals  however  mud  ftill  z  Hale,  156,  7^ 
be  brought  in  the  proper  county.  2  Sale.'  38,' 

I  Ha.vk.  ch.  31. 

But  fuppofm^  the  ftroke  given  in  an  Englifli  county,  and  f-  J4- 
the  death  in  Wales,  there  feems  to  be  ibme  difficulty  in  af-  M^/jr'*^' 


certaining  where  the  trial  fliall  be.     For  though  I  fee  no  i*  Waia,  or  vice 
reafon  to  doubt  but  that  the  ftat.  2  &  3  Ed.  6.  c.  24.  fpeak-  ^^    {     g 
ing  of  "  the  counties   of  this  realm"  muft  neceffarily  in-  ,  Ha)e  z.8 
elude  Wales,  even  without  the  aid  of  ihe  20  Geo.  2.  here-  *  Roll.  Rep.  zS. 
after  mentioned  ;  yet  the  (Ut.  26  H.  8.  is  not  according  to 
the  literal  terms  of  it  fo  plainly  calculated  to  meet  this  cafe; 
for  that  ftatute  only  provides  for  murder  aod  felonies  done 

Ot 
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Ch.  v.  $i?o.  or  committed  in  Wales;  and  by  the  fuppofition  of  the  fla-» 

Stroke  in  En<r/i&  •    r  i  r      r    r«  i     ^      •  <-• 

ti.ur.ty  and  death  tute  i«cil  of  lid.  o.  it  could  not  be  fiid  that  ;\  murdtT  could 

'mWala^wmct  be  committed   in  Wales  unlefs  both  the  ftroke  and  d  ath 

trerja. 

.  were  there.     The  two  fubfequent  llatutes  of  Gco.  2.  taken 


together,  leave  this  quellion    as  it   flood  before      Of  the 
Poft.  366.  flat.    2  Geo.    2.  c.  a  i..  it'  is  fufficient  for   the    p'efent    to 

obferve,  that  it  provides  for  c^fcs  where  either  the  ftmke 
or  the  death  alone  happen  in  that  part  of  Great  Britain  called 
England.  According  to  a  literal  conftruc"lion  of  this  ftatute 
{landing  alone  or  with  reference  to  antecedent  ftatutes  in 
pari  materia,  it  might  be  prefumtd  that  wrure  the  ftrrke 
was  in  an  Englifh  county  and  the  death  in  Wales,  the  trial 
of  the  offender  was  intended  to  be  had  in  the  former. 
But  by  the  flat.  20  Geo.  2.  c.  42.  f.  3.  '  a]  it  is  en-»£led  and 
declared,  "  that  in  ell  cafes  where  the  kingdom  of  England 
*'  or  that  part  of  Great  Britain  called  England,  hath 
"  been,  or  flail  be  mentioned  in  any  adl  of  parliament, 
"  the  fame  has  been  and  Jhall  from  henceforth  be  deemed 
t(  and  taken  to  comprehend  and  include  the  dominion  of 
"  Wales  and  town  of  Berwick-upon-Tweed."  It  muft 
therefore  be  taken  in  general  that  the  mention  of  England 
in  any  a£l  of  parliament  includes  Wales  ;  with  this  referva- 
tion  only,  that  the  contrary  is  not  apparent  from  the  fub- 
jett  matter  as  in  the  above  flat,  of  Hen.  8.  (b}.  The  queftion 
then  reverts  to  the  mutual  operation  of  the  ftatutes  of  H.  8. 
and  Ed.  6.  upon  each  other.  On  the  one  hand  it  may  be 
faid  that  the  flat,  of  H.  8.  proceeding  merely  upon  the  fup- 
pofition that  an  impartial  trial  before  the  grand  fcffions 
could  not  be  infured  in  all  cafes  where  the  fatl  itfelf  was 
committed  in  Wales;  yet  if  the  ftroke  were  in  an  Englifh 
county,  and  the  death  only  happened  in  Wales,  a  Welch 
jury  muft  be  as  indifferent  -is  any  other  upon  the  trial  of  the 
i  Hale,  157.  offender:  and  that  that  ftarute  being  in  derogation  of  thd 
common  liw  ought  not  to  be  extended  beyond  the  flrict 
letter  of  it  to  include  c,.f  s  probably  not  within  the  view  of 
the  legiflature  at  the  time.  On  the  other  hand,  if  the  true 

(a"]  It  is  woithy  of  remark  that  this  claufe,  fo  general  and  extenfive  in  its 
operation,  flioulu  be  found  in  an  aft  of  parliament  with  th*  following  title,  "  An 
"  atl  t  •  en'oice  t  e  tx?.  uiion  of  an  aft  of  this  prefent  fefiion  for  granting  to  bi» 
"  m  j'  liy  teve  -1  rates  ana  duties  on  tioufe.-,  windows,  and  lights*" 

(A)  Witlei  i*  ihcic  comra^cd  with  the  fares  of  Englandt 

objeft 
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obje£l  of  the  flat,  of  H.  8.  be  confidered,  and  the  flat,  of   Ch.V.  $110. 

EH.  6.  be  compared  therewith,  as  made  in  pari  materia,  it  ^"°*'I 

fecms  to  lead  to  a  different  conftruction.     The  flat,  of  H.8.  inWjlci,erw* 

had  in  view  to  fecure  the  impartial  adminjftration  of  crimi-  _ 

nal  juftice,  which  the  experience  of  the  times  had  (hewn 

could  not  be  certainly  att  lined  before  the  ordinary  tribunals. 

It  gave  an  option,  therefore,   to   the  p.mies  concerm-d   in 

cafes  of  felony  to  fubftitute  the  trial  before  an  En^lifh  judge 

and  jury  in  place  of   the  ordinary  one  before   the  grjnd 

feflions.     The  lt.it.  of  E^.  6.  created   no  new  felony,  but  (^? 


merely  removed  the  difficulty  which  was  fuppofed  to  exift  in  I,57*  *s  **>&* 

Grand  SdEoW.) 

the  trial  of  murder  where  the  ftrok^  was  in  one  county  and 
the  death  in  another.  The  leg^l  effect  of  it  is  to  provide 
that  fo  far  as  concerns  the  trial  of  murder  the  offence  fhall 
be  confidereci  as  committed  in  the  countv  where  the  party 
dies:  the  trial  there,  fays  the  legiflature,  fhall  be  as  good 
nd  effectual  as  if  the  Jiroke  or  poifoning  bad  been  committed  and 
me  in  ike  fame  county  •where  the  party  [hall  die.  Therefore  if 
\e  death  be  in  a  Welch  county  ;  and  for  the  purpofe  of  trial 
ie  ftroke  is  to  be  confidered  as  given  in  the  fame  county  ; 
len  the  (tat.  of  H.  8.  attaches,  the  fole  object  of  which  in  this 
fpe£t  was  to  give  an  option  to  remove  fuch  trials  as  would 
herwife  be  had  in  Wales  into  the  next  adjoining  Englifti 
punty  :  fuch  muft  have  been  the  obvious  c  nftruclion  if 
ie  two  provifions  had  been  contained  in  the  fame  a£t  ;  and 
ie  two  ftatutes  beinc  fo  far  in  pari  materia,  and  the  one 
ot  profefling  to  be  a  repeal  of  the  other,  they  muft  be 
lade  to  ttand  together  if  poflible,  and  have  a  relative  con- 
ruction  put  upon  them.  On  the  other  hand,  by  the  fame 
ale  of  conftrudion,  if  the  ftroke  be  in  Wales  and  the  death 
i  any  Englifh  county,  the  trial  muft  be  in  fuch  Englifti 
ounty,  according  to  the  ftatute  of  Ed.  6.,  the  flat,  of  H.  8. 
ot  attaching  in  that  cafe. 

5.  Where  the  ftroke  is  at  fea  or  out  of  England,  and  the        §  13  r. 
eath  in  a  county,  or  vice  verfa.          •  Strike  er  death 

T    r  at  fea  or  out  ef 

eems  to  have  been  a  matter  of  great  doubt,  whether  England. 
»c  killing  of  one  who  died  at  land  of  a  wound  received  at 
-a  could  be  inquired  of  by  the  common  law;  (certainly  not 
t  leaft  by  the  ordinary  commiflion  of  oyer  and  terminer 

within    Flu*  ante,  f.  J23. 


Ch.  V.  $  i3r 

Stroke  cr  death 
at  fea  or  out  of 
England. 
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within  a  county ;)  becaufe,  though  the  place  where  the 
ftroke  was  given  might  pertain  to  the  realm  of  England,  yet 
not  being  within  the  body  of  any  county,  no  venire  could 
—  come  from  thence  :  neither  could  the  admiral  inquire  of  it, 
becaufe  the  death  happened  out  of  his  jurifdi&ion.  And  for 
the  fame  reafon  it  could  not  be  determined  by  fpecial  com- 
miffioners  under  the  flat  27  H.  8.  c.  4.  or  28  H.  8.  c.  15.  ; 
they  being  confined  to  inquire  of  murders  at  fea  :  nor,  as 
Lord  Hale  fays,  by  the  conftable  and  marfhal,  which  was 
the  opinion  of  Lord  Coke  founded  on  the  flat.  13  Ric.  2. 
flat.  2.  But  according  to  Lord  Hale  it  might  be  determined 
in  B.  R.  fitting  in  the  county  where  the  party  died,  or  by  a 
fpecial  commiflion  of  oyer  and  terminer,  the  nature  of  which 
12  lie  explains  in  another  place.  Thefe  methods  of  proceeding 

~1S'  had  however  fallen  into  difufe  fo  long  ago  at  leaft  as  the  end 

of  Edward  the  third's  reign  \  and  the  only  jurifdidtion  to 
which  we  can  with  any  certainty  now  refer  in  this  refpe£l, 

Poft.  f.  i-} 3.        till  a  very  late  period,   is  the  commiffion  authorifed  by  the 

a  Hale,  22.  ftat.  33  H.  8.  c.  23.  hereafter  mentioned,  which  under  the 
requifites  there  fet  forth  might  be  confidered  as  extending  to 

i  Hawk.  ch.  31.  this  cafe :  but  that  only  related  to  the  principal  offenders, 


a  Hale,  20. 
3lnft.  48. 
Poft.  f.  132. 


(.  11 


Z.  C.  21. 


and  did  not  extend  to  acceflaries. 

But  for  preventing  any  failure  of  juftiee,  and  for  taking 
away  all  doubts  touching  the  trial  of  murders  in  the  cafes 
hereinafter  mentioned,  it  is  enacted  by  flat.  2  Geo.  2.  c.  21. 
"  that  where  any  perfon  (hall  be  ielonioufly  ftricken  or  poi- 
«'  foned  upon  the  fea,  or  at  any  place  out  of  that  part  of 
«  Great  Britain  called  England,  and  mall  die  of  the  fame 
"  ftroke  or  poifoning  within  that  part  of  Great  Britain 
"  called  England ;  or  where  any  perfon  fhall  be  felonioufly 
"  ftricken  or  poifoned  at  any  place  within  that  part  of  Great 
"  Britain  called  England,  and  fliall  die  of  the  fame  ftroke 
"  or  poifoning  upon  the  fea,  or  at  any  place  out  of  that  part 
«  of  Great  Britain  called  England,  in  either  of  the  faid  cafes 
««  an  indictment  thereof  found  by  the  jurors  of  the  county 
«  in  that  part  of  Great  Britain  called  England  in  which  iuch 
"  death,  ftroke,  or  poifoning  fliall  happen  refpe&ively  as 
«  aforefaid,  whether  it  fhall  be  found  before  the  coroner 
"  upon  the  view  of  fuch  dead  body,  or  before  the  juftices  of 
«  the  peace  or  other  juftices  or  commiflioners  who  fhali  have 

"  authority 
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n  authority  to  inquire  of  murders,  fhall  be  as  good  and  ef-    ch.  V.  §  131. 

«c  fe&ual  in  law  as  well  againft  the  principals  as  the  acceffa-  atftl^r  out  of 

'*  ries,  as  if  fuch  felonious  ftroke  and  death,  or  poifoning  England. 

«'  and  death  thereby  enfuing,  and  the  offence  of  fuch  ac-  ~ 

"  cefTaries,  had  happened  in  the  fame  county  where  fuch 

*<  indi£lment  fhall  be  found:  and  that  the  juftices  of  gaol 

<{  delivery  and  oyer  and  terminer  in  the  fame  county  where 

**  fuch  indictment  fhall  be  found,  and  alfo  any  fuperior 

««  court  in  cafe  fuch  indictment  fhall  be  removed,  &c.  fhall 

'*  and  may  proceed  upon  the  fame  in  all  points,  &c.  as  they 

<c  might  or  ought  to  do  in  cafe  fuch  felonies,  ftroke  and 

<{  death,  or  poifoning  and  death,  and  the  offence  of  fuch 

'*  acceffaries  had  happened  in  the  fame  county  where  fuch 

«c  indictment  fliall  be  found.    And  every  fuch  offender  fhall 

"  anfwer  upon  their  arraignments,  and  have  the  like  de- 

"  fences,  advantages,  and  exceptions,  (except  challenges  for 

"  the  hundred,)  and  fhall  receive  the  like  trial,  judgment, 

"  order,  and  execution,  &c.  as  if  their  (refpeclive)  offences  had 

"  happened  in  the  fame  county   where   fuch  indictment 

«  fhall  be  found." 

Where  one  (landing  on  the  fhore  fhot  at  another  {landing  Coomixfs 
in  the  fea,  who  afterwards  died  on  board  a  fhip,  all  the  judges  MS*  Bulie 

held  that  the  trial  mud  be  in  the  Admiralty  court,  and  not  Leach.  302/13* 

edit.  43*.  S.  C. 
at  common  law. 

6.  Where  both  the  ftroke  and  death  are  at  fea,  or  in  ha-       §  132. 

vpn<;     &•  r  Stroke  and  dtatb 

VCIlO,     CX. I*. 

at  jea. 

By  flat.  28  H.  8.  c.  15.  it  is  ena£led,  ««  that  all  treafons,  as  Hen.  2.  €.15. 
'*  felonies,  murders,  &c.  committed  upon  the  fea,  or  in 
"  any  other  haven,  river,  creek,  or  place  where  the  admiral 
"  has  or  pretends  to  have  power,  authority,  or  jurifdidlion, 
'*  fliall  be  inquired,  tried,  heard,  determined,  and  judged 
<*  in  fuch  fhires  and  places  in  the  realm  as  fliall  be  limited 
"  by  the  king's  commiffion  or  commiffions  to  be  directed 
*'  for  the  fame,  in  like  form  and  condition  as  if  any  fuch 
*<  offence  had  been  committed  upon  the  land.  And  fuch, 
"  commiffions  fhall  be  under  the  king's  great  feal  direded 
<c  to  the  admiral  or  his  deputies,  &c.  and  to  three  or  four 
"  fuch  other  fubftantial  perfons  as  fliall  be  appointed  by  the 
*'  Lord  Chancellor  to  hear  and  determine  fuch  offences  after 

«  the 


Ch.  V. 
Stroke  and  deatb 


Vide  title  Piracy. 


i5Ric.  a.  c.  3. 
4lnft.  137. 


»Hale,  16.54. 


2  Hawk.  ch.  9. 
f.  14. 

a  Hale,  54. 


Ante,  f.  4. 
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"  the  common  courfe  of  the  laws  of  this  realm  ufed  for 
"  treafons,  felonies,  murders,  &c.  committed  upon  the  land 
*'  within  this  realm." 

As  to  the  particular  manner  of  proceeding  under  this 
ftatute,  and  the  extent  of  the  admiralty  jurifdi£tii  n,  they 
will  be  confidv  red  when  I  come  to  treat  of  piracy  and  other 
offences  committed  at  fea  triable  under  the  fpccial  commiflion 
founded  thereon.  It  will  fuffice  here  to  obfrrve,  that  the 
ftatute  15  Rich.  2.  c.  3.  gives  the  admiral  jurifdiction  to 
inquire  «'  of  the  death  of  a  man,  and  of  a  maih  ?m  done  in 
tf  great  (hips  hovering  in  the  main  ftream  of  great  rivers, 
*c  only  beneath  the  bridges  of  the  fam?  rivers  nigh  to  the 
"  fea,  and  in  none  other  places  of  the  fame  rivers."  But 
this,  fo  far  as  it  extends  to  give  the  admiral  jurifdiction 
within  the  bodies  of  counties,  muft  be  taken  very  ftri&lyj 
for  according  to  Lord  Hale  it  extends  only  to  rivers  that  are 
arms  of  the  fea,  namely,  tint  flow  and  re-flow  and  bear  great 
(hips;  and  as  he  inclines  to  think,  only  to  fuch  deaths  and 
mayhems  as  happen  in  thofe  great  (hips.  This  jurifditlion 
however  is  only  concurrent  with,  and  not  in  exclufionof  the 
common  law;  for  the  fame  author  fays,  the  coroner  of  the 
county  may  inquire  in  any  great  river  upon  thefe  articles, 
•tvhere  a  man  canfiefrem  one  fide  to  the  other :  or  as  H.iwkins 
fays,  where  a  man  ftandihg  on  one  fide  niayfee  what  is  done  on 
the  other. 

The  inquifitions  taken  before  the  coroner  of  the  Admi- 
ralty are  returned  before  the  commiffioners  under  the 
28  H.  8.  c.  15.  Thofe  before  the  coroner  of  the  county 
are  to  be  returned  before  commiffioners  of  gaol  delivery  for 
the  county. 

Offenders  may  now  be  found  guilty  of  manflaughter  before 
commiffioners  under  the  flat,  of  H.  8. 


§  i  -33.  7.  In  regard  to  homicide   committed  in   foreign  parts, 

Stroke  and  death    Lord  Coke  fays,  that  if  two  of  the  king's  fubje&s  go  over 

^inT^"'      »nto  a  f°re'gn  realm  and  fight  there,  and  the  one  kill  the 

i  Hawk.  ch.3i.  other,  this  may  be  heard  and  determined  before  the  conftable 

and  marfhali  relying  principally  on  the  flat.    13   Ric.  2« 

c.  2.  which  fays,  that  "  to  the  conftable  it  pertaineth  to 

"  have  conufance  of  contracts  concerning  deeds  of  arms  or 

"  of 
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«  of  war  out  of  the  realm,  &c.  which  cannot  be  determined    ch.  v.  f  i  —  . 

«  or  difcufled  by  the  common  law."    But  this  feems  always  JjJ 

to  have  been  a  doubtful  co:  0    cf  that  fbtute,   and 

may  probably  be  denied  at  this  day  when  that  jurifdi&ion  Vide  *a&,  {.131. 

has  fallen  into  difufe.     The  fame  may  be  faid  of  the  ftatut; 

I  H.  4.  c.  14.   which  fays,   that  all  appeals  for  things  done 

out  of  the  realm  (hall  be  heard  and  determined  before  the 

fame  jurifdi&ion.     But  by  ftat.  33  H.  8.  c.  23.  (which  with  33Hen.8.c  23. 

refpedl  to  the  trial  of  murder  ftands  unrepealtd  by  the  ftat.  \  sale'  21!  164". 

i&2Ph.  &  M.  c.  10.)  it  is  enacted,   "  that  if  any  perkn  sInft-27- 

<c  being   examined  before  the  king's  connlcl,  or  three  of  (Repeaied  as  to 

"  them,  upon  any  treafons,  mifprifior.s  of  treafons,  or  mur-  "p^L^1* 

"  ders,  do  con.fefs  the  fame,  or  are  vehemently  fufpe&ed  c.  ic.) 

"  thereof  by  the  faid  council   upon  fuch  examination,  the 

"  Lord  Chancellor,  by   the  king's  command,   (hall  fend  a 

"  commiflion  of  oyer  and  terminer  under  the  great  feal  to 

<f  fuch  perfons  and  into  fuch  fhirjs  or  places  as  mall  be 

"  named  and  appointed  for  the  fpeedy  trial  of  fuch  offenders; 

"  which  commiflioners  (hall  have  power  and  authority  to 

*'  inquire,  hear,   and  determine  all  fuch  offences  within  the 

"  (hires  and  places  limited  by  their  commifiion   by  a  jury 

**  returned  by  the  meriff,  &c.    in  whatever  ether  (hire  or 

"  place  within  the  ting's  dominions  cr   iu:t;:o:tt   fuch  offences 

**  fo  examined  were  committed."  N  *{  And  no  challenge  for 

"  the  (hire  or  hundred  (but  for  want  of  freehold)  (hall  be 

"  allowed." 


This  ftatute  extends  not  to  accefuries.  f-'f;  „ 

i  MS.  Sum.  54. 

There  does  not  appear  to  have  been  mych  ufe  made  of 
this  ftatute.     One  inftance  is  to  be  found  of  a  proceeding 
under  it  for  a  murder  committed  in  England,  in  the  cafe  of  LUJO  vick  Cr«- 
Ludowick  Grevil  (a),  where  the  judges  refolded  that  he  beine  Vl1'*  cafe' 

v    '     .  ^°    1  Ard.  104. 

charged  as  d£ceffarjt  his  cafe  was  not  within  the  atl,  accriT.i-  temp.  tiiz. 
ries  not  being  named.     In  another  inilar.ce  Edward  Ealing  R«V.  Eaiinp^r 
was  indiaed  for  the  murder   of  Charles   B!^-,c!i   at    tap  f  ;2'0°'  |  r  ^"l 
Dollars  in  the  kingdom  of  Sweden  in  p.mibus  tranfmarinis  tioneFofterj. 

..  „,.  f  ..     ,  Serjr.  Former's 

extra  Angham.      The  precepts  for  the  return  of  the  grand 

inqueft  and  jury  for  the  trial  of  the  iiTue  recite  the  commif-  5t  dtci  Ld- 

f          •  f     \_      r  tr  e  •  K 

Con  of  the  leflions  of  oyer  and  termtner  "  ad  ir.quirendum 

(a]  Sre  this  cafe  cifTerently  and  as  :  :.-rr-:^.'y  recor'.ed  is  C: 

ia.  titsdL:  I  HalfjjSj.  and  ;  H-.:-.-.  -. 

B  b  «'  per 


S.  C.  mentioned. 
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Ch.v.  §133.  €t  per  facramentum  bonorum  etlegalium  hominum  civitatil 

Stroke  ana  death  i.  .  .... 

in  foreign  pam.*  "  London  de   quibufcunque    prodinombus,    mifprifionifiia 
•"  *    "  proditionum,  et  murdris  extra  Angliam  ubicunque  perpe- 

"  trat.  fecundum  actum  parliament!  domini  Henrici  octavi 
ff  predict.  33.  et  ad  eafdem  proditiones  et  alia  premiffa  (hac 
"  vice)  audiend.  et  terminand."  It  was  infifted  by  Ealing's 
counfel  before  King  Ch.J.,  Eyre  Ch.  B.,  and  Baron  Mon- 
tague, that  the  ftat.  38  H.  8.  extended  only  to  murders 
committed  in  England  ;  that  fo  a  murder  in  one  (hire  may 
by  that  act  be  tried  in  any  other  (hire,  but  not  to  murders 
committed  out  of  the  realm.  But  the  court  refolved  that  it 
did  extend  to  murders  committed  out  of  the  realm :  and 
indeed  the  ftatute  is  clear  as  to  that  point.  And  they  faid, 
that  a  like  commiflfion  had  been  granted  in  the  late  queen's 
time  in  the  cafe  of  one  Chambers,  indicted  at  the  Old  Bailey 
June  1709,  for  a  murder  committed  extra  regnum  Anglijc 
ff.  apud  Barcelona  in  regno  Hifpanice.  The  court  then 
proceeded  to  try  Ealing,  who  was  convicted  and  exe- 
cuted (a). 

to&itw.  3.  By  flat.  10  &  ii  W.  3.  c.  25.  f.  13.  murder  and  all  other 
Newfoundland  °  capital  crimes  in  Newfoundland  and  the  ifles  thereto  be- 
longing are  triable  in  any  county  here.  Since  when  the  acts 
of  the  32  Geo.  3.  c.'  46.  and  33  Geo.  3.  c.  76.  have  enabled 
his  majefty  to  erect  courts  of  civil  and  criminal  jurifdiction 
there,  which  are  "  to  hold  plea  of  all  crimes  and  mifde- 
'«  meanors  committed  within  the  ifland  of  Newfoundlandj 
"  and  on  the  iflands  and  feas  to  which  (hips  or  veflels  repair 
"  from  the  ifland  of  Newfoundland  for  carrying  on  the  fifh- 
"  cry,  and  on  the  banks  of  Newfoundland,  in  the  fame 
'*  manner  as  plea  is  holden  of  fuch  crimes  and  mifdemean- 
"  ors  in  England."  Thefe  acts  are  continued  by  the 
34  Geo.  3.  c.  44.  and  35  Geo.  3.  c.  25.  But  nothing  ap- 
pears therein  to  (hew  that  the  jurifdiction  under  the  ftatute 
of  King  Wiliiam  is  taken  away. 

(a)  Jacob's  Law  Di£l.  tltf  Homicide,  f.  5.  mentions  another  inftance  of  a  com- 
tniiiion  iflued  againft  Capt.  Rocke  for  killing  Mr.  Fcrjjufon  at  the  Cape  of  Good 
Hope :  but  no  time  if  mentioned. 


&c.    Vidt  tit* 
Piracy. 


ll.  Arraign- 
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II.    Arraignment. 

If  there  be  an  indictment  for  murder,  and  the  coroner's    Ch.  v.  §  134. 
rnquifition  againft  the  fame  perfon   at  the  fame  feifions  of    - 
gaol  delivery  for  the  fame  offence,  the  practice  is  to  arraign        * 
And  try  the  prifoner  upon  both,  in  order  to  avoid  the  plea  of 
auterfoits  acquit,  or  attaint ;  and  to  indorfe  his  acquittal  or 
attainder  upon  both  prefentments. 

Upon  every  indictment  for  petit  treafon  or  murder,  the        §  I3?- 

jury  may  negative  the  higher  offence,  and  find  their  verdict  ^tmfcj*k 
for  any  kfler  fpecies  of  homicide  ;  the   fcver.il  degrees  or 

which  I  fir  ft.  had  occafion  to  confuler.     It  has  alfo  been  2  Hale' to?! 

{hewn  in  what  cafes  they  may  properly  find  a  general  verdi£t  z  Hawk.  ch.  47. 
....  i.  8.  Flow  .101 . 

of  not  guilty,  or  find  the  fpecul  matter,  and  leave  the  party  Ante  ad  ir.dpi- 

to  fue  out  his  pardon  under  the  ftatute  of  Gloucefter,  c.  9.  "™> and  f,  ''• 
And  the  fame  rule  holds  in  the  cafe  of  indictments  framed  aate.p^g^d! 
On  the  ftatute  of  dabbing.     So  in  appeals,  the -defendant  in  A"te,'  f'  llS> 

I  na. 6,4417,4 co. 

an  appeal  of  murder  may  be  found  guilty  of  manflaughter  z  Hawk.  ch.  13. 
only  ;  and  the  appellant  in  that  cafe  {hall  not  be  nonfuited.    '  9i* 
And  though  it  were  formerly  confidered  to  be  optional  in  the 
jury  upon  an  appeal  of  murder,  if  the  cafe  appeared  to  b» 
only  manflaughter,  to  find  accordingly,  or  to  acquit  the  de- 
fendant altogether,  yet  it  is  now  fettled  that  they  mud  find 
the  manflaughter. 

Again,  feveral  perfons  prefent  at  a  homicide  committed  Guilty  in  tlffinm 
ftiay  be  guilty  in  different  degrees.     Thus  one  who  joins  Ante'/f.  nS.  82. 
in  an  affray  oh  a  fudden  may  be  only  guilty  of  manflaughter,  *H«l*»43**44h- 
though  he  gave  the  flroke ;  while  another  who  abetted  him,  (.  •?:  15. 
being  before  deliberately  engaged  in  the  affray,  upon  malice,  ^e  ^ 
may  be  guilty  of  murder.     Alfo  a  wife  or  fervant  maybe  16.12.  4Sc.Tr. 
guilty  of  petit  treafon  and  a  ftranger  of  murder,   being   all  5 
prefent  at  the  fa£t.     So  one  may  be  guilty  only  of  a  trefpafs  ^'dt  t!t  ^'^' 
and  affault  ;  while  another  perfon  prefent  may  be  guilty  of 
felony  in  maiming  by  lying  in  wait.     In  fuch  cafe  the  fur- 
iner,    if   indicted  for  the  felony,  is  entitled  to   a  general 
acquittal. 

If  the  jury  find  the  fpecial  matter  from  v.-hence  the  law  SST:.I//T'." 
prefumes    malice,    though    they  do  not  exprcfsly  find  the   * 
malice  in  fact,  yet  judgment  of  death  muft  be  givtn  thereon.  H  no»jy-- 
So  though  they  do  not  find  that  the  (Irc'cc  was  fdunic  '  'iU- 

B  b  2  Thi 
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Ch.  v.  §  115.        The  flat.  3  H.  7.  c.  i.  empowers  the  court  before  whom 

Commitment  and  .  .  ..  r*.  ,.  •  i 

£„,/.  one  is  acquitted  upon  an  indictment  for  murder,  either  as 

•  principal  or  acceflary,  to  commit  or  bail  him  until  the  year 

3  H.  7.  c.  i.  sncj  day  after  the  fa£l  committed,  that  in  cafe  an  appeal 
Vide  5  &6  w.  be  brought,  he  may  be  forthcoming.  But  this  extends  not 
&.M.  c.  13.  to  perfons  found  guilty  of  manslaughter  or  fe  defendendo, 
chetwynd^scafe,  Qr  homicide  by  mifchance,  nor  to  fuch  as  plead  the  king's 
a.  zStr.  1203.  pardon. 

§  136.  The  judgment  in  petit  treafon  is  the  fame  as  in  the  lower 

Form  t/jiutg.      fpecies  of  treafon  before  confidered,  namely,  to  be  drawn 

mint.  •         ,  '  J  ' 

Petit  Treafen.  (on  a  hurdle)  and  hanged  until  dead.  It  was  formerly  dif- 
^;^eante,p.i37.  ferent  in  the  cafe  of  women,  who  were  adjudged  to  be  drawn 
I  Hd'e^si.  n.  and  burned  :  but  this  was  altered  by  the  flat.  30  Geo.  3. 
2.  Hale,  399.  c.  48.  by  which  they  are  fubjecled  to  the  fame  judgment  in 
4lLc.Com.2C4.'.  a'l  refpeds  as  men,  and  particularly  with  refpeft  to  the 

provifions  of  the  (tat.  25  Geo.  2.  c.  37. 

Murder.  The  judgment  in  murder  was  the  fame  as  in  other  cafes 

of  capital  felony,  namely,  to  be  hanged  by  the  neck  until 

dead.     But  by  the  flat.  25  Geo.  2.  c.  37.  in  order  to  ftigma- 

tize  and  deter  perfons  from  the  commiflion  of  this  heinous 

25  G.2.  c.  37.    offence,  it  is  enacted,  "  that  all  perfons  who  (hall  be  found 

'  '*  "  guilty   of  wilful  murder  be  executed  according  to  law, 

"  on  the  day  next  but  one  after  fentence  paffed ;  (u'nlefs  it 

"  happen  to  be  Sunday,  and  then  on  the  Monday  following)." 

And  (by  f.  2.)  "  The  body  of  fuch  murderer, fo  convided 

<«  {hall,  if  fuch  conviction  and  execution  (hall  be  in  the 

"  county  of  Middlefex,  or  within  the  city  or  liberties  of 

"  London,   be  immediately  conveyed  by  the  fherifjF,  &c.   to 

«c  the  hall  of  the  Surgeon's  Company,  or  fuch  other  place 

«  -as  the  faid  company  fhall  appoint  for  this   purpofe,  and'; 

«  be  delivered  to  fuch  perfon  as  the  faid  company  fhall  ap- 

"  point,  who  (hall  give  the  fheriff,  &c.  a  receipt  for  the  fame :. 

"  and  the  body  fo  delivered  (hall  be  difledled  and  anato- 

"  mixed  by  the  faid  furgeon?,  &c.     And  in  cafe  fuch  con- 

"  vicYion  and  execution  {hall  be  in   any  other  county  or 

«(  place  in  Great  Britain,  then  the  judge  or  juftice  of  aflize 

«c  or  other  proper  judge,  {hall  award  the.  fentence  to  be 

"  put  in  execution  the  next  day  but  one  after  fuih  convic- 

«'  tioH  (except  as  aforcfaic!) ;  and  the  body  of  fuch  mur- 

«'  direr 
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*s  derer  fhall  in  like  manner  be  delivered  by  th?  fherifF  to  Ch.v.  *ij5. 

•       o.  l.      ^a"m  r'J  •>' 

<{  fuch  furgeon  as  fuch  judge  or  juftice  fhall  direct  for  the  msr.t  in  murdir. 

"  purpofe   aforefaid."     And  (by  f.  3.)   "  the  fentence  fhall - 

"  be  pronounced  in  open  court  immediately  after  the 
"  conviction  of  fuch  murderer,  unlefs  the  court  fliall  fee 
'*  reafonable  caufe  for  poftponing  the  fame.  In  which 
"  fentence  (hall  be  exprefied,  not  only  the  ufual  judgmeift 
<c  of  death,  but  alfo  the  time  appointed  thereby  for  the  exe- 
"  tion  thereof,  and  the  marks  of  infamy  directed  for  fuch 
"  offenders." 

Seel.  4.  enables  the  judge  for  reafonable  caufe  to  (lay  exe-  Stsysfertcati*. 
cution  ;  "  regard  being  always  had  to  the  true  intent  and  4uUC-  um.2~i. 
"  purpofe  of  this  a&."  By  f.  6.  "  fuch  judge  or  juftice 
"  may  appoint  the  body  of  any  fuch  criminal  to  be  hung 
"  in  chains.  But  in  no  cafe  whatever  the  body  of  any 
"  murderer  fhall  be  fuffered  to  be  buried,  unlefs  after  fuch 
"  body  fhall  have  been  difie<£led  and  anatomized  as  afore- 
"  faid.  And  fuch  judge  or  juftice  (hall,  and  he  is  hereby 
*'  required  to  direcl  the  fame  either  to  be  difpofcd  of  as 
"  aforefaid,  to  be  anatomized,  or  to  be  hung  in  chains,  in 
**  the  fame  manner  as  is  now  practifed,"  &c. 

At  a  meeting  of  the  judges  in  Juns  1752,  to  confider  of  s-rjt.  Forfter't 
this  law,  in  the  cafe  of  Swan  and  Jcfferys,  they  agreed  that  £   ;e"-xreUlio* 
this  mould  be  the  fentence  or  judgment  : —  Foil.  c.  L. 

"  That  you  be  taken  from  hence  to  the  prifon  from 
*{  whence  you  came,  and  that  you  be  taken  from  thence  on 
"  the  day  of  inftant  (or  next)  to  the  jplace  of 

"  execution,  and  that  you  be  there  hanged  by  the  neck  till 
"  your  body  be  dead  ;  and  that  your  body  when  dead  be 
<c  taken  down,  and  be  dtflecled  and  anatomized."  They 
alfo  refolved  that  the  judgment  for  differing  and  anato- 
mizing, and  touching  the  time  of  execution,  ought  to  bz 
'•  pronounced  in  cafes  of  petit  treafon,  though  murder  only 
is  mentioned,  and  in  that  cafe  too  the  time  of  execution  to 
be  a  part  of  the  .judgment. 

There  was  fome  doubt  whether  either  judgment  of  dif- 
fe&ion  or  hanging  in  chains  might  not  be  given ;  and  if  the 
firft  were  pronounced,  whether  if  no  furgeon  \vould  take 
the  body  it  might  not  be  hung  in  chains.  But  on  debate 
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ch.  v.  $136.    it  was  agreed  by  nine  judges,  that  in  all  cafes  within  the 
muiai&urJer.     'd(~^  ^  judgment  for  diffecting  and  anatomizing  only  (hould 
t    be  part  of  the  judgment  pronounced  j  and  if  it  were  thought 
advifeable,  the  judge  might  afterwards  direct  the  hanging  in 
chains  by  fpecial  order  to  the  (he riff,  purfuant  to  the  provifo 
for  that  purpofe  in  the  ftatute :  and  fo  is  the  practice. 
U.Ferrers' cafe,       This  ftatute  extends  to  peers  convicted  in  parliament. 

T)o/n.  Proc. 

i;6o.  Foit.  138.  Should  the  day  appointed  by  the  judgment  for  the  exe- 
cution lapfe  before  fuch  execution  done,  a  new  time  may 
be  appointed  (in  the  cafe  of  a  peer)  either  by  the  high  court 
of  parliament,  before  which  fuch  peer  (hall  have  been 
attainted  ;  or  by  B.  R.,  the  parliament  not  then  fitting-,  the 
record  of  attainder  being  properly  removed  into  B.  R. 

Reflations  for  By  f.  6.  of  the  abovemcntioned  ftatute,  a  murderer  after 
.-raiment  rf  mw  convictio;i  is  directed  to  be  confined  in  a  feparate  cell,  and 
that  no  perfon  but  the  gaoler  or  his  fervants  (hall  have 
accefs  to  him,  without  licence  under  the  hand  of  the  judge 
or  fheriff.  But  in  cafe  the  judge  (hall  fhy  execution  he 
may  relax  thefe  reftraints  by  licence  in  writing  figned  by 
him.  By  f.  8.  the  convict  (hall  between  fentence  and  exe- 
cution be  fed  with  bread  and  water  only  (except  on  receiving 
the  facrameni,  or  neceflaries  adminiftered  medicinally  by  a 
profeffional  man)  under  a  penalty  upon  the  gaoler  of  20 1. 
and  imprifonment  till  it  be  paid,  and  forfeiture  of  his  of- 
<  lefsre  fice.  By  f.  9.  «  if  any  perfon  (hall  refcue  or  attempt  to 
"  refcue  any  perfon  out  of  prifon,  committed  for  or  found 
"  guilty  of  murder;  or  refcue  or  attempt  to  rtfcue  any 
*'  perfon  convicted  of  murder  going  to  execution,  or  during 
"  execution,  every  fuch  offender  (hall  be  deemed  guilty 
?'  of  felony,  and  fuffer  death  without  benefit  of  clergy." 
.  And  by  f.  10.  "  If  any  perfon  (hall  after  fuch  execution 
te  refcue  or  attempt  to  refcue  the  body  of  fuch  offender  out 
"  of  the  cuflody  of  the  fheriff  or  his  officers,  during  the 
"  conveyance  of  fuch  body  to  any  of  the  places  directed  by 
f1  this  act,  or  from  the  Company  of  Surgeons,  &c.  or  from 
"  the  houfe  of  any  furgeon  where  the  fame  (hall  have  been 
f<  dcpofited  in  purfuance  of  this  act,  he  (hall  be  deemed 
f  kiiilty  of  felony,  and  be  liable  to  be  traufportcd  for  feyen 

f  years 
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'«  years,  &c.  and  be  fubjeft  to  the  like  punifhment  and    ch.  v.  §135. 
(t  methods  of  convi&ion  in  cafe  of  returning  into  or  being  f^cue^c''u 
"  found  at  large  within  Great  Britain  within  the  faid  term  ^ 

"  of  feven  years,  in  all  rsfpetts  as  by  law  other  felons  are 
*'  fubje&  to  in  cafe  of  unlawfully  returning  from  tranfport- 
«  ation." 

The  judgment  in  cafes  of  manflaughter  and  other  lefs  It  manf^ugkar. 
degrees  of  homicide  have  been  before  mentioned.  &J!'6' f'  ** 5> 
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CHAP.    VI. 

Of  the  refpeftive  Duties  of  the  Viil,  the  Coroner, 
and  others,  upon  a  Homicide  committed. 


X.  As  to  the  Duty  of  the  Viil,  Hundred,  Conjlable,  feV. 
Perfons,  prefent  at  the  Fa&  omitting  to  arreft  Offender, 
or  give  Notice,  or  raifeHue  and  Cry,  indi£table.  §  i. 
Conftable,    Viil,    Hundred,    &c.    anfwerable    for   like 

Omifllon,  or  Efcape  of  Offender,    ib. 
Or  for  not  giving  due  Notice  to  Coroner  before  the 
Body  be  buried.  -  -  _  §  3. 

Who  liable  for  negligent  Efcape,  after  Caption.       §3. 
2.  As  to  the  Duty -of  the  Coroner,  -  -  fi  4, 

How  punifhable  for  Negledl.    ib. 
Inquifition  to  be  fuper  vifutn  Corporis.    ib. 
Where  the  Body  cannot  be  found,  Inquifition  to  be  by 
Juftices,  &c.  -  "-  -  §^. 

Of  what  and  how  the  Coroner  is  to  inquire  by  flat. 
4  Ed.  i.  ft.  2.  -  -  -  §6. 

Not  of  AccefTaries  after,    ib. 

Upon  whom   and  on  what  Occafions  the  Inquifition 

ought  to  be  taken  :  Not  vexatioufly,  or  unneceflarily, 

or  by  way  of  Extortion.  -  §7. 

Punishment  of  Coroner  extorting  Money  to  omit  taking 

Inquifition.    ib. 

Manner  and  Form  of  the  Inmiijilion.  -  §  8. 

.Inquifition  by  one  of  fcvcral  Coroners  good;  but  not 

by  Deputy,    ib. 

Evidence  to  be  heard  for  the  Party  accufed  as  well  as 

for  the  Crown.  -  -  -  §  y. 

By  fhr.  i  &  2  Ph.  &  M.  c.  13.  Efleft  of  Evidence  to  be 

put  in  Writing,  and  certified   to  the  next  Affizes> 

and  Witueffes  bound  over.    ib. 

Punijhment  of  Coroner  for  Mifbehaviour.  §  10. 

The 
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¥he  feveral  Sorts  cf  Inqu'ifttion.                      -  §  1 1. 

1.  Fin-ling  the  Death  by  the  Vifitation  of  God.  -         ib. 

2.  By  an  inanimate  or  irrational  Thing.              -  §12. 
Dtodands.     What   are    fuch.                         -  §  13. 
How  the  Value  to  be   aiTefled.      Relation  of  Forfei- 
ture,   ib. 

3.  By  the  Acl  of  the  Dsceafed.              -               -  .§  14. 
Relation  of  For  ft  kure  of  Fclo  de  fe.    ib. 

Form  of  fuch  Inquifition.                             -  §  15. 

How  far  traverfible.                        -              -  §  \6. 

Evidence  of  Infantry.                    -            -  §!7- 

4.  By  the  Aft  of  another.                      -               -  §  1 8. 
Who  to  be  bound  over.    ib. 

Jury  may  find  the  Fact  done  by  one  not  charged,  ib. 

Prefentment  of  Flight,  how  far  traverfable.  §  19. 

Fees  of  Coroner.                  -            -            -  §  20. 


Touching  the  Arreft    of  Offenders  on  Homicide 
committed. 

TT  may  not  be  deemed  unneceffary,  in  addition  to  what          * 

has   been  already  faid  upon  the  fubjecl  of  Homicide,  to  Amft  o 

take  a  (hort  review  of  thofe  provifions  which   the  Jaw  has    *" 


made:  for  the  furtherance  of  juftice  in  this  rd"p-£t.  In  no 
inftance  has  greater  care  been  taken  for  the  fpeedy  detection 
and  punifhment  of  the  guilty. 

And  firft  concerning  the  fteps  necefiary  to  be  taken  upon 
the  fac~l  of  an  homicide  committed. 

If  any  private  perfon  of  full  age  be  prefcnt  when  a  mur-   ,  Hale,  448. 
der  or  manslaughter  is   committed,  or   dangerous   wound  *  Ha;«»  75>  6- 

2  Hawk.  ch.  12. 

given,  and  do  not  his  bell  endeavour  to  apprehend  the  male-  f.  ,  4. 
faaor,  and  raife  the  hue  and  cry,  he  (hall  be  fined  and  im-  wil  bum's  cafe, 

;>  Nov.  50 

prifoued.     The  conftable  or  other  head  officer  of  the  town  4  Ed.  '».  ft.  a. 
or  vill  ought  alfo  to  be  made  acquainted  with  the  fame"  by  J^/^ 
thofe  to  whom  knowledge  of  the  facl:  firft  comes,  that  he  may 
ufe  all  due  diligence  for  the  apprehenfion  of  the  offender, 
and  raife  hue  and  cry  :  for  the  neglect  of  which  he  is  in  like 
manner  pun.fhable  :  and  particularly  in  default  of  raifing  the 

hue 
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ch.  vr.  §  i.  hue  and  cry  he  (hall  forfeit  5!.  by  ft.  8  Geo.  2.  c.  16.  f.  n, 
"frlfttf  M  to  ke  ^covered  by  fuit  or  information  within  fix  months 
.  _  _  after. 


Dutyofvilit&c.       Again,  if  any  fuch  offence  be  committed  in  an  inclofed 

1  Ha!e,448.6c4.  town,  either  by  day  or  night,  or  within  the  precincts  of  any 
•  HawkJeh.  iz.  otner  town  or  vill  in  the  day  time  while  day  light  lafts,  and 
*•  2'  3-  the  offender  be  not  taken,  the  town  or  vill  may  be  amerced 
Kei.  5!  °            upon  a  prefentment  thereof  either  by  the  coroner  or  grand 

inqueft  before  the  jufticesof  gaol  delivery,  or  by  the  juflices 
Cf  'burred  ar.d    of  the  peace.     And  if  the  vill  be  not  fufficient  to  anfwer  the 
amerciament,  the  hundred  (hall  be  charged  therewith,  and, 
in  default  of  that,  the  county. 

K  2.  In  the  next  place,  in  all  cafes.  of  notice  or  reafonable  fufpU 

Kcti-etobegiven  cion  that  a  party  has  come  to  a  violent  or  unnatural  death, 

i°  Ha™,  424..  tne  viH»  or  hundred,  or  (even  in  the  cafe  of  the  natural  death 

2  Hale,  57,  8.  of  a  prifOner)  the  gaoler,  ought  to  fend  for  the  coroner  before 
i  Bac.  Ab'r.  tit.  the  body  is  buried  j  otherwife  they  {hall  be  amerced,  on  pre-» 
Coroner.  fentment  either  by  the  grand  inqueft,  or  by  the  coroner.     In 

-z  Hawk.  eh.  9.  . 

f.  z3.  R.  v.  like  manner  any  individual  is  indictable  for  preventing  or 
^Mod^i'o.'377  withholding  the  coroner  from  doing  his  duty  by  viewing  the 
R.  v.  soigard.  body.  But  if  the  death,  however  fudden,  were  from  fever 
^yide  $£&?('.  7.  or  otner  apparent  vifitation  of  God,  there  is  no  occafioa 

(with  the  exception   above-mentioned)    to    fend  for  the 

coroner. 

a  Hale,  57,  3.  The  vill,  &c.  is  alfo  liable  to  be  amerced  in  the  fame 
alSaVk^'h  niannei  if  it  fuffer  a  body  that  died  an  unnatural  death  toi 
fc  23.  remain  unburied  for  an  unreafonable  time  till  it  putrify,  be- 

fore they  fend  for  the  coroner. 

^  ~  If  the  offender  were  taken  by  the  townfhip,  and  delivered 

Liability  for        to  the  (heriff  or  his  bailiff,  or  to  the  gaoler  of  the  county, 

iHa"^  89,49=.  and  t^ien  an  efcaPe  naPpen,  the  townfhip  or  vill  is  not 

a  Hale,  73,4.     chargeable,  but  the  {heriff  or  bailiff.     But  if  he  be  in  the 

guard  of  the  conflable  carrying  him  to  gaol,  even  though 

the  gaoler  refufed  to  take  him,  and  he  efcaped,  it  is  a  charge 

on  the  vill.     Nay,  though  in  the  flight  he  be  flain  for  necef- 

fity  of  retaking  him,  becaufe  he  refifted.     And  if  the  killing 

be  out  of  any  vill,  the  hundred  is  anfwerablc  for  the  efcapa 

in  the  like  manner 
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Thus  much  of  negligent  efcapes ;  fuch  as  are  voluntary  __ 

will  fall  under  a  different  confideration  in  another  place.         yidt  <  ffcnces 

ag  inft  lawful 

If  the  coroner  neglect  to  come  in  convenient  time  after          ^ 
notice,  he  ihall  be  fined  and  imprifoned :  to  enforce  which  Duty  if  coroner. 
the  ftat.  i  H.  8.  c.  7.  directs  that  he  {hall  forfeit  405.  for  \  Ha»'kSch 
every  fuch  default;  concerning  which  the  juftices  of  peace  f.  ay.  iH. 8.0.7. 
and  of  affize  h.ive  power  to  inquire.     And  if  he  make  no 
inquifition  at  all  upon  a  perfon  flain,  or  do  not  return  the 
fame  to  the  next  gaol  delivery,  he  {hall  forfeit  5  1.  for  every 
default,  by  the  ftat.  3  H.  7.  c.  i.     And  if  upon  a  prefent-  3"',7<c;f> 
ment  by  the  grand  inqueft  of  a  death  of  which  the  coroner 
ought  to  have  taken  cognizance,   no  fuch  prefentment  be 
found  in  the  coroner's  roll,  he  is  puniihable  even  at  common 
law  by  fine  and  imprifonment, 

If  the  body  be  buried  before  the  coroner  come,  though  he  Irqvfi'mn  tole 
ought  to  record  it,  that  it  may  be  inquired  by  whofe  default  ^^.^    ^** 
it  fo  happened,  yet  he  mould  direct  it  to  be  taken  up,  if  it  i  Hale,  58,9. 
may  poflibly  be  done  without  danger  of  infection,  in  order  ts,  3*. 
that  the  inquifition  may  be  taken  fuper  vifum  corporis,  with-  1  ?ac- Abr-  753- 
out  which  it  is  void  ;  and  he  would  be  obliged  to  make  a  new  533.  a  Lev.J4O« 
one  upon  fuch  view.     However,  where  a  body  has  been  fo 
long  buried  that  it  may  reafonably  be  prefumed  that  the  view 
of  it  could  be  of  no  manner  of  ufe  for  the  information  of  the 
jurors,  the  court  into  which  the  coroner's  inquifition  is  re- 
turned will,  upon  affidavit  of  the  circumftances,  in  difcretion 
refufe  to  receive  or  file  it.     And  in  fuch  cafes,  or  where  the 
inquifition  has  been  quaflied  in  B.  R.,  the  coroner  ought 
not  to  dig  up  the  body,  unlefs  he  have  a  fpecial  writer  order 
from  the  court  for  that  purpofe. 

Where  the  body  cannot  be  found,  fo  that  the  coroner,          «  rf 
who  has  authority  only  fuper  vifum  corporis,  cannot  pro-  WTitre  <ht  body 
ceed  ;  or  where  it  would  be  dangerous  or  unneceflary  to  du  ;h.»7. 

it  up  j  or  as  it  feems  where  the  coroner  neglects  to  take  any  ft  12-23- 
inquifition,  the  inquiry  may  be  by  juftices  of  peace,  who  by  3MS.Sum.jia. 
their  commidion  have  a  general  power  to   inquire  of  all  3  *nft'  55- 
felonies  ;   or  it  may  be  in  the  King's  Bench,   if  the  felony 
were  committed  in  the  county  where  that  court  fits  j  or  by 
the  juftices  of  over  and  terminer. 
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Ch.  vi.  §  6.        "What  the  general  authority  of  the  coroner  Is,  and  in 

-  "•  what  manner  it  mould  be  exercifed,  may   be  feen  in  the 

§  "'         .flat.  4  Ed.  i.    de   officio  coronatoris,  which  enafts  "  that 

Of  what  ana  bma 

the  coroner  is  to  '  the  coroner,  when  commanded  by  the  king's  bailiffs  or  by 
4?r*i.ft.a.  "  hone  ft  men  of  the  country,  mall  go  to  the  places  where 
"  any  be  fhin  or  fuddenly  dead  or  wounded,  and  (hall 
"  forthwith  command  four  of  the  next  towns  (a)  or  five  or 
"  fix  to  appear  before  him,  in  fuch  a  place  ;  and  when  they 
"  are  come  thither,  the  coroner,  upon  the  oath  of  them* 
"  ihall  inquire  (b]  if  they  know  where  the  perfon  was  flain, 
"  whether  it  were  in  any  houfe,  field,  bed,  town,  tavern, 
"  or  company,  and  who  were  there."  "  Lite  wife  it  is  to 
"  be  inquired  who  were  culpable  either  of  the  a£t  or  of 
f  the  force  ;  and  who  were  prefent,  either  men  or  WOITIM, 
"  of  what  age,  if  they  can  fpeak,  or  have  any  difcretion. 
"  And  fuch  as  are  found  culpable  by  inquifition  (hall  be 
"  taken  and  delivered  to  the  meriff,  and  committed  to 
"  gaol ;  and  fuch  as  be  found,  and  be  not  culpable,  (i.  e.  the 
"  witnelles,  and  thefe  the  coroner  (hall  bind  over  by  recog- 
"  nizance  to  the  next  aflizcs,)  (hall  be  attached  until  the 
"  coming  of  the  juftices,  and  their  names  written  in  the 
"  coroner's  roll.  If  any  be  (lain  and  the  body  found  in 
"  the  fields  or  woods  ;  firft,  it  is  to  be  inquired  whether 
"  he  were  flain  in  the  fame  place  or  not  ;  and  if  it  were 
"  brought  and  laid  there,  endeavour  (hall  be  made  to  follow 
"  their  fteps  who  brought  the  body  thither ;  whither  brought 
*.'  upon  a  horfe  or  in  a  cart,  Alfo  it  (hall  be  inquired  whe- 
"  ther  the  dead  perfon  were  known  or  a  ftranger,  and 
"  where  he  lay  the  night  before.  And  if  any  be  found 
i(  culpable  of  the  murder,  the  coroner  fhall  immediately 
"  go  into  his  houfe,  and  inquire  what  goods  he  has,  &c. 
"  how  much  land  and  the  yearly  value,  and  what  corn  on 
"  the  ground,  which  fhall  be  valued  and  delivered  to  the 
<c  townfhip,  which  (hall  be  anfwerable  before  the  juftices 

(a")  For  this  purpofe  the  coroner  i  flues  a  precept  to  the  conftables  of  fuch  town- 
Clips  to  return  a  competent  number  or"  jurors,  viz.  not  lefs  than  12.  2.  Hale,  59. 
Or  he  may  fend  his  precept  to  the  conllable  of  the  hundred.  3  MS.  Sum.  317. 
If  the  conftable  make  no  return,  or  the  jurors  do  not  appear,  their  defaults  are 
be  returned,  and  they  fliall  be  amerced  before  the  judges  of  gtol  delivery.  Ib.  and 
2  Hale,  62. 

(i)  The  jury  are  fworn  and  charged  by  the  coroner  to  inquire  upon  view  of  tl 
bcdy,  how  the  party  came  by  his  death,     z  H  ale,  60. 

«  for 
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«  for  all ;  and  the  land  (hall  remain  in  the  king's  hands    cb.  VI.  §  6. 
«'  until  the  lords  of  the  fee  have  made  fine  for  It,  Sec."  !Kj,.    *** 

"  Alfo  it  is  to  be  enquired  of  thofe  who  are  drowned  or  t 

"  fuddenly  dead  ;  and  after  it  is  to  be  feen  of  fuch  bodies 
"  whether  they  were  fo  drowned  or  flain,  or  fV.angled  by 
"  the  fign  of  a  cord  tied  ftraight  about  their  necks,  or  about 
"  any  of  their  members,  or  upon  any  other  hurt  found  upon 
"  their  bodies :  whereupon  they  (hall  proceed  in  the  form 
"  above  faid.  And  if  they  were  not  flain,  then  ought  the 
"  coroners  to  attach  the  finders,  and  all  others  in  company. 

"  Upon  appeal  of  wounds  and  fuch  like,  efpecially  if  the 
«'  wounds  be  mortal,  the  parties  appealed  (hall  be  taken 
il  immediately,  and  kept  until  it  be  known  perfectly  whe- 
"  ther  he  that  is  hurt  {hall  recover  or  not ;  and  if  he  die, 
"  the  offenders  (hall  be  kept :  and  if  the  party  recover,  the 
tf  offenders  (hall  be  attached  by  four  or  fix  pledges  after, 
"  as  the  wound  is  great  or  frnall :  if  it  be  for  a  maim,  he 
"  (hall  find  more  than  four  pledges  :  and  two  pledges  if  it 
"  be  for  a  fmall  wound  without  mayhem.  Alfo  all  wounds 
*'  ought  to  be  viewed  j  the  length^  breadth,  and  depth,  and 
"  with  'what  weapons,  and  in  what  part  of  the  body  the 
"  wound  or  hurt  is,  and  how  many  wounds  there  be,  and 
"  who  gave  them  :  all  which  muft  be  ir.rolled  by  the  coroner. 

"  Moreover  if  any  be  appealed,  the  party  appealing  of  the 
**  faft  (hall  be  taken,  and  the  party  appealed  of  the  force 
'*  fhallbe  attached  alfo,  and  kept  in  ward  until  the  parties 
"  appealed  of  the  fa£l  be  attainted  or  delivered. 

"  Alfo  horfes,  boats,  carts,  &c.  whereby  any  are  flain, 
**  that  properly  are  called  deodands,  (hall  be  valued,  and 
<f  delivered  unto  the  towns  as  beforefald." 

"  If  any  be  fufpec"ted  of  the  death  of  any  man,  being  in 
<e  danger  of  life,  he  (hall  be  taken  and  imprifoned  as  before 
"  is  faid." 

It  is  obfervable  that  this  ftatute  being  wholly-directory  ^  Hawk.  ch.  9. 
and  in  affirmation  of  the  common  law  neither  reftrains  the        **• 
power  of  the  coroner,  nor  excufes  him  from  any  part  of  his 
duty   not   mentioned  therein,    which  was  incident  to  his 
office  before. 

The  coroner  has  no  authority  to  inquire"of  accefTaries  i  Halt,  4.16. 
after  the  fudl,  as  he  has  of  accefPuies  before.  *  Hawk.  ch.  9. 

f.  _6.  MI.O-,  21. 

9  With 
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ch.  VJ.  §  6.  With  refpect   to  the  line  of  demarcation  between  the 

ia»toi*yart.  jurifr»'£ion  of  the  county  coroner,  and  that  of  the  coroner 

.  of  the  admiralty  it  has  been  confidercd  in  the  laft  chap- 

Ch.  5.  f.  132.  ter. 

$  7.  Firft  the  inquiry  is  to  be  made  "  when  commanded  by 

Upon  whom  tie    the  king's  bailiffs  or  by  honeft  men  of  the  country"  upon 

irtaujttion  to  be        f  .  ' 

taken  luch  as  "  be  flam,  or  fuddenly  dead  or  wounded."     This 

a  Hat6'4*4  8     Power  IS  however  to  be  exercifed  within  the  limits  of  a 
v\de  i  Bac!  Abr.  found  discretion.   There  ought  at  leaft  to  be  a  reafonable  fuf- 
ut.  Coroner.       pic;on  that  the  party  came  to  his  death  by  violent  or  unna- 
tural means  :  for  if  the  death,  however  fudden,  were  from 
fever,  or  other  apparent  vifitation  of  God,  there  is  no  occa* 
fion  (with  the  exception  before  mentioned  in  cafe  of  pri- 

(«)  This  was  v 

upon  anappiica-  loners)  for  the  coroners  interference.  And  the  court  of 
tionroraman-  j^  -r^  Qn  two  fevera}  oecafions  within  my  own  memory 

damus  to  the  i  1 

juftices  of  Nor-  blamed  the  coroners  of  Norfolk  (a)  and  Anglefea  (b)  for 
coroner  "certain16  no^ing  repeated  and  unneceffary  inquefts,  for  the  fake  of 
items  in  his  ac-  enhancing  their  fees,  on  bodies  and  parts  of  bodies  of  per- 
Geo'i  MS/"  ^ons  unknown,  which  were  caft  up  by  the  fea  fhore,  with- 
(b}  The  coroner  out  the  fmalleft  probability  or  fufpicion  of  the  deaths  having 
cife.1. 406.3.  happened  in  any  other  manner  than  by  the  unfortunate  perils 

of  the  fea. 
Rex  v.  Harrifon.       One  Harrifon  coroner  of  the  county  of  Cumberland  was 

M.  400.3.  convicted  for  extortion  in  his  office,  in  taking  a  fum  of 
B.R.MS.  r  u  u«  e 

money  for  not  holding  an  inqueft  on  the  body  of  a  young 

woman,  which  he  had  no  authority  for  doing.  On  the  de- 
fendant's being  brought  up  for  judgment  the  circumftances 
of  the  cafe  appeared  to  be  that  the  party  had  by  accident 
broken  her  leg,  which  was  afterwards  amputated,  and  after 
jfome  weeks  (lie  died  in  confequence  of  the  fever  attending 
it,  and  was  buried.  Some  days  after  the  coroner  threatened 
to  have  the  body  taken  up  and  an  inquifition  taken  on  it, 
unlefs  a  certain  fum  were  paid.  For  which  offence  the 
court  fentenced  him  to  pay  a  fine  of  100  I.,  to  be  imprifoned 
for  fix  months,  and  to  be  amoved  from  his  office.  And 
Mr.  Juftice  Grofe  in  paffing  fentence  faid,  that  the  coroner 
under  thefe  circumftances  had  no  pretence  or  authority  fof 
taking  any  inquifition  at  all ;  but  if  the  cafe  had  warranted 
his  fo  doing,  he  was  equally  criminal  in  having  extorted! 
money  to  refrain  from  doing  his  office. 

Next, 
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Next,  as  to  the  manner  of  taking  the  inquifition  ;  the  ch-  vl-  §  S- 
jurors  muft  be  at  lead  twelve  in  number,  half  of  whc 

the  cafe  of  a  prisoner's  dying  in  gaol  ought  to  be  prifoners  ^^  ^'.... 

if  there  were  fo  many,  and  it  ought  to  appear  in  every  in-  «/ 

quifition  at   what   place  or  places,  and  by  what  jurors  by  \  Jj*^  I4S* 

came,  it  was  taken,  and  that  they  were  fworn.     But  it  is  a  Hawk,  ch  5. 

fufficient  to  fay  that  it  was  taken  by  the  oaths  of  lawful  men  ?;„„„'$  cafe 

of  the  country,  without  ftating  that  they  were  of  the  next  Cro  •£«'*•  3l« 
adjacent  towns. 

Though  the  inquifition  muft  be  taken  on  the  view  of  the  2  Hawk.  ch.  9. 

body,  yet  it  is  not  neceflarv  that  it  mould  be  taken  in  the1  '"  ->•  $  Bulrtr» 

7'J  .      ,     '          ,  ,.  173-  lEac.AbS. 

rery  fame  place  ;  bat  it  leems  that  the  coroner  may  adjourn*  753. 
the  jury  from  time  to  time,  and  from  one  place  to  another  ; 
but  the  real  place  mould  be  ftated  in  the  inquifition. 

The  inquifition  muft  be  on  parchment  ;  and  fome  have  3  In  £.71. 

btiundf.  si,  b. 

been  quafked  for  being  on  paper  («}.     It  muft  be  figned  by  (a)  R«  v.  Bra- 
zil the  jury  (b)  as  well  as  the  coroner;  otherwife   it  is  void.  ~c"and  °'her?9J 

*      i     t_  I.          •     r         i  i     L      •  .        .     .      B.  R.  temp.  LA. 

And  the  cuitom  is  for  the  coroner  and  the  jury  to  let  their  MaMfeu/liS. 
feals  thereto  ;  but  I  find  no  exprefs  authority  fox  this.  (9  ,R-  v-  Js-  ^ 

;  Norfolk,  M.  3; 

In  all  refpecis   it  feems  that  an  inquifition  before  the  G.  3.  MS.  («) 
coroner  for  the  death  of  another  ought  to  be  as  formal  and    Cro-  J«  6:5. 
certain  as  any  other  indiclment. 

An    inquifition  taken    before    one    of    fcveral  coroners  iHa'e,  ii-. 
fuper  vifum  corporis  is  fufficient,  though  all  muft  join  in  an  * 
outlawry  :  but  it  cannot  be  done  by  deputy.     But  in  the 
cafe  of  the  non-appearance  of  juries,  conitables,  &c.  he 
cannot  fine  or  amerce  ;  but  muft  prefent  the  matter  to  the  2  Ha 
next  juftices  of  gaol  delivery,  who  have  power  to  fine. 

The  coroaer's  inqueft  muft  hear   evidence  on  oath  ss          §  9. 
well  for  the  party  accufed  as  for,:he  king,  if  it  be  offered  to 

,  r      /  ,.  ,  r     .          2  Hale,  62,  r,2. 

them;  becaule  the  proceeding  is  not  to  much  an  accutauon 
on  an  indictment,  as  an  inquifition  St  office  to  inquire  truly  ^orey'*  c 
how  the  party  came  to  his  death  :  and  for  an  omidion  in   i  Leach.  50. 
this  refpeft  an  inquifition  of  felo  de  fe  was  quafhed  by  B.  R.  '='• 

The  ft.  i  &  2  Ph.  &  M.  c.  13.  enacts  "  that  every  coroner 


**  upon   any   inquifition    before  him  found,  whereby  any   I&*W« 

"  5* 

aea*»ftl: 

"  pcrfon 
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Ch.vi.  §o«    "  pe^fon  or  perfons  fhall  be  inclined  for  murder  or  man* 
Evidence  en  In.    «  flaUghter,  or  as  accefiary  or  acceflaries  to  the  fame  before 
'  "  the  murder,  &c.  (hall   put  in  writing   the  efted  of  the 

"  eviuerce  given  to  the  jury  before  him,  being  material* 
Witne/ei  to  be  "  And  as  well  the  jultices  of  the  peace  (two,  one 
?  "  being  of  the  quorum)  as  the  faid  coroner  (h  .11  bind 
"  all  fuch  by  recognizance  or  obligation  as  do  declare 
"  any  thing,  material  to  prove  the  faid  murder,  &c. 
"  to  appear  at  the  next  general  gaol  delivery  to  be 
"holden  within  the  county,  city,  or  town  corporate 
"  where  the  trial  thereof  mall  be  ;  then  and  there  to 
(l  give  evidence  again  ft  the  party  fo  indic~led  at  the  time 
"  of  the  trial;  and  fhall  certify  as  well  the  fame  evidence 
"  as  fuch  bond  or  bonds  in  writing  as  he  fhall  take,  toge- 
"  ther  with  the  inquifition  or  indictment  before  him  taken 
'*  or  found  at  or  before  the  time  of  the  trial  thereof  to 
"  be  had." 

•  It  is  true  that  the  flatute-  does  in  terms  only  require  the 
coroner  to  put  in  writing  the  efft-ft  of  the  evidence.  But 
this  muft  not  be  taken  to  give  him  a  latitude,  fuch  as  hath 
been  but  too  often  taken  by  perfons  of  this  defcription  to 
the  great  perverfion  of  truth  and  juftice,  of  putting  down 
not  the  words  of  the  witnefles  but  his  own  conception  of 
their  tendency.  It  is  doubtlefs  the  meaning  of  the  aft  that  . 
the  examination  of  the  witnefles  fhould  be  taken  down  with 
the  greateft  poflible  accuracy  as  to  all  material  points  of  the 
inquiry  :  otherwife  one  great  benefit  of  the  a£l  which  is  to 
enable  the  court  to  compare  the  examination  with  the  evi- 
dence then  given  muft  be  defeated,  lie  cffeEt  mentioned 
therein  means  the  true  and  genuine  fenfe  of  the  evidence 
as  delivered  in  detail,  not  indeed  in  letters,  fyllables,  or 
even  words  ;  though  thefe  mould  not  needlefsly  be  departed 
from  ;  but  the  fair  a*hd  obvious  meaning  of  the  words 
fpoken,  and  not  the  final  refult  of  the  evidence.  Com- 
plaints have  in  my  own  memory  been  made  by  judges  on 
the  circuits  of  the  culpable  negle£l  of  coroners  in  this 
refpec"t,  and  threats  of  exemplary  punifhment  holden  out  to 
them  to  prevent  a  repetition  of  the  fame  abufe  in  future. 

I  have 
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I  have  before  noticed  the  preferments  of  the  coroner  for   Cb.  vi  §  10. 
breaches  of  duty  in  others  towards  him,  and  by  whom  the    - 
punimment  (hall  be  awarded.     In  like  manner  he  himfelf  _     $  Io*  ,  , 

Puri;i.aient  cj  toe 

is  punifhable  for  neglect  or  mifbehaviour  in  his  office  in  the  awtr* 
inftances   before  alluded  to.     But  further  the  ft.  3  Ed.  i.  An-e,f  1^4-8. 
c.  9.  directs  that  if  any  coroner  &c.  for  reward,  prayer, 
fear,  or  affinity,  conceal  &c.    the  felonies  done  in  his  liber- 
ties, cr  will  not  arreft  the  felons  there,  or  will  not  do  his 
office  for  favour  to  fuch  mifdoers,  and  be  attainted  thereof, 
he  (hall  be  imprifoned  one  year,  and  pay  a  grievous  fine,  or 
if  he  have  not  wherewith  to  pay  (hall  be  imprifoned  three 
years. 

In  Lord  Buckhurft's  cafe  a  coroner  not  returning  his  in-  i  Keb.  aSo. 
quifition  of  murder  to   the  next  gaol    delivery,  but  fup- 
prefling  it,  was  difcharged  from  his  office,  and  fined  lool. 

Alfo  the  (tat.  i  &  2  Ph.  &  M.  c.  13.  enacts  that  "  if  any  i  &*Ph.  &M. 
c<  coroner  or  juftice  of  the  peace  (hall  offend  in  any  thine;  "V1.3'/-'5" 

J  *-*ArivCjliQ« 

"  contrary  to  the  true  intent  and  meaning  of  the  faid  act, 
*'  the  juftices  of  gaol  delivery  of  the  (hire,  &c.  where  fuch 

offence  (hall  happen  to  be  committed,  upon  due  proof 
"  thereof  by  examination  before  them,  (hall  for  every  fuch 
**  offence  fet  fuch  fine  on  every  fuch  juftice  of  peace 
"  and  coroner  as  they  fhall  think  meet,  and  eftreat  the 
«  fame,"  &c. 

And  further  by  ft.  25  Gec\  2.  c.  29.  "  If  any  coroner  who  25  G.  z.c.  29. 
"  is  not  appointed  by  virtue  of  an  annual  election  or  nomi-    '    ' 
"  nation,  or  whofe  office  of  coroner  is  not  annexed  to  any 

other  office,  fhall  be  lawfully  convicted  of  extortion,  or 
"  wilful  neglect  of  his  duty,  or  mifdemeanor  in  his  office, 
"  it  fhall  be  lawful  for  the  court  before  whom  he  fhall  be 

fo  convicted  to  adjuge  that  he  be  removed  from  his 
«  office." 

Having  faid  thus  much  of  the  authority  of  the  coroner        §n. 
in  general,  there  remains  only  to  be  coufuiered  the  feveral  tte Jrverai f«m 

f  c  •  -r   '  1-1  i  i  »         i  •  i  •          cf  ir.3xi/i:i3a. 

iorts  or  mquuitions  wnich  may  be  taken  by  bun  touching 
the  death  of  a  perfon.  And  thefs  are  either  where  the 
death  is  found  to  be 

1.  By  the  vi/itation  of  God. 

2.  By  means  offgme  inanimate  or  Irrational  thing. 

C  c  3.  By 


Ch.VJ.  §  ,,. 

fte  fc-veral  ferts 
of  mquifition. 

Ey  •vijl'.at'wn  of 
God. 

Ante,  f.  7. 
i  Hdie,  4.18. 
5  Hale,  62. 


§  T2. 

J?y  an  inanimate 
tr  irtjtional 
thing. 

1  Hale.  418. 
4Hak,6i. 


Hawk.  ch.  9. 


•j  Hale,  61. 


. 


--.65. 


' 


Rep.  23. 

,  421. 


<y  Homicide 

(Duty  of  Coroner). 

3.  2?y  tlf  party's  oivn  aft. 

4.  J9y  ^  fl^?  of  another. 

I.  The  coroner  has  no  power  to  take  inquifitions  except 
where  the  death  is  fudden  or  otherwife  unnatural  ;  and 
if  the  inqueft  find  that  the  party  died  by  the  vifitation 
of  God,  there  is  no  more  to  be  done  ;  only  the  inquifition 
together  with  the  examinations  are  by  the  ft.  3  H-.  7.  c.  i.  to 
be  returned  to  the  next  gaol  delivery,  or  into  B.  R, 

2.  If  the  death  be  four.d  by  mifadventure,  as  by  a  fal! 
from  a  cart  of  the  like,  the  coroner  is  to  take  the  examina- 
tion, and  return  the  fame  with  the  inquifition  to  the  next 
gaol  delivery  •,  and  further  to  inquire  of  the  deodand,  the 

,  value  thereof,  and  in  whofe  hands  it  is  ;  and  to  feize  and 
deliver  the  fame  to  the  townfhip  to  be  anfwerable  for  it  to 
the  king,  by  (tat.  4  Ed.  i.  ft.  2. 

But  ir  the  deceafcd  were  killed  by  a  fall  from  a  bridge,. 

'  by  reafon  of  its  being  out  of  repair,  or  were  drowned  in  a 
pit,  the  townfhip  who  neglected  to  repair  the  one  or  (top 
up  the  other,  if  they  were  bound  fo  to  do,  (hall,,  on  inqui- 
fition by  the  coroner  finding  fuch  fadl,  be  amerced  by  the 
juftices  of  gaol  delivery. 

Deodands,  fo  called  from  the  former  application  of  tLcm 
to  pious  ufes,  though  now  part  of  the  revenues  of  the  crown 
unlcfs  granted  out,-  are  thofe  forfeited  things  which  moved 
to  or  occafioned  the  death  of  a  perfon.  They  are  of  two 
forts;  i.  Such  things  as  moved  to  the  death;  2.  Such  as, 
though  at  reft,  yet  were  the  immediate  occafion  of  it. 
Where  a  perfon  \i  killed  by  an  instrument  made  ufe  of  for 
that  purpofe,  fuch  instrument  is  forfeited  ;  and  that  is  the 
reafon  why  a  v.ilue  is  fet  upon  it  in  the  indictment.  If  a 
man  fall  from  his  horfe  and  be  killed,  or  in  watering  his 
horfe  be  drowned  ;  if  it  happened  in  either  cafe  from  the 
fault  of  the  animal  it  is  a  deodand  ;  otherwife  not,  as  was 
folemnly  adjudged  5  Ed.  3.  and  therefore  if  in  the  latter 
cafe  the  man  was  drowned  by  the  violence  of  the  ftream, 
the  horfe  is  no  deodand.  If  a  fhip  or  a  boat  be  in  frcfli 
xvater,  and  a  man  be  killed^by  a  fall  therefrom,  in  ftriclnefs 
the  fhip  or  boat  was  forfeited,  but  not  the  merchandize  \ 

though; 
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(Duty  of  Coroner}. 

though  this  feverity  is  never  pradKfed  at  this  day  :  but  if  the    Ch.  vr.  §  13. 

death   happened  by  any  particular   merchandize  falling  on      

him,  that  alone  was  forfeited  and  not  the  drip  ;  and  that 
rule  is  now  applied  in  the  practice  of  juries  to  the  fhip 
itfelf :  the  particular  part  of  which  immediately  conducive 
to  the  death  is  confidered  as  a  deodand.  But  the  law  of 
deodands  does  not  take  place  in  fait  water,  which  includes 
all  arms  of  the  fea,  as  far  as  it  flows  and  reflows,  though  1^16,422,3,4. 

.-        i  Hawk.  c:i.  ;o. 

within  the  body  of  a  county.     Of  things  at  reft   nothing  f.  6. 
xvhich  is  part  of  or  fixed  to  the  freehold  at  the  time  can  be  |  JJJjjJ^JJJ] 
forfeited  ;  and  the  fame  appears  to  be  now  confidered  with  f.  5. 
refpecl  to  a  bell   in  a  fteeple  or  wheel  of  a  mill.     And  R^'.^.* 
though  it  is  faid  that  a  hay  rick  from  whence  a  man  falls  6  Mod.  iJ-.^ 
and  is  killed  {hall  be  a  deodand,  yet  Lord  Hale  notes  that  it  ,  Bac.  Abr'z^. 
is  not  fo  adjudged. 

This  further  diftindYion  is  alfo  to  be  noted,  that  if  an  i  Kale^zo  4.11. 
infant  under  14  years  of  age  fall  from  any  thing  at  reft,  it 
flull  not  forfeited  ;  he  not  being  confidered  of  fufficient  dif- 
cretion  to  take  common  precaution.  But  if  the  thing  moved 
to  his  death,  as  an  animal,  a  falling  tree,  or  moving  car- 
riage, then  it  is-  a  deodand.  In  the  latter  inftance  both 
horfes  as  well  as  carriage  are  in  flriclnefs  forfeited  :  but  if 
the  deceafed  fall  from  the  wheel  when  not  in  motion,  then 
that  only  is  a  deodand. 

But  thefe   forfeitures,   being  fc-unded  on  the  fuperfUtion  AX[Tment  <f  ike 
of  an  ignorant  age,  rather  than  in  principles  of  reafon  and  Sf?*!** 
policy,  have  for  a  long  time  met  with  but  little  countenance  2  B*C.  Afar.  294. 
in  Weftminfter  Hall.     For   when  juries  have  taken  upon 
them  to  exercife  a  difcretion,    in    ftriSnefs   beyond  their 
province,  in  reducing   the  quantity  of  the  forfeiture,  as  in 
finding  the  wheel  only  of  a  moving  carriage  as  the  deodand, 
and  fetting  a  fmall  value  even  on  that  wheel,  (which  in  fa£l 
is  the  ufual  practice,)   the  court  of  K.  B.  have  refufed  to 
interfere  on  behalf  of  the  lord.     They  have  often  interpofed 
the  authority  of  the  court  as  the  fovereign  coroners  in  this 
cafe,  and  alfo  in  the  cafe  of  fuicide,  in  favour  of  the  fub- 
je&,  and  to  fave  the  forfeiture,  but  never  to  his  prejudice. 
In  the  cafe  of  the  King  v.  Rolfe,  coroner  of  Kent,  where  R.  v  Roife. 
the  inqueft  found  that  A.  B.  fitting  on  his  waggon  acci-     *  sC'a* 
dentally  fell  to  the  ground,  and  that  the  horfes  drawing  the 
Cc  2  waggon 


(Duty  of  Coroner}. 

C4i.  vi.  §  13.  waggon  forward  one  of  the  fore  wheels  crufhed  his  Iien<J> 
rj^H^ „..  °^  which  h£  inftantly  died  ;  and  then  concluded  that  the1 
wheel  only  (on  which  they  fet  a  fmall  value)  moved  to  his 
death  :  Mr.  Monpeffon  lord  of  the  franchife  moved  to  quafh 
the  inquifition,  on  affidavit  that  the  waggon  and  horfes  were 
equally  inftrumental  in  the  death  ;  which  indeed  the  finding 
df  the  jury  fufficiently  implied.  But  the  court  were  very 
clear  that  neither  they  nor  the  coroner  could  oblige  the 
jury  to  conclude  otherwife  than  they  had  done,  and  would' 

Bex  v.  Grew,,      noi  fuffer  the  affidavit  to   be  read.     A  like   determination 

u.  29  c.2.  tooj.  piace  m  the  cafe  of  the  King  v.  Grew,  in  Michaelmas 
29  Geo.  2. 

Sum.  34.  The  relation  of  the  forfeiture  is  to  the  ftroke  fo  as  to 

J?!owd:  260..  &c.  .  .      17          ;. 

avoid  all  mefne  conveyances. 

i  Hale,  419.  Regularly  .deodamjs  are  to  be  found  by  the  coroner's 

Ant-,  f.  5.          inqueft  ;  but  if  omitted  by  him  they  may  be  found  before 

et  iniia.  .  ,.y  '     .  .      ,    , 

commiffioners  of  gaol  delivery,  oyer  and  termmer,  and  of  the- 
peace. 

x  Ixjp  3.  If  die  inqueft  find  a  man  felo  de  fe,  they  ought  to  find 

f^ui/itutt  of  Fch  t}ie  fpecial  matter,  and  alfo  what  goods  and  chattels  he  had, 
^V/aie,  62.  and  oF  what  value  v  and  feize  and  deliver  the  fame  to  the 
i  Hawk.  ch.  27.  towiifliip  to  be  amefnable  to  the  king  or  the  lord  of  the 
i  Hale,  4u.  franchife.  And  without  either  fuch  an  inquifition  by  the 
i  Saund.  ^f>^.  coroner  where  the  body  can  be  found,  or  by  the  jullices- 

n.  by  Serjr.  Wil  -  .  ,  ... 

}i..ms.  Foft.  266.  in  the  cafes  before  mentioned,  there  can  be  no  title  to  the 

forfeiture. 

riow^'ili'  ^^e  forfeiture  in  this  cafe  is  of  goods  and  chattels  only,,. 

3lnft.  55.  and  not  of  lands. 

7  B*c.  Abr.  748.  •"•«.«      ,     r      r   • 

/V' crimes  Fe-  With  refpeft  to  the  time  to  which  fuch  forfeiture  relates^ 
ion>,  Forfeiture,  there  is  a  difference  of  opinion.  If  one  might  reafon  from- 
analogy  a  priori  on  fuch  A  fubj.e£l,  it  mould  feem  that  the 
forfeiture  ought  to  relate  to  the  inquifition  or  prefentment, 
7«  which  in  this  cafe  fupplies  the  place  of  a  conviction ;  but 
i.  10.  Sum.  29.  the  current  of  authorities  refers  it  to  the  ftroke,  though 
tu,wd.  oT/L0  Lord  Hale  combats  this  opinion  in  his  principal  work,  and 

i  Lev.  8.  confiders  that  it  is  referable  only  to  the  death. 

t  Hals,  4  H* 
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(Duty  of  Coroner}. 
Ail  inquifitions  of  a  felo  de  fe,  being  in  nature  of  indict-    cJl-  VI«  §  '5- 

r  \         r  f  ,•  i  f^'s  </*/*• 

ments,  leem  to   require  the  lame  formality  and  certainty  as   r 
if  they  were  fuch.     The  inquifition  charges  that  the   party          r 
felonioufly    and    voluntarily    killed    and    murdered    himfelf  Fcrmofi- 
again  ft  the  peace,   &c.     But  inquilltions  of  this  fort  have 

i  Hawk.  ch.  27. 

been   holden  good   without   the  conclusion  that  the  party  f.  13. 
murdered  hi  mfett".     And  if  the  inquifition   be  full  in  fub-  '  "*!e>  4I2' 

I  Salk.  -77. 

(lance    and   only  defective  in   form,  the  coroner  may  be  i  Keb.  66. 
ferved  with  a  rule   to  amend   it  ;  or  if  the  finding  of  the  fote  (  ^y  Mr! 
goods  be  omitted,  that  may  be  fupplied  by  a  writ  of  melius  Serjt.  Williams. 
inquirendum  directed  to  the  fheriff.     But  if  the  inquifition  £    ™lCiC"*7« 
be  not  intelligible,  or  defective  in  fubftance,  or  if  there  be  *  Hale,  415, 

f       r    \  n  •  •  t_  i  r    S  Moi  1OI  • 

.great  proof  of  bad  practice   in   tne   coroner,  the  court  of  ^7^2  Lev.  i^c. 
B.  R.  will  quafh  it  on   motion,  and   direct   the  iutlices  of  X52-  a  Hawk. 

ch.  9.  f.  56. 

peace  to  inquire,  and  that  their  inquifition  fhall  be  traverfed  T.  Jones,  198. 
at  the  then  next  affizes.  \V^ttf  35Z* 


Next,  how  far  thefe  inquifitions  of  felo  de  fe   are   con-         §  \6. 

Clufive.  KatcoHlufm. 

It  is  clear  that  thofe  taken  before  the  juflices,  or  before 
the  (heriff  on  a  writ  ^)f  melius  inquirendum,  may  be  tra- 
verfed :  but  as  to  thofe  taken  before  the  coroner  upon  view   3  inft.  $-. 
of  the  body  Lord  Coke  thought  they  were  not  traverfable. 
But  the  reafons  fuggefted  by  Staundford,  whom  he  quotes,  Staundf.  183.  <j. 
are  very  unfatisfactory  :   and  by  the  better  opinions   fuch   '  Hale,  414  to 
inquifitions  are  traverfable  as  well  as  thofe  before  the  juf-  *j,  1T  f  |,  ia. 
tices.      It    feems    indeed   very    unjuft    that    the    perfonal   ^Hawk  <h.9. 

n  i  J     J     L  '  •       '•   55'     *»*  rtu- 

reprefentatives  of  a  man  mould  be  concluded   by   an   inqui-  thoriti-*  coiiea. 
fition  which  may  be  taken  in  their  abfence,  and  that  too  in  f.d  brs«rJc-  Wil- 

t  »iams,   : 

the  cafe  of  a   forfeiture.     The  proper  courfe  feems  to  be  36*.  n.  i. 

for  the  adminiftrator  to  remove   the  inquifition   into  B.  R. 

by  certiorari,  and  to  fuggeft  himfelf  aggrieved  by  it.     But  xventr.  s-o. 

it  feems  not  to  be  traverfable,  fo  as  to  make  one  felo  de  fe 

who  is  found  not  to  be  fo. 

It  may  not  be  ufelefs  to  obferve,   that  this  offence  of         §  i~» 
fuicide  can  only  be  committed   by  one  who  is  of  years  of  £-'^~  '  -/ 
difcretion,  and  in  h?s  fenfes  at  the  time  of  the  ftroke.     But  JSEcMfcilfc; 
the  excufe-of  infanity  ought  not  to  be  {trained  to  that  length  iH*k,4ii. 
.Jo  which  it  is  fometimes  carried  by  the  coroner's  juries, 
C  c  3 
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(Duty  of  Coroner}. 

Ch  vi.  §17.    namely,  that  the  very  aft  of  filicide   is  an  evidence  of  in- 

Ftlodcfe.  fanity  ;  as  if  every  man  who  afted  contrary  to  reafon  had 

therefore  no  reafon  at  all.     For  the  fame  argument   would 

prove  every  other  criminal  non  compos  as  well  as  the   felf- 

murderer.     But  this  being  a  cafe  of  forfeiture,  very  flight 

evidence  of  derarigemenrat  the  time  will  warrant   them  in 

Ante,  f.  14.        Ending  that  fact.     The  confequences  of  finding  one  felo  dc 

fe  have  been  (hewn  before. 

6  T8.  4-  If  the  party  be  flain  by  another,  and  the  felon  be   not 

Death  by  another,  not  known,  the  coroner's  inqueft  are  to  find  accordingly  ; 
and  he  flan  11  bind  over  the   firft   finder  of  the   body  to  the 
next  gaol  delivery,   and  return   his  examinations  therewith 
i&iPh.  &M.  by  flat,  i  &  2  Ph.  &  Mary,  c.  13.     But   if  the  felon  be 
2  Haie,f6>         known,  the  inqueft  (hall  find  him  guilty  of  the  death  ;  and 
alfo  inquire  of  all  who  were  prtfent  aiding  and  abetting, 
jMS.Sum.  27.   and  of  acceflaries  before,  but  not  after.     But  though  a  cer- 
tain perfon  be  charged  before  the  coroner,  and  the  jury  be 
dire£led   to   inquire   particularly   as  to  his  guilt,   yet  if  it 
appear  upon  examination  before  them   that   the  perfon  ac- 
cufed  be  innocent,  and  that  a  ftranger  be  guilty,   they  may 
find  accordingly  :  and  this  is  not  extnijudicial,  becaufe  the 
jury  were  bound  to  inquire  what  perfon  committed  the  facl. 

§  'p.  It  is  alfo  their  duty  to  inquire,  whether  the  principal  or 

i!^''f  6-   6       acceiTaries  fled  for  the  homicide  ;   in  which   cafe   the   party 
ilyuig   forfeits  all  his   goods   and   chattels,   although  after- 
wards acquitted  of  the  charge;  and  they  (hall  find  the  value 
of  the  goods,   and  feize  and  commit  them  to  the  townfhips 
Ante,  {.  12.        as  i"  other  cafes. 

Whether  traiicrf-  Whether  the  preferment  by  the  coroner  of  the  flight  be 
traverfable  is  dill  more  doubtful  than  that  of  a  fclo  de  fe. 
Ante,  f.  16.  By  the  current  of  authorities  it  feems  taken  for  granted 
F,<£*Hak75*  that  it  is  not.  Yet  the  reafons  urged  by  Lord  Hale  why 
4|6>  '7-  an  inquifition  of  felo  tie  fe  may  be  traverfable  feem  equally 

applicable  to  this  :  nor  does  he  fecm  to  be  perfectly  fatif- 
fied  upon  the  prcfcnt  point :  for  in  another  paiTage  he  fays 
i  Hale,  363.        it  is  doubted  j  and   cites  Staundford  P.  C.  Lib.  3.   c.  21., 
xvho  makes  it  a  queftion,  and  affigns  as  the  fuppofed  reafon 
why  it  is  not,  that  only  goods  and  chattels  are  thereby  for- 
feited, 
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(Duty  of  Coroner}. 

Ch  VI.  §  r9. 

Seited,  and  de  minimis  non  curat  lex  ;  which  cm  hardly  be  •'?*** 

*  .         jgj.njl  ar.crber. 

admitted  as  a  firfficicnt  reafon  at  this  day.     And  Hawkins  T 

•fays,  it  is  now  generally  holden  at   this  day  that  fuch  pre-  zHawk.  ch.  9. 

-ent  may  be  traveru-cL     Cc:  tr    t:.e  inqu^-  ^^ '  Abr  ... 

•fition  before  the  radices  finding  a  flight  is  traverfable.  &«iJ<Saund. 

',65.  note  by 
Serjt.  William*. 

By  the  flat.  3  K.  7.  c.  I.  the  coroner  was  entitled  to  a         £  2o. 
fee  of  135.  4d.   for  every  inquifition  of  homicide  taken,  *"<"• 
payable  out  of  the  goods  and  chattels  of  the   felon  or  out  J 
of  the  amerciaments  on  the  townfhip  in  cafe  of  his  efcape. 
But  by  flat,  i  H.  8.  c.  7.  he  was  to  do  his  office  gratis  in  i  H.  8.  c. ;, 
cafe  of  homicide  by  mifadventure^  and  not  by  any  perfon's 
hand.     In  addition  to  the  above,  by  the  ftat,  25  Geo.  a.  250  2.  c.  19. 
•c.  29.  "  for  every  inquifition,  not  taken  upon  the  view  of  a 
body  dying  in  gaol  or  prifon,  duly  taken  within  England,  by 
any  coroner,  in  any  townfliip  or  place  c  ::g  to  the 

county  rates,  the  fum  of  20  s.,  and  for  every  mile  which  he 
(hall  be  compelled  to  travel  from  the  ufu^l  place  of  his 
abode  to  take  fuch  inquiGtion  the  further  fum  of  9  d^  (hall 
be  paid  him  eut  of  the  county  rates,  by  order  of  the  juftices 
of  peace  in  their  quarter  fcillons.  And  for  every  inquifitiou 
taken  on  the  body  of  one  dying  in  gaol  or  prifon,  a  furn 
not  exceeeding  20  s.  in  the  difcretion  of  the  faid  juftices." 
By  f.  5.  no  coroner  of  the  king's  houfehold  and  of  the 
verge,  nor  any  coroner  of  the  Admiralty,  or  of  the  county 
p4l*tine  of  Durham,  or  of  the  city  of  London  and  borough 
of  South\vark,  nor  of  any  city,  &c.  liberty  or  franchife  (a\  (*)  R  T-  Tie 

„     .,    ,J  .   .  ^    J     Jurticesofthe 

not  contnoutory  to  the  county  rates  mall  be  entitled  to  any  w.  R.  of  Yak- 
fees  by  this  acL  but  only  to  fuch  as  they  wexe  before  en-  £"re»  7Tenn 

Rep.  51. 
to- 
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CHAP.    VII. 
*OF  MAYHEM,  OR  FELONIOUS  MAIMS, 


1.  Of  Malms  at  common  Law.  §  I, 
Such  bodily  Hurts  as  render  a  Man  lefs  able  to  defend 

himfelf  or  annoy  his  Adversary.  •  Felony,  punithable 
by  Fine  and  Imprifonment.  ib. 

2.  Of  Maims  by  Statute.  -  §  2. 
5  H.  4.  c.  5.     37  H.  8.  c.  6.;  but  principally  by  22  & 

23  Car.  2.  c.  i.  called  the  Coventry  A£t ;  whereby 
certain  Injuries  malicioufly  done  to  the  Tongue, 
Eye,  Nofe,  Lip,  or  any  Limb  or  Member,  by  lying 
in  wait,  are  made  Felony  without  Benefit  of  Clergy. 
& 

i.  What  a  maiming  or  disfiguring  within  the  Coventry 
Act.       .  §  3. 

Slitting  of  the  Nofe.    ib. 

ii.  As  to  the  Perfon  aimed  at.  §  4. 

Maiming  one's  felf  a  Mifdemeanor  at  common  Law. 
ib. 

iii.  What  a  lying  in  wait.  -  -  §  5. 

iv.  With  what  Intent.        -  §6. 

It  muft  be  to  maim  or  disfigure,    ib. 
But  if  it  were  to  murder,  that  is  fuflicient.    ib. 
Principals  and  AcctJJiiries.  §  7. 

Indiflment  and  Appeal,  Form  thereof.  §  8. 

Defences.     To  Mayhem  at  common  Law.        -  §9. 

i.  In  defence   of  the  Perfon ;    but   not   of  Property 

againft  Trefpafler.     2.  A  Recovery  in  trefpafs  for  the 

fame  Battery,  &c.  a  Bar  in  appeal  of  Mayhem.     3.  So 

Arbitrament,  Accord  and  Satisfaction,  Releafe,  Non- 

fuit,  &c.    ib. 

Defendant  cannot  plead  in  abatement  to  an  AppeaJ, 

and  alfo  plead  over  to  the  Felony,    ib. 
Trial.     By  the  Court  on  View,  or  Jury.       -  §  10. 

Of 
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Of  Mayhem  or  Malms. 

A    Maim  at  common  law  is  fuch  a  bodily  hurt  as  renders   Ch.  vii.  §  i. 

a  man  lefs  able  in  fighting  to  defeivd  himfelf  or  annoy  - 
his  adverfary :  but  if  the  injurv  be  fuch  as  disfigures  him  .      *  ** 

,  .....    .n  .         ,  .  ......          .  Manns  at  comma* 

only,  without  diminiinmg  his  corporal  abilities,  it  does  not  /*«,. 

fall  within  the  ciime  of  mayhem.     Upon  this  diftinclion,  '  MS.  Sum -ai. 

r  'Co.  Li:.  116.  b. 

the  cutting  off,   difabhng,  or  weakening  a  man  s  hand  or  iSS. 
finger,  or  ftriking  out  an  eye  or  foretooth,  or  caftrating  f^J^"^1*" 
him,  or,  as  Lord  Coke  adds,  breaking  his  fkull,  are  faid  i  Hawk.  ch.  44. 
to  be  maims  ;  but  the  cutting  off  his  ear  or  nofe  are  not  ^.'^.  £16. 
fuch  at  common  law.     But  in  order  to  found  an  indiclment  sBUc.Com.izi. 
or  appeal  of  mayhem  the  act  mud  be  done  malicioufly  9 
though  it  matters  not  how  fudden  the  occafion. 

All  maims  are  faid   to  be  felony  ;  becaufe  anciently  the  Punijhmer.t. 
offender  had  judgment  of  the  lofs  of  the  fame  member  &c.  ^aw'k  ch7* 
•which  he  had  occafioned  to  the  fufferer :  but  now  the  only  f.  3.  2  Hawk, 
judgment  which  remains   at  common  law  is  of  fine  and  ^Biac.Com.* 
imprifonment ;  from  whence  the  offence  feems  to  have  been  acs>  6- 
afterwards  confidered  more  in  the  nature  of  an  aggravated 
trefpafs.     Lord  Coke  accordingly  claffes  it  as  an  offence 
tf  under  all  felonies  deferving  death,  and  above  all  other 
inferior  offences."     But  particular  ftatutes  have  extended 
both  the  crime  and  the  punifhment :  thefe  follow  in  order 
of  time. 

By  flat.  5  H.  4.  c.  5.  to  remedy  a  mifchief  which  then          §  2. 
prevailed  of  beating,  wounding,  imprifoning,  or  maiming  syftatu(l- 
perfons,  and  after  purpofely  "  cutting  their  tongues  or  put-  3  intt.  62. 
ting  out  their  eyes,"  to  prevent  them  from  giving  evidence  c 
againft  the  perpetrators,  it  is  enacted,  that  «'  in  fuch  cafe  y 
**  the  offenders  that  fo  cut  tongues  or  put  out  the  eyes  of 
"  any,  and  that  duly  proved  and  found  that  fuch  deed  was 
"  done  of  malice  prepenfed,  fhall  incur  the  pain  of  felony." 
That  is,  as  Lord  Coke  explains  it,  if  the  act  be  done  volun- 
tarily and  of  fet  purpofe,  however  fudden  the  occafion.  * 

By  flat.  37  H.  8.  c.  6.  If  any  perfon  "  malicioufly,  wil-  37  H.  8.  c.  6. 
«e  lingly,  or  unlawfully  cut  or  caufe  to  be  cut  off  the  ear  or  Cun'm^  off  tart. 
tf  ears  of  any  fubject,  otherwife  than  by  authority  of  law, 

f(  chance 
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ch.  VII.  §2.    *'  chance  medley,  fudden  affny,  or  adventure,  he  (hall  not 

"  only  forfeit  treble  damages   to  the  party  grieved,   to  be 

"  recovered  by  adion  of  trefpafs,  but  fhall  forfeit  lol.  to 

"  the  king  for  every  fuch  offence,  in  the  name  of  a  fine." 


Car.  a.  gut  the  principal  and  moft  fevere  ftatute  upon 
Coventry  oft.  is  that  of  the  22  &  23  Car.  2.  c.  I.  commonly  called  the 
4Bitc.Com.ao7.  Coventry  ad,  from  the  circumftance  of  its  having  paffed 
on  occafion  of  an  afiault  made  on  Sir  John  Coventry  in 
the  ftreet,  and  flitting  his  nofe,  by  peifons  who  lay  in  wait 
for  him  for  that  purpofe,  in  revenge  as  was  fuppofed  for 
fome  obnoxious  words  uttered  by  him  in  parliament.  It 
enacts  "  that  if  any  perfon  or  perfons  fhall,  on  purpofe  and 
"  of  malice  forethought,  by  laying  in  wait,  unlawfully  cut  cut 
"  or  difable  the  tongue,  put  out  an  eye,  flit  the  nofe,  cut  off 
"a  nofe  or  lip,  or  cut  off  or  difable  any  limb  or  member  of 
*'  any  fubjed  ;  with  intention  in  fo  doing  to  maim  or  disfigure 
"  him  in  any  the  manners  before  mentioned  ;  that  then  the 
"  perfon  or  perfons  fo  offending,  their  counfellors,  aiders, 
*{  and  abettors,  knowing  of  and  privy  to  the  offence  as  afore- 
41  faid,  fhall  be  declared  to  be  felons,  and  fuffer  death  as  in 
*'  cafesof  felony  without  benefit  of  clergy."  But  notto  work 
corruption  of  blood,  forfeiture  of  dower,  or  of  the  lands  or 
goods  of  the  offender." 

*  n  To  bring  an  offender  within  the  Coventry  aft  there  mud 

C-.nftrufiion  of  the  be  proof  of  a  deliberate  and  premeditated  defign  to  do  a 

•ntry  a  •       perfonal  injury  of  the   fort   defcribed   to   another  j  and   it 

iMS.Sum.  122.   r  -r  i  •    r 

mull  appear  that    the   miichiei   was  done   in  the  manner 
defcribed  therein,  that  is,  on  purpofe  and   of  malice  afore- 
thought,  and    by  lying  in  wait  for  that  purpofe.     I  fhal 
confider 

1.  What  aft  of  maiming  or  disfiguring  is  within  th< 
ftatute. 

2.  Againft  whom  the  offence  in  general  may  be  cor 
mitted. 

3.  What  is  a  lying  in  wait. 

4.  With  what  intent. 

^n<dlKin?ro!B.  J-  It  has  been  made  a  queftion  what  fhall  be  confideret 
July  1765.  as  a  flitting  of  the  nofe  within  this  ad.  Barney  Carrol,  anc 
Seljf.'ForTi.Ms!  William  King  were  indided,  the  one  for  flitting  the  nofe 
s.  c.  Leach.  53.  Of  Mr<  Kerby,  a  gentleman  at  the  bar.  the  other  for  heir 

new  edit.  66.  f 

prefent, 


Of  Maybem.  395 

prefent,  aiding,   and   abetting.      The   evidence    was,    that    ch.  vir.  §  3. 
Mr.  Kerby,  about  ten  at  night  in  the  Strand,  deteded   one  f^'*0*""* 
By  field  a  boy  picking  his  pocket,  feized  him,  and  was  car-  ____^__ 
-  him  along  the  ftreet.     Carrel  who  was  lurking  there-  flitting  of  tk>.»-£ 

.       -  .,  .  ....*..,      •&•;&.*  tke  e(i 

abouts  came  up  to  them,  and  alter  walking  for  iome  little 
time,  fometimes  before  fometimes  after  them,  (truck  the 
profecutor  a  violent  blew  acrofs  the  face  with  a  Urge  knife, 
faying,  "  Damn   you  Sir,  let  the  boy  go."     The  furgeon's 
defcription  of  the  wound  wa?,  "  that  a  knife  or  (harp  in- 
«c  ftrument  had  penetrated  under  the  arch  of  the  right  eye 
"  near  the  neive  that  fupports  the  eye-lid,  and  endangered 
*'  it :  that    the    knife    had    pafled    athwart  the  upper  fart 
ft  of  the  nofe,  thejlejh  of  which  was  cut  or  Jlit,  and  the  bone 
"  laid  bare,  the  frontal  blood  veflelo  of  the  forehead  divided  ; 
"  and  that  the  wound  pafied  from  the  nofe  between  the 
"  brow  and  lid  of  the  left  eye,  and  terminated  in  the  left 
"  temple."    It  appeared  from  the  evidence  cffeveral  eminent 
furgcons  that  the  word  flit  was  anold  furgical  term,fynonimous 
with  fi3are,incifion,  orgafh.    Byfield  and  Mathews,  two  boys, 
depofed  that  the  prifoners  and  they  had  agreed  to  go  out  to 
pick  pockets  together  ;  the  boys  were  to  rob,  and  if  detected 
or  feized  the  prifoners  were  to  flab  or  wound  the  perfon  to 
refcue  them  •,  and  Carrol  had  agreed  that  he  would  either 
(tab  or  cut  off  the  nofe  of  the  firft  man  that  raolefted  them, 
and  actually  lay  in  wait  and  followed  the  boys  for  that  pur- 
pofe  above  two  hours   and  an  half  before  they  met  Mr. 
Kerby.     This  being  a  tranfverfe  cut,  it  was  objected  on  behalf 
of  the  prifoners,  that  this  was  not  properly  a  flitting  of  the 
nofe  \  that  the  flat,  of  Elizabeth,  which  directs  the  flitting 
of  the  nofe  by  way  of  infamous  punifhment  exprefsly  directs 
that  the  ns/rri/f  fhall  bejlit.     But  Lord  C.  B.  Parker,  Gould, 
and  Yates,  juftices,  were  of  opinion  that  the  flitting  of  the 
nofe  was  not  confined  to  any  particular  form  or  direction  •, 
but  that  any  divifion  of  the  flefh  or  griftle  of  the  nofe,  whe- 
ther it  were  perpendicular  or  tranfverfe,  came  within  the 
denomination  of  a  flit,  and  was  equally  a  disfiguring  of  the 
party.     That  the  ftatute  of  Elizabeth  was  more   confined 
than  the  Coventry  act,  which  extends  to  the  flitting  of  the 
nofe  generally,  and  not  to  any  particular  part  of  it :  that 
the  latter  was  a  general  law,  not  to  be  explained  away  by 
nice  cmicifms  on  words  >  but  yet  to  be  conftrue<J  with  cau- 
tion. 
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Ch.  VII.  §3. 
&y  the  Coventry 


Rex  v.  Coke 

and  Woodburn, 
6  St.  Tr.  aia. 
415.  213. 
PofL  p.  400. 


§4- 

At  to  the  ferfon 
aimed  at, 

2  Hawk.  ch.  23, 
f.  1 6. 


p.  394. 


Wright's  cafe, 
Leicefter  affixes, 
II  Jac.  i. 
Co.  Lit.  127. 
I  Hale,  412. 


tion,    fo  as  not  to  be  extended  to  cafes   not  within  tha 
intent  of  the  legiflature. 

It  is  to  be  obferved  alfo  that  in  the  cafe  of  Coke  and 
Woodburn  the  flitting  of  the  nofe  which  brought  them 
within  the  act  was  a  cut  acrofs  the  nofe  which  feparattd 
the  flefh  of  it,  and  cut  it  quite  through  into  the  noftril.  And 
there  it  was  objected  that  the  nofe  could  not  be  faid  to  be 
Jlity  becaufe  the  edge  of  it  was  not  cut  through  j  but  the 
Lord  Chief  Juftice  Pratt  over-ruled  the  objection. 

2.  Againji    whom    the    offence    in    general  may    be    com- 
mitted, 

It  does  not  feem  necefTary  that  the  malicious   intention 
defcribed  fhould   be  directed  againft  any  particular  indivi- 
dual.    If   it  be   conceived    againft    all    perfons   who   may 
happen  to  fall  within  the  fcope  of  the  perpetrator's  defign, 
the  particular  mifchief  done  to  any  one  mall  be  connected 
with  the  general  malignant  intent,  fo  as  for  the  ftatute  to 
attach  upon  the  offenders.     This  is  necefiarily  to  be  inferred 
from  Carrol's  cafe  before  ftated,  who  was  an  entire  ftranger 
to  the  gentleman  whom  he  thus  aflaulted,  and  who  could  not 
have  been  perfonally  in  his  contemplation  till  the  occafion 
occurred  on  the  fudden.     So  if  a  blow  be  intended  to  maim 
one,  and  by  accident  maim   another,  the  party   is  equally 
liable  to  be  indicted  or  appealed  for  fuch  maim.     The  fta- 
tutes  of  H.  4.  H.  8.  and  Car.  2.   are  evidently  directed   to 
the   maiming   of  others  :  but  a  perfon   who.  even   maims 
himfelf,  or  procures  another   to  maim   him,  that  he  may 
have  more  colour  to  beg  ;  or  difables  himftlf  to  prevent 
being  prefled  for  a  foldier  j  is  fubject  to  fine  and  imprifon- 
ment  at  common  law ;  and  fo  is  the  party  by  whom  it  was 
effected  at  the  other's  defire. 


lying  in  wait. 


3.  What  is  a  lying  in  wait. 

There  muft  be  proof  of  a  deliberate  defign  by  lying  in 
wait  to  commit  the  offence  defcribed  in  the  act,  in  order 
to  bring  the  cafe  within  it.  In  general  what  fhall  be  con- 
fidered  as  a  lying  in  wait  on  purpofe  to  maim  or  disfigure 
muft  depend  very  much  on  the  concomitant  circumftances 

of 
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bf  each  cnfe.     In  Mills's  cafe,  who  was  indicted  on  this    Ch.  vn.  §  5. 
ftatute,  the  court  faid,  a  perfon  who  intends  to  do  this  kind    ^ 
of  mifchief  to  another,  and   by  deliberately  watching  an  • 

opportunity  carries  that  intention  into  execution,  may  be  R«  v  M^»» 
faid  to  lie  in  wait  on  purpofe.     It  is  not  neceffary  that  he   ,7s3'.  cor.  Eyre 
(hould  plant  himfelf  in    any   particular  concealment,  and  £^-   j  t  B 
effect  the  mifchief  by  ruihing  from  his  lurking  place,  in  lad  edit.  494. 
order  to  bring  the  offence  within  the  meaning  of  the  fta- 
tute.    If,  having  formed  an  intention  to  maim,   he  take  a 
convenient  opportunity  of  deliberately  doing  the  injury,  it  is 
a  lying  in  wait ;  although  he  do  not  take  any  particular  length 
of  time,  or  appear  to  ufe  any  extraordinary  degree  of  pre- 
paration   to   perpetrate  the    mifchief.      The  circumftances 
there  were  that  the  prifoner  in  conjunction  with  a  large 
gang   of  thieves   befet  the  profecutor  as  he  was  coming 
down  Holborn  Hill  with  his  mafter's  cart  loaded  with  fugar ; 
and  after  affaulting  him  and  giving  him  feveral  fevere  wounds 
in  different  parts  of  his  body,  while  he  was  endeavouring  to 
efcape  into  a  neighbouring  hcufe,  feveral  of  them  cried  out, 
"  Damn  you,  where  are  your  knives  :"  upon  which  the  pri- 
foner made  a  ftroke  at  him  with  a  large  knife,  and  gave 
him  a  dreadful  wound  from  ear  to  ear,  which  divided  his 
nofe,  and  other  wife  injured  him.     The  cart,  however,  was 
not  robbed,  and  no  other  motive  could  be  affigned  for  this 
cruel  outrage  than  that  the  profecutor  had  detected  and  beat 
off  fome  thieves  who  had  attempted  to  rob  his  cart  the  pre- 
ceding evening  near  the  fame  place.     Eyre,  B.  left  it  to  the 
jury  with  the  obfervations  before  mentioned,  whether  the 
fa£l  were  deliberately  and  intentionally  done  by  lying  in 
wait  for  that  purpofe,  on  the  account  fuggefted,  or  from 
any  other  malicious  and  deliberate  motive  ;  or  whether  it 
were  a  fudden  violent  impulfe  of  rage,  not  in  the  previous 
contemplation  of  the  parties  ;  in  which  latter  cafe  it  was  not 
within  the    ftatute :   but  he  laid  ftrefs  on   the  expreffion 
uttered  by  fome  of  the  gang,  u  Where  are  your  knives," 
as  explanatory  of  a  previous  defign  to  do  fuch  a  mifchief. 
The  jury  found  the  prifoner  guilty.     Upon  the  conference 
between  the  judges  on  Carrol's  cafe,  Willes,  J.  and  Eyre,  B.  Carrol's  cafe, 
who  leant  moft  to  a  ftrict  conftrudYion  of  the  words  "  lying  j^s.  Gould  J. 
in  wait  for  the  purpofe  &c."  yet  were  of  opinion,  that  the 

circum- 
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ch.  vii.  §  s.    circumftance  of  Carrol's   parting    before  Mr.  Kirby,   and 

B\  tbe  Coventry  .  .  -ni_  i     i  •    •          i  •          i 

afi_  waiting  till  he  came  up,  and  then  giving  him  the  wound, 

•  was   a  lying  in  wait  within  the  ftatutc.     This  inquiry  is 

always  ftrictly  connected  with  the  enfuing  one. 

§6.  4.  As  to  the  intent. 

Feriobat  purpofe.  ...  r        i 

Although  a  perfon  be  maimed  or  disfigured  malicioufly, 

yet  the  cafe  will   not  fall  within  the  .flatute  unlefs  the  of- 

Carroi's  cafe,       fender  lie  in  wait  for  that  purpofe.     In  Carrol's  cafe  before 

ante,  f.  3.  .  .  . 

mentioned  exprtis  evidence  was  given  of  fuch  an  intent  ; 
though  doubtlefs  that  cannot  be  neceflary,  but  may  be  in- 
ferred from.  pregnant  circumftances,  which  I  think  exifted 
in  that  cafe  independent  of  that  fact.  For  it  appeared  that 
the  prifoner  meditated  perfonal  violence  of  fome  fort  again!! 
any  perfon  who  fhould  arreft  his  confederates,  and  that  he 
was  armed  with  a  knife  for  that  purpofe,  with  which  he 
effected  it. 

But  where  the  injury  arofe  out  a  fudden  attack,  uncon- 
nected with  any  premeditated  defign  againfl  the  perfon,  it 
was  holden  not  to  be  within  the  ftatute. 

Rex  v.  Tkkner,       ThomasTickner  was  indicted  on  this  adt  for  maiming  Wil- 
'  liam  Jacob.   The  profecutor  at  1  2  o'clock  at  night  went  to  his 


MS.  Gould  and  mafter's  field  to  fee  if  any  one  were  ftealinc  turnips,  his  mafter 

Bullerjs.  S.C.      ,        .  .    a  ,     ,J  .    f  .. 

Leach,  170.        having   loll  many  before,  and  found  the   prifoner  in  the 
Ja^e^lt:.  *22-      very  act  of  taking  them  (a}.   On  his  going  up  and  fpeaking  to 

\d)     *  OlS  IS  IT13QC     -.  -  ._  .  .  nit  •  n 

a  mifjemeanor     nWfcj  the  prifoner  immediately  ftruck  him  with  an  murument 


by  13  G.  3.  partly  wood  and  partly  iron,  the  iron  hanging  loofe  to  the 
wood  fomething  like  a  flail,  and  cut  his  nofe,  and  gave  him 
feveral  other  wounds.  Mr.  Juftice  Gould  left  it  to  the  jury, 
whether,  confidering  the  time  of  night  and  the  weapon, 
they  were  fatisfied  that  the  prifoner  was  determined  to  maim 
or  deftroy  any  perfon  who  (hould  oppofe  him  in  his  purpofe 
of  dealing  turnips.  The  jury  found  him  guilty  :  but  after- 
wards all  the  judges  [abfente  De  Grey,  Ch.  J.]  held  that 
there  was  not  fufficient  evidence  of  a  lying  in  wait  within 
the  act  ;  and  fome  of  them  confidered  that  the  having  the 
inftrument  and  ufing  it  was  with  intent  to  efcape  and  not 
to  murder  or  maim. 

And   the  fame  line  of  conftru&ion   has   been  adopted 
even   where  perfonal    violence   was  intended,  it  being  of 

a  dif- 
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a  different   and  lefs  atrocious   fort,  and   with  a  different  Ch.  vn.  §6. 

By  the  Coventry 

View.  afi. 

Alexander  Mackey  was  indicled  on  the  ftatute  for  lying  • 

in  wait  and  difabling  and  maiming  the  left  arm   and  two  anedx^'rrl  '^ey 

middle  fingers  of  the  left  hand  of  William  Fletcher,  and  KingftonSp.Aff. 

Arrigoni   for  being  prefent,  aiding    and   abetting.     It  op-  crownCrf.ReC 

peared  that  Fletcher,  who  was  not  bred  to  the  fea,  and  at  a«d  MS.  Gould 
that  time  kept  a  lottery-office,  being  in  a  public-houfe  near 

his  office,  went  out  towards  it  on  hearing  that  a  prefs  gang  -*rwj.««» 

was  about.     Some  of  the  prefs  gang  afked  him  his  bufmefs  maiming  a  man 

at  the  door,  and  on  being  informed  let  him  pafs.     Soon  mtt  m 


after  Mickey,  who  appeared  as  the  head  of  the  gang,  en-  flying  '"»- 
tered  Fletcher's  office  with  fome  of  his  men,  and  laid  hold  tmbfiuuraer,) 
of  him,    and  on   being  afked  if  he  knew  him  ar.fwered,  **  *g*»ft fhm 

'    te  appeared  to 

'<  Yes,  damn  you,  a^id  I  will  be  revenged."    It  appeared  that  tave anmttct- 

a  year  and  a  half  before,  Mackey  had  been  arrcfted  at   the  r.™ a'nf'ln 

other's  fuit.     Mackey  and  his  men  then  dragged  the  profe-  wait  withis  tie 

cutor,  who  refilled  being  taken,  into  the  ftreet,  where  the 

former  faid  "  to  it  boys"  to  his  men.     The  proiecutor  was 

brought  to    the   ground    by    a    bludgeon,    and   afterwards 

wounded  by  Mackey  with  hisfword  in  the  manner  defcribed 

in  the  indictment,  who  bid  his  men  cut  away;  but  they 

cried  flop  ;   it  is  enough.     The   queftion  left  to  the  jury 

fls  to  Mackey,  was  whether  the  wounding  were  of  malice 

forethought ;  on  which  they  found  him  guilty  :  but  nothing 

being  proved  againft  Arrigoni  except  that  he  was  one  of  the 

prefs-gang  prefent,  he  was  acquitted  by  the  direction  of  the 

court.     And  the    queftion   being   referred    to    the  judges, 

whether    there    were     any    evidence    of    a   lying    in    wait 

to  bring  Mackey  within  this  aft ;   they   were  of  opinion   at 

a  conference  on  the  6th  May  1778,  that  however  criminal 

the  affault  was  in  other  refpecls,  yet  it  did  not  fall   within 

the  intent  and  purview  of  the  ftatute  ;  there  being  no  lying 

in  wait  within  the  ftatute. 

But  though  the  ftatute  add,  "  with  intention  to  maim  or  i MS. Sum. 222. 
«  disfigure"  the  party,  yet  if  the  intent  were  of  a  higher  ?. 
and  more  atrocious  nature,  namely,  to  murder  him,  and  in  487. 
that  attempt  the  offender  do  not  kill  but  only  maim  him,  it  is 
an  offence  within  the  aft :  for  thofe  additional  words  relat- 
ing to  the  intent  are  merely  auxiliary  to  the  preceding  words, 

"  on 
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ch.vii.  §6.    «  on  purpofe  and  of  malice  forethought ;"  confining  the 

By  tt,c  CtvaHty         .  .  & 

eft.  crime  to  an  intended  violence.     But  if  a  corporal  violence 

•- be  intended,  the   more  malignant  the  intention  the  more 

clearly  it  falls  within  the  malice  defcribed  by  the  act.  Be- 
fides,  it  is  a  known  rule  of  law  that  if  a  man  intend  to  com- 
mit one  fpecies  of  felony,  and  in  the  profecution  of  that 
commit  another,  the  law  will  conned  his  felonious  intention 
with  the  felony  actually  committed,  though  different  in  fpe- 
cie  from  that  which  he  originally  intended. 

WoodhumeSuF.       Coke  and  Woodburne  lay  in  wait  to  kill  Mr.  Crifpe;  and 
folk,  8  G.  i.       to  effccl  the  murder  Woodburne  pave  him  feveral  blows  on 

o  sc,  i  r.  2 12. 

119.  2,zz.  128.  the  head  with  2  fharp  bill  or  hook  ;  and  when  they  thought 
him  tiead,  left  him  weltering  in  his  blood.  Crifpe  however 
recovered  -,  and  as  one  of  the  blows  with  the  hook  had  hap- 
pened to  flit  his  nofe,  the  prifoners  were  indicted  on  the 
Coventry  aft.  In  their  defence  they  infifted  that  their  intent 
was  to  murder  Crifpe,  and  not  to  maim  him,  and' therefore 
that  they  were  not  within  the  ftatute.  But  Lord  King  faid, 
that  the  intention  was  a  matter  of  fact  to  be  collected  from 
all  the  circumftances  of  the  cafe,  and  as  fuch  was  proper  to 
be  left  to  the  jury ;  and  that  if  it  were  the  intention  of  the 
prifoners  to  murder,  it  was  to  be  confidered  whether  the 
means  made  ufe  of  to  accomplish  that  end,  and  the  confe- 
quences  of  thofe  means  were  not  likewife  in  their  intention 
and  defign ;  and  whether  every  blow  and  cut  were  not  in- 
tended, as  well  as  the  object  for  which  the  prifoners  infifted 
they  were  given ;  and  the  jury  finding  them  guilty,  they 

MS.  ut  fupra.  were  executed.  Upon  this  cafe  Mr.  Juftice  Yates  has  ob- 
ferved,  that  it  feemed  to  him  that  the  whole  aim  of  this  de- 
fence, allowing  the  intention  to  be  what  the  prifoners  con- 
tended, was  infumcient ;  and  that  an  intention  of  violence 
more  criminal  and  malignant  could  not  excufe  them  from 

MS.  Gould  J;  one  that  was  lefs  fo.  Yet  on  the  conference  of  the  judges 
on  Carrol's  cafe,  Willes  J.  and  Eyre  B.  exprefled  fome  dif- 
fatisfaction  with  this  cafe,  and  thought  at  leaft  that  the 
conftruction  ought  not  to  be  carried  further. 

§  ?•  Lord  Hale  confiders  that  there  are  no  acceflaries  before  in 

i  H»ie^6t8.       mayhem,  for  that  they  are  in  the  fame  degree  as  principals ; 
Tracy's  M.S.       anj  jf  t^e  nature  and  punifhment  of  the  offence  at  common 

115.  b.  ^  Hawk. 

ch,  29.  f.  5.  y.  2  law, 
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law,  which  was  in  effect  only  a  trefpafs,  be  confidered,  it   Ch.vn.  §7. 

f  .    .  TT        i  •          i  r  i  L  Principals  and 

iavours  that  opinion.     Hawkins  however  lays,  that  there  acc!gjr;et, 
may  be  acceffaries  before  ;  but  that  the  appellant  has  his  • 

election  to  proceed  againft  them  either  as  principals  or  ac-  saundf  hb' 


ceflaries  j  and  herewith  agrees  Staundford,  to  whom  Lord  Pi.  8a    Fitz. 

Hale  exprefsly  refers.     Yet  I  cannot  help  fufpeaing,  upon  a  Coron<  l8a»  &c* 

more  accurate  infpection  of  the  authorities  on  which  this 

laft  opinion  is  founded,  that  it  is  a  miftake,  proceeding  per- 

haps upon  the  old  notion  which  prevailed  till  after  the  time 

of  Ed.  3.  that  thofe  who  were  prefent  aiding  and  abetting, 

but  did  not  commit  the  fact,  were  accejjaries  at  the  facJ. 

The    authorities  in    fupport  of  it  are   all   refolvable    into  Fitz.  Abr.Coros. 

40  Aflize  I.  9.  and  41  Aflize  16.,  and  there  it  is  faid  that  T-'refp"'™. 

the  ancient  lav/  was  that  each  mould  be  appealed  as  prin-  Bro-  Appeal,  71. 

cipal  ;  but  that  now  the  appellant  may  elect  to  make  all  7 

principals,  or  elfe  only  the  one  who  ftruck  principal,  and 

the  others  acceflaries.     But  Brook  on  one  of  thefe  pafTages  Bro.  Appeal,  72. 

fays,  quod  nota  ;  and  it  fceins  that  the  ancient  law  was  the  left  ; 

for  it  is  only  trefyafs  in  ejfett.     And  on  the  other  he  obferves,  Br6.  Appeal, 

quod  mirum  ;  for  in  mayhem  there  are  no  accejjaries.     And  in  I54««<*»»7*« 

the  time  of  H.  6.  it  appears  to  have  been  confidered  that  4i  H.  6. 

in  mayhem  all  were  principals;  as   well  he   who  comforts  Fltz  Coron-  «• 

ride  pi   60. 

and  abets,  as  he  who  ftrikes  the  ftroke.     And  certainly  it 

is  againft  the  received  opinion  at  this  day,  that  a  perfon  can  f^<  Gordon's 

be  both   acceflary   and   principal  in   refpect   of  the  very  and^rdnc'pai 

fame    act.  and  Accefliry. 

It  no  where  however  appears  that  there  can  be  acceflaries 
after  the  fact  in  mayhem. 

The  flat.  22  &  23  Car.  2.c.  i.  exprefsly  extends  to  coun-  iMS.Sumzaj. 
fellors,  aiders,  and  abettors  who  know  of  and  are  privy  to  the 
offence  -,  and  therefore  includes  all  aceeflaries  before. 

But  where  it  appeared,  as  in  Arrigoni's  cafe,  that  a  perfon,  Arngoni's  cafe, 
though  prefent  at  the  fact,  and  guilty  of  a    trefpafs  and  ante'  p*  3'-'9' 
aflault,  was  yet  altogether  ignorant  of  any  intention  to  maim, 
&c.  he  was  directed  to  be  acquitted  in  the  firft  inftance, 
before    the    guilt   or   innocence    of   the    perpetrator   was 
afcertained. 

An  appeal  of  mayhem  (though  now  difufed)  lies  as  well          §  8. 
as  an  indictment,  and  the  words  "ft/onioujly"  and  «  maimed"  ^t'nt"  *  J  ** 
are  eflential  to  both.     The  word  fe/onionjly  was  required,  3i"ft-n8-. 

Dj  ,  ..     i  Hawk.  ch.  T.\. 

becaufe 
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ch.  vii.  §  8.    becaufe  anciently  the  party  was  fubjeft  to  the  lofs  of  mem* 

Appeal  and  In-      i  i_          i     i       •  i  /- 

dffment.  "er>  though  he  is  no  longer  fo  now. 

.  .  If  an  appellant  count  of  battery,  the  writ  abates  ;  becaufe 

a  Hawk.  eh.  23.  jt  fuppofes  no  battery. 
'(•  20.  75.  • 

It  is  alfo  neceflary  as  in  murder  to  fet  forth  particularly 


»  Hawk,  ch.zs-  jn  wha{  manner  the  hurt  was  given  ;  and  the  confequences 
eh.  23.  f.  79.     following  it  ;  concluding,  that  fo  the  defendant  felonioufly 
maimed,  &c.  but  the  omifiion  of  the  former  is  not  helped 
by  fuch  general  conclufion. 

iMS.Sum.zaz.  Where  the  indictment  is  formed  upon  the  ftatute  of 
Car.  2.  it  mud  purfue  the  words  of  the  ftatute,  and  allege 
the  offence  to  be  on  purpofe^  of  malice  aforethought^  and  by  tying 
in  wait  ;  and  that  the  aft  was  done  ivith  intent  to  maim  and 

r;ACrownCir.   ^lsfipure.     The  ufual  form  is  that  the  prifoner,  contriving 

Com.  323.  and         J  * 

Carrol's  cafe,       and  intending  one  A.  B.  being  a  fubjecl,  &c.  to  maim  and 

WtcdV  disfigure,  with  force  and  arms,  &c.  and  on  purpofe  and  of  his 

malice  aforethought  and  by  lying  in  wait,  unlawfully  and 
felonioufly  did  make  an  affaultwith  a  certain  knife,  Sccv  and 
did  on  purpofe  and  of  his  malice  aforethought,  and  by  lying 
in  wait,  unlawfully  and  felonioufly.  flit  the  nofe  of  the  faid 
A.  B.  with  intention  the  faid  A.  B.  in  fo  doing  in  manner 
aforefaid  to  maim  and  disfigure  &c.  againft  the  ftat.  &c. 

But  as  the  words  of  the  ftatute  are  in  the  cHsjunctive,  an 
averment  either  that  it  was  with  intent  to  maim,  or  with 
intent  to  disfgiircy  according  to  the  fubjeft  matter,  feems  to 
be  fufficient. 

'       §<;.  i.  It   feems  clear   that   fon  aflault  demefne    is  a  good 

Defences.  defence  either  to  an  indictment,  or  an  appeal  of  mayhem  ; 

•z  Hawk.  ch.  23. 

f.  25.  but  it  muft  be  fpecully  pleaded  to  the  latter.     Yet  it  is  not 

it'lifoTT?1'7'  every  trifling  affault  that  will  jijftify  a  grievous  and  immedi- 

Bull.  N.  P.  18.    ate  mayhem,  fuch  as  cutting  off  a  leg  or  hand,  or  biting  off  a 

joint  of  a  man's  finger,  unlefs  it  happened  accidentally,  with- 

out any  cruel  and  malignant  intention,  or  after  the  blood  was 

heated  in  the  fcuffle  :   but  it  muft  appear  that  the  aflault 

was  in  fome  degree  porportionable  to  the  mayhem  (a). 

-i.  Hawk.  ch.  23.       But  a  man  cannot  juftify  maiming  another  in  defence  of  hii 

f**3«  pofleflions,  but  only  in  defence  of  his  perfon.  This  reftriction 

however  cannot  bejntended  to  extend  to  cafes,  where  a  man 

defends  himfelf  againft  a  known  felony  threatened  to  be 

committed  with  violence  againft  even  his  property. 

(a)  5.  P.  Durnford  y.  Smith,   Sarum,  12  G.2.    per  Ld.  C.  B.  Parker  j  and 
Olborne  v,  Haddock,  Middlcfe,  1738,  per  Ld.  C.  J.  Willes,  MS.  Buroet. 

2.   A 
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2.  A  recovery  in  an  action  of  trefpafs  for  an  aflault,  bat-   ch.  vn.  §9. 
tcry,  and  wounding,  may  be  pleaded  in  bar  of  an  appeal  of  _J_^2___ 
mayhem,  appearing  by  proper  averments  to  be  brought  for  a  Hiwk,  ch.  23. 
the  fame  trefpafs  :  for  it  fhall  be  intended  that  the  jury  in  f  "• 
giving  damages  for  the  wounding  included   the  maim,  and 

no  man  fhall  be  liable  to  double  vexation  for  the  fame  thing. 

Yet  may  the  appellant  perhaps  avoid  fuch  plea  by  replying  (*)  CL  May  not 

'  -  j-A    •       the  court  in  fuch 

Ipecially,  that  the  maim  was  occafioned  fince  the  verdict  in  cafes  incrcafe  tha 
the  action  of  trefpafs  by  fome  fubfequent  mortification,  ^e™T^/"Bulle 
drynefs,  or  fhritiking  of  the  part  by  reafon  of  the  wound  (a).  N.  P.  214 

3.  Such  appeal  may  be  barred  either  by  arbitrament,  or  2  Hawk,  ch.zj. 
an  accord  with  fatisfadtion  executed,  or  even  by  a  releafe  of  Abrt'llj.4   ' 
all  actions  perfonal ;  becaufe  at  this  day  the  appellant  fhall 

recover  nothing  but  damages. 

4.  A  nonfuit  in  an  appeal  of  mayhem,  after  the  plaintiff  a  Hawk.  ch.  23. 
has  appeared  in  it,  may  be  pleaded  in  bar  of  any  other  j  but    '"  ' 

not  a  nonfuit  in  an  action  of  trefpafs.  Tracy's  MS. 

5.  It  is  to  be  obferved,  that  in  appeal  of  mayhem,  though  180.  b.  Noy,j6. 
it  be  felonice,  yet  the  defendant  cannot  plead  in  abatement,  jj^r,  457. 
and  plead  over  to  the  felony;  as  he  may,  in  favorem  vitse,  in  *  Hawk.  ch.*3. 
cafe  of  felony  in  general.  '  p0"  pnftaitin 

by  a f  peal. 

If  the  defendant  put  in  iffue  whether  the  plaintiff  were         §10. 

maimed  or  not,  and  brav  that  the  part   which  was  hurt  be  TV/...-/. 

,  ,       ,  .  i  r     t.    2  Hawk.  ch.  zj. 

viewed  by  the  court,  in  order  to  have  it  adjudged  on  lucn  f.  27. 
view  whether  there  be  any  mayhem  or  .not;  the  court  mny 
on  view  of  the  part  determine  the  matter  ;  or  if  in  doubt 
may  award  a  writ  to  the  fheriffto  return  fome  able  phyficians 
and  furgeons  for  the  better  information  of  the  court.  But 
though  the  defendant  pray  their  view,  they  are  not  bound 
to  try  it  in  that  manner,  but  may  order  a  trial  by  a  jury;  and 
may  alfo  direct  that  the  jury  fhall  have  a  view  of  the  wound; 
and  an  adjudication  by  either  on  fuch  view  is  conclufive.  It 
follows  that  the  plaintiff  muft  appear  in  proper  perfon,  and 
not  by  attorney. 

It  feems  alfo  to  be  holden,  that  the  defendant  in  an  appeal  *  Haw^  ch.  23. 
of  maim  may  in  fome  cafes  wage  battle ;  but  it  does  not  ap- 
pear to  have  been  ever  actually  waged.     The  punifhment  at 
common  law,  and  by  ftatute,  has  been  refrje&ively  noticed. 
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CHAP.    VIII. 

Of  felonious,  malicious,  and  unlawful  AfTauhs 
upon  the  Perfon,  with  Intent  to  kill,  wound, 
or  otherwife  injure  the  Party,  or  to  rob  him, 
or  obftrud:  him  in  the  Execution  of  his  Duty. 


Common  Affatilt,  and  Battery.  -  -  §  i . 

Juftification  or  Excufe.    ib. 

Punifhment.  ib.     Enhanced  if  the  Intent  were  to  com- 
mit Felony  or  high  Mifdemeanor.  ib. 
JlJJaulting    Privy    Coitnfellars,    capital    Felony   by    ftat. 
9  Ann.  c.  16.  -  -  -  $  2. 

AJJtMlting  Members  of  Parliament^  a  high  Mifdemeanor, 
by  flat,  ii  H.  6.  c.  n.    ib. 

Clergymen,  ib. 

Malicious  Jlriking  in  the   King's  Palacet    punifhable    by 

33  H.  8.  c.  12.;  if  Blood  fhed,  by  Lofs  of  Hand, 

Imprifonment  for  Life,  arid  Forfeiture.  §  3. 

The  fame  if  a  Blow  be  ftruck  in  Wejlminjler  Hally  or 

before  Juftices  of  Aflize,  &c.  fitting  the  Courts,  ib. 

How  IndiElment  (hould  lay  the  Offence,    ib. 

AJJaults    in    Churches   and    Church-Tards    punifhed    by 

branding,  &c.  by  ftat.  5  &  6"  Ed.  6.  c.  4.  $  4. 

AJfault  ivith  Intent  to  murder ^  Sec.  at  common  Law.   £5. 

If  the  Homicide,  had  it  enfued,  would  only  have  been 

Manflaughter,  it  does  not  fuftain  the  Count,    ib. 
Shooting  at  anothtr    a    capital    Felony  by   ftat.    9  G.  r. 
c.  22.  -  -  -  -  §6. 

Though  Offender  not  difguifcd.    ib. 
Malice  neceffary  to  bring  Offender  within  the  A&.  ib. 
Muft  be  with  Inftrument  and  in  a  Direction  calculated 

to  create  Danger,   ib. 

There  may  be  Principals  in  the  fecond  Degree.         §  7. 
Indiclment  and  Evidence.  -  -  §  8. 

The  Offence  muft  be  laid  to  be  done  "wilfully  and  ma- 
licioujly.   ib. 

How 


A/aults.  405 

{Wtth  felonious  y  malicious t  or  unlawful  Intent t  &c.). 

How  far  neceffary  to  prove  it  in  the  fame  Perfon's 

Dwelling-houfe  as  laid.  -  -  §8. 

Trial  may  be  in  any  County.  -  -  §9. 

Afjault  -with  Intent  to  rob.  -  -  §  1 0. 

Felony  and  Tranfportation  by  flat.  7  Geo.  2.  C.  21.  ib. 

Breaking  Gaol  or  returning  from  Tranfportation  before 

Term  expired,  oufted  of  Clergy,   ib. 
What  a  Demand  of  Money,  &c.  within  the  Statute, 
and  how  far  neceflary.  -  •  §  1 1. 

The  A£l  is  in  the  disjunctive,  and  the  Indiclment  mud 
either  charge  an  unlawful  and  malicious  Afiault  with 
an  offenfive  Weapon,  with  Intent  to  rob,  &c.  or  that 
there  was  a  Demand  of  Money,  by  Menaces  or  in  a 
forcible  or  violent  Manner,  with  the  like  Intent.  §  1 2. 
As  to  the  Description  of  the  offenfive  Weapon.      §  13. 
AJJaults  on  Revenue  Officers ;    vide  Offences  relating  to  the 
Cuftoms  and  Excife.  -  -  $14. 

.Affiults   on  Perfons  wrecked  with  Intent  to  kill,  &c.  Felony 
without  Clergy  by  Stat.  26  Geo.  2.  c.  19.  §  15. 

A  (faulting  Officers  and  others  on  account  of  their  En- 
deavours to  preferve  the  Property,  &c.  Tranfportation 
for  7  Years,  ib. 

^AJJaults  by  Mariners  againft  their  Commander  to  obftrucl: 
his  Defence  of  his  Ship,  &c.  Piracy  and  Felony  by 
Stat.  22  &  23  Car.  2.  c.  1 1.  and  1 1  &  12  W.  3.  c.  7. 

$16. 

AJJault  on  account  of  Gaming.  -  -  $-*7» 

By  Stat.  9  Ann.  c.  15.  Forfeiture  of  perfonal  Eftate» 

and  Imprifonment  for  two  Years,   ib. 
The  Offence  muft  arife  out  of  and  during  the  Play.  ib. 
AJJault  with  Intent  tofpoil  Cloaths.  §  1 8. 

Felony  and  Tranfportation  for  7  Years,  by  Stat.  6  G.  i. 

c.  23.    ib. 

If  Intent  were  to  wound,  though  the  Cloaths  muft  be 

and  were  cut  in  fo  doing,  not  within  the  Statute,  ib* 

A/fault  lulth  Intent  to  obftruct  the  free  Pajfage  of  Grain.       $  19 . 

By  Stat.  36  G.  3.  c.  9.  and  1 1  G.  2.  c.  22    firft  Offence 

a  Mifdemeanor  cognizable  by  Juftices  of  Peace,   ib. 

Second  Offence    Felony    and    Tranfportation    for 

7  Years,   ib.     Returning  before  the  Term  expired 

oufted  of  Clergy,  ib, 

D  d  3  A/ault 
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(With felonious,  malicious,  or  unlawful  Intent,  t&c.). 

Aflault  on  Mafler  Woolcombers,  &3V.  to  compel  Obfervance 
of  illegal  By-Laws,  £c.  in  the  Trade,  Felony  and 
Tranfportation  for  7  Years.  .  -  §20. 


Of  felonious ',  malicious •,  and  unlawful  faults 
upon  the  Perfon,  with  Intent  to  kill,  wound, 
or  otberwife  injure  the  Party ,  or  to  rob  him,  or 
obftrutt  him  in  the  Execution  of  his  Duty. 

§  I.  T)  EFORE  I  proceed  to  mention  aflaults  of  an  aggravated 

kind,  for  which  particular  provifion  has  been  made  by 
the  law,  it  may  be  proper  to  advert  to  what  are  called  com- 
mon afljults  and  batteries,  which  I  fhall  do  very  fhortly,  in- 

j'  '  ul-N-p-  afmuch  as  they  are  fo  fully  difcufled  in  other  books  treating 
of  the  civil  remedy  for  fuch  injuries  to  the  party  grieved. 

i  Hawk.  ch.  6z.  An  aflault  is  any  attempt  or  offer  with  force  and  violence 
to  do  a  corporal  hurt  to  another,  whether  from  malice  or 
vvantonnefs;  as  by  ftriking  at  him,  or  even  by  holding  up  one's 
fift  at  him  in  a  threatning  or  infulting  manner,  or  with  fuch 

Bull.  N.  P.  15.  other  circumftances  as  denote  at  the-  time  an  intention,  cou- 
pled with  a  prefent  ability  of  ufmg  actual  violence  againft 
his  perfon  ;  as  by  pointing  a  weapon  at  him  within  the  reach 
of  it.  Where  the  injury  is  actually  inflicted,  it  amounts  to 

Battery.  a  battery,  (which  includes  an  aflault;)  and  this,  however 

fmall  it  may  be  ;  as  by  (pitting  in  a  man's  face,  or  any  way 

Juftificotlon  cr      touching  him  in  anger  without  any  lawful  occafion.     But  if 

i  Hawk.  ch.  60.  the  occafion  were  merely  accidental  and  undefigned,  or  if  it 
were  lawful,  and  the  party  ufed  no  more  force  than  was  rea- 
fonably  neceflary  to  accomplifli  the  purpofe,  as  to  defend 
himfelf  againft  a  prior  aflault,  or  to  arrefl  the  other,  or  make 
him  defift  from  fome  wrongful  act  or  endeavour,  or  the  like  ; 
it  is  no  aflault  or  battery  in  the  law,  and  the  party  may  juftify 
the  force  ;  and  any  matter  in  j unification  or  excufe,  fuch  as 
fon  aflault  demefne,  may  upon  an  indictment  be  given  in 

Ib.ch.6a.f.i.3.  evidence  under  the  general  iflue  :  and  the  defendant  who  is 
charged  with  an  aflault  and  battery,  may  be  found  guilty  of 

Bull. N. P.  1-5.  &  the  one  and  acquitted  of  the  other.     But  fon    aflault   de- 

antent.A%w  mefne  is  no  excufe.  if  the  retaliation  by  the  defendant  were 

P.  402. 

Pur.,(hmer,t.         exceflive,  and  bore  no  proportion  to  the  neceflity,  or  the  pro- 

4Biac.ccm.ai7.  vocation  received.     Thefe  offences  are  punifhable  by  fine 

and 
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and  imprifonment  and  finding  fureties,  or  with  other  igno-  Q^.  viu.  §  i. 
minious  corporal  penalties,  fuch  as  the  pillory,  where  they  Cww»  */<>*it 

....  .  ,    -  ,  r     ar.d  ba'.ttrj. 

are  committed  with  any  very  atrocious  ddign  ;  as  in  the  cale  _ 

of  affaults  with  intent  t'o  murder,  ravifh,  or  commit  other  ^jjfaa2t  -w'nk  .». 

felonies  or  high  mifdemeanors  •>  which  intent,  to  be  collected 


from  the  circumftances  of  the  cafe,  is  no  doubt  a  very  great 
aggravation  of  the  offence. 

I  proceed  now  to  the  confideration  of  various  affaults 
of  an  aggravated  nature,  which  have  been  made  the  fubjecis 
of  iegiflative  provifion. 

The  firft  fpecies  of  felonious  affault  with  intent  to  kill  or          $  2. 
otherwife  hurt,  whereof  the  legiflature  has  enhanced  the  4^***/r" 

nmffnftfi 

penalty,  is  one  which  has  been  already  noticed.     The  flat.  9  Ar.a.  c.  16. 

9  Ann.  c.  16.  ena&s,  "  that  if  any  perfon  or  perfons  fhall  Antt»  P*  89* 

"  unlawfully  attempt  to  kill,  or  (hail  unlawfully  affault  and 

"  ftrike  or  wound  any  perfon  being  a  privy  counfellor,  when 

*'  in  the  execution  of  his  office  of  a  privy  counfellor  in 

"  council  or  in  any  committee  of  council  •,  the  perfon  or 

"  perfons  fo  offending,  being  thereof  convicted  in  due  form 

*'  of  law,  (hall  be  declared  felons,  and  fuffer  death  without 

"  benefit  of  clergy." 

By  the  prior  ftat.  of  the  1  1  H.  6.  c.  1  1.  (enforcing  a  Cmi-  Verniers 
lar  provifion  in  the  ftat.  5  H.  4.  c.  6.)  «  If  any  affault  or 
"  affray  be  made  to  any  lords  fpiritual  or  temporal,  knight  of 
11  the  (hire,  citizen,  or  burgefs,  come  to  the  parliament,  or 
"  to  other  council  of  the  king  by  his  commandment,  and 
«'  there  being  and  attending  at  the  parliament  or  council  ; 
"  that  then  proclamation  (hall  be  made  in  the  mod  open 
*'  place  of  the  town  by  three  feveral  days,  where  the  affault 
"  or  affray  fhall  be  made,  that  the  party  who  made  fuch 
ft  affray  or  affauk  yield  himfelf  before  the  king  in  his  Bench 
*f  within  a  quarter  of  a  year  after  the  proclamation  made  if 
u  it  be  in  term,  or  otherwife  at  the  next  day  in  the  term 
"  following  the  faid  quarter  :  and  if  he  do  not,  that  he  be 
"  attainted  of  the  faid  deed,  and  pay  double  damages  to  the 
v  party  grieved,  to  be  taxed  by  the  difcretion  of  the  juflices 
"  of  the  fame  Bench,  or  by  inquefl  if  needful,  and  make 
"  fine  and  ranfom  at  the  king's  will.  And  if  he  come,  and 
*•'  be  found  guilty  by  inqueft,  by  examination,  or  otherwife, 

D  d  4  «'  of 
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Ch.  Viii.  §2.    «  of  fuch  affray  or  affault,  then  he  fhall  pay  to  the  party 

Common  affault  .          .  .  .      .       ,  ,  ' 

and  battey.  grieved  his  double  damages  found  by  the  mqueft  or  to  be 

•  "  taxed  by  the  difcretion  of  tlie  faid  juftices,  and  make  fine 

"  and  ranfom  at  the  king's  will  as  above  faid." 

•C!ersyn,ew.  Aflaults  on  clergymen  are  inquirable  before  the  king's 

9  Ed.  2.  c.  3.       couns  by  the  ftatt  y  £cj<  2.   C.  3. 

§  3.  By  the  ftat.  33  H.  8.  c.  12.  "  all  malicious  ftrikings,  by 

Pafae*'"^*         "  wnich  blood  is  filed,  againft  the  king's  peace,  within  any 

33  H,  8.  c.  12.    "  of  the  king's  palaces  or  houfes,  or  any  other  houfe  at  fuch 

4Blac.'c'om.'j24.  "  l'me  as  l^e  roya^  perfon  fhall  happen  to  be  then  demur- 

"  rant  or  abiding,   fliall  be  inquired  of  and  tried  before  the 

"  Lord  Steward,  &c.  (in  the  manner  therein  Hated).     And 

"  by  f.  7.  any  perfon  found  guilty  of  the  faid  offence  (hall 

*'  have  judgment  to  have  his  right  hand  ftricken  off  before 

*«  the  faid  Lord  Steward,  &c,  at  fuch  place  or  time  as  fliall 

"  be  appointed,   and  alfo  fliall  have  judgment  of  imprifon- 

"  ment  for  life,  and  fhall  pay  fine  and  ranfom  at  the  king's 

'*  pleafure."     Certain  cafes  are  afterwards  excepted. 

InWefimitijltr-          If  any  man  in  Weftminfter-hnll  or  in  any  other  place,  fit- 

s'ln'ft  140.         ting  the  courts  of  Chancery,  Exchequer,  K.  B.  andC.  B.,  or  be- 

4Biac.Com.i25.  ,fore  iuftices  of  affize  or  oyer  and  terminer,  fhall  draw  a  wea- 

i  Hawk.  ch.  21.  .  .     _.  ,  -  i.     . 

(.  3,  &c.  pou  upon  any  judge  or  juthce,  though  he  Itnke  not,  this  is  a 

Staundf.  38.  great  mifprifion,  for  which  he  fhall  lofe  his  right  hand,  fuffer 
perpetual  imprifonment,  and  forfeit  his  lands  for  life,  and 
his  goods  and  chattels.  So  it  is  if  in  Weftminfter-hall,  or 
any  other  place,  fitting  the  faid  courts  there,  or  before  juftices 
of  affize  or  oyer  and  terminer  and  within  view  of  the  fame, 
a  man  ft r ike  a  juror,  or  any  other,  with  weapon,  hand, 
flioulder,  elbow,  or  foot,  he  fliall  have  the  like  punifhment : 
otherwife  if  he  only  make  an  affault,  and  flrike  not.  Hence 
it  feems,  that  in  order  to  warrant  the  higher  judgment  for 
Icfs  of  member,  &c.  the  indictment  ought  exprefsly  to  charge 
Vidt  i  Sid.  211.  aftrokej  though  it  do  not  appear  whether  any  technical 

word  be  neceffary  to  be  ufed  for  this  purpofe. 

Rex  v.  Lord  In  a  late  cafe,  the  information  fet  forth  a  fpecial  commif- 

Thanef&.ithers,  £on  to  feverai  of  the  judges  and  others  for  the  trial  of  Arthur 

39  Geo.  3.  MS.   O'Connor  and  others  for  high  treafon  at  Maidftone,  &c. ; 

and  that  pending  the  ftflions,  after  the  acquittal  of  O'Connor, 

and  before  any  order  or  direction  had  been  made  by  the  court 

for 
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for  his  difcharge,  the  defendants  in  open  court,  &c.  made  a  ch.  vni.  §  3. 
great  riot,  and  riotoufly  attempted  to  refcue  him  out  of  the  f^Lj^j^.'  &ft 
cuftody  of  the  fherifF  of  Kent,  to  whofe  cuftody  he  had  been  _ 
affigned  by  the  faid  juftices  and  commiflioners ;  and  the  bet- 
ter to  effe£l  fuch  refcue  and  efcape  did  at  the  faid  fcffions, 
in  open  court,  and  in  the  prefence  of  the  faid  juftices  and 
commifGoners,  riotoufly,  &c.  make  an  aflault  on  one  J.  R. 
and  did  then  and  there  beat,  bruife,  woundt  and  ill-treat  the 
faid  J.  R,,  and  thereby  impede  and  obftruct  the  faid  juftices, 
&c.  This  was  the  fubftance  of  the  three  firft  counts.  The 
fourth  count,  after  dating  the  holding  of  the  faid  feffion  before 
the  juftices  and  commiffioners, barely  charged  that  the  defend- 
ants unlawfully  and  malicioufly  intending  to  break  the  peace> 
and  hinder  the  due  and  peaceable  holding  of  the  faid  feffions, 
did  with  divers  others  in  open  court  at  and  during  the  conti- 
nuance of  the  faid  feffion,  and  in  the  prefence  of  the  faid  juf- 
tices and  commiffioners,  on&c.  at  &c.  riotoufly  &c.  affemble 
together  to  break  the  peace  and  hinder  the  due  and  peaceable 
holding  of  the  faid  feffions,  and  being  fo  affc-mbled  did  then 
and  there  with  force  and  arms  at  the  faid  feffions,  in  open 
court  and  in  the  prefence  aforefaid  riotoufly,  ice.  make  a 
great  riot  and  difturbance,  &c.  and  thereby  for  a  long  time 
interrupt  and  obftru£l  the  faid  juftices,  &c.  in  the  lawful 
and  peaceable  holding  of  the  faid  feffion,  to  the  hindrance  of 
public  juftice.  The  5th  count  was  ftill  more  general.  Two 
of  the  defendants  were  found  guilty  generally  j  and  when 
they  were  brought  up  to  receive  judgment,  Lord  Kenyon 
intimated  confiderable  dcubt,  whether  the  court  were  not 
bound  to  pafs  the  judgment  of  amputation,  &c.  for  the 
offence  fo  laid  in  the  three  firft  counts  ;  and  the  matter  ftood 
over  for  confideration.  In  the  mean  time  the  difficulty  was 
avoided  in  the  prefent  inftance  by  the  gracious  interpolation 
of  the  crown,  as  appears  by  the  entry  on  the  roll ;  ftating  in 
fubftance,  that  before  judgment  was  pronounced  the  Attor- 
ney General  faid,  that  he  had  received  his  Majefty's  royal 
commands  and  warrant  concerning  the  prifoners,  and  the 
aforefaid  mifdemeanor,  Sec.  under  the  fign  manual;  wherein 
after  reciting  that  fuch  an  information  had  been  exhibited  , 

againft  the  defendants,  on  which  they  had  been  found  guilty, 
Jiis  Majefty  thought  fit  to  difcharge  them  from  fuch  parts  of 

the 


ch.  via.  §  3. 

In  tbt 

Weft, 


Jn  the  (ourti  of 

lin/ier,  &c, 
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the  faid  information  on  which  any  doubt  had  arifen  or  might 
arife  whether  the  judgment  thereon  were  difcretionary  in  the 
court,  and  authorifed  the  Attorney  General  to  enter  a  noli 
profequi  as  to  fuch  parts,  and  to  pray  judgment  only  on  fuch 
charges  as  left  the  punifhment  in  the  difcretion  of  the  court. 
Accordingly  a  rioli  profequi  was  entered  on  the  three  firfl 
counts;  and  on  the  4th  and  5th  t'he  court  gave  judgment, 
that  Lord  Thanet  mould  pay  a  fine  of  loool.  and  be  impri- 
foned  in  the  Tower  for  a  year,  and  give  fecurity  for  feven 
years,  himfelf  in  icr,odol.  and  two  fureties  in  5000!.  each;, 
and  that  Mr.  Fergufon  fliould  pay  a  fine  of  iool.,  be  impri- 
foned  for  a  year,  and  find  furety  for  feven  years,  himfelf  hi 
500!.  and  two  fureties  in  250!.  each. 

It  is  alfo  faid,  that  in  order  to  warrant  the  higher  judg- 
ment the  offence  mud  be  charged  to  have  been  committed 
in  the  prefence  of  the  king  or  of  the  juftices. 

But  the  refcue  of  a  prifoner  in  or  before  any  of  the  faid 
courts,  committed  by  any  of  the  faid  juftices,  is  a  great 
mifprifion,  for  which  the  party  and  the  prifoner  affenting 
to  it  mall  have  the  higher  judgment,  excepting  the  lofs  of 
his  hand,  where  no  fl;roke  or  blow  is  given. 

By  ftat.  5  &  6  Ed.  6.  c.  4.  f,  2.  "  If  any  perfbn  or  per* 
"  fons  (hall  fmite  or  lay  violent  hands  upon  any  other,  ei- 
"  ther  in  any  church  or  church-yard,  that  then  ipfo  facto 
"  every  perfon  fo  offending  (hall  be  deemed  excommuni- 
"  cate."  And  by  f.  3.  "  if  any  perfon  mail  malicioufly 
"  ftrike  any  perfon  with  any  weapon  in  any  church  or 
**  church-yard  ;  or  (hall  draw  any  weapon  in  any  church  o? 
"  church-yard  to  the  intent  to.  ftrike  another  with  the  fame 
«'  weapon  ;  every  perfon  fo  offending  and  thereof  being  con- 
'.'  victed  by  verdict,  or  by  his  own  eonfeflion,  or  by  two 
"  lawful  witneffes,  before  the  juflices  of  aflize,  of  oyer  and 
"  terminer,  or  juftices  of  peace  in  their  feflions,  by  force  of 
"  this  act,  (hall  be  adjudged  by  the  fame  juftices  before 
<.'  whom  fuch  perfon  fhall  be  convicted  to  have  one  of  his 
«  ears  cut  off;  or  if  he  have  no  ears,  then  he  (hall  be  marked 
"  and  burned  in  the  cheek  with  a  hot  iron,  having  the  letter 
«c  F  therein,  as  a  fray-maker  and  fighter,  and  further  he 
i  Burr.  »43,  «  (hall  ftand  ipfo  facto  excommunicated."  This  laft  part 

4  °f 


Cro.  Ellr.  405. 
Cro.  Car.  374. 
Cary's  cafe, 
Owen,  izo. 

Vide  authorities 
ante,  p.  408.  in 

margin. 
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In  churches  and 
church  yards. 
5&6Ed.6.  €.4 
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of  the  puniftiment  prefcribed  is  no  part  of  the  judgment  to  be  cii.  vin.  §  4. 
pronounced   by   the  common  law  courts:  but  follows  upon  &«fa«*«W 

*         .  '  church-yards. 

the  judgment  being  tranfmitted  to  the  ecclefiaftical  court,  . 


pn  a  proceeding  inftituted  thereon. 

The  indictment  mud  allege  that  the  weapon  was  drawn  p 
with  intent  to  ftrike,  &c.  ;  barely  charging  that  one  drew  ^e0£1'ir88; 
his  dagger  againft  another  is  not  fufficient  to  bring  the  cafe  z  Hale,  171. 
within  the  ftatute. 

Of  AffauJts  ivith  Intent  to  murder,  (ffr. 

In  the  earlieft  ages  of  our  law  it  feems  to  have  been  con-          x  * 
fidered  that  the  bare  attempt  to  commit  murder  was  fefony  ;  Affault  v>nb  ;*- 
but  that  idea  was  foon  exploded  ;  though  ftill  the  attempt  is  ytf 
punifhable  as  a  high  mifdemeanor  at  common  law.     In  the  Staun<Jf-  17- 
1  6  Car.  2.  Mr.  Bacon  was  indicted  and  convicted  for  lying  i  Lev.  146.' 

in  wait  to  kill  Sir  Harbottle  Grimftone,  mafter  of  the  rolls,  's,id  *3°- 

*  4BIac.Com.i9<L 
and  was  fentenced  to  fine  and  impnfonment,  and  to  find 

furety  for  his  good  behaviour  for  life,  and  to  acknowledge 
his  offence  at  the  bar  of  the  court  of  Chancery.     If  in  the 
attempt  to  kill  the  party  he  be  actually   maimed  under  the 
circumftances  defcribed  in  the  Coventry  act  before  men-  fi<&thelaft 
tioned,  the  offender  is  guilty  of  a  capital  offence,  although  chaPter>P-4°°« 
the  intent,  as  in  Coke  and  Woodburn's  cafe,  was  to  murder 
and  not  to  maim.     But  where  Mitton  was  charged   in  an  Mitton's  cafe, 
indiftment  for  an  affault  with  intent  to  murder  Mr.Crefpiemy  ;  adjourned  fittings 

r  fa    7  »   at  Weitminfter, 

and  it  appeared  in   evidence  that  the  defendant,  a  foldier,  Oftober  1788, 

in  marching  in  file  along  the  Strand,  had  wantonly  joftled  ^T\  j 

the  profecutor  off  the  pavement,  who  thereupon  (truck  him 

with  a  fmall  flick  which  he  had  in  his  hand  ;  on  which  the 

defendant  lowering  his  mufquet,  had  aimed  a  blow  at  the 

profecutor  with  his  bayonet  fixed  thereon,  and  thruft  him 

under  the  ear  :  Lord  Kenyon  C.  J.  being  of  opinion  that  if 

death  had  enfued,  it  would  only  have  been  manflaughter, 

directed  the  jury  to  acquit  the  defendant  upon  the  firft  count 

of  the  indictment,  charging  the  affault  to  be  with  intent  to 

murder.     On  the  other  hand  where  upon  an  indictment  for  Hannwood.§ 

an  affault  with  intent  to  commit  a  rape,  the  profecutrix  cafe,  winchefter 

proved  a  rape  adually  committed,  Buller  J.  direded  an  ^Oprr; 

acquittal,  as  the  mifdemeanor  was  merged  in  the  felony.        MS. 

But 
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Ch.vni.  §6.  But  the  ftatute  under  which  profecutions  of  this  fort  are 
-1  "  moft  frequently  carried  on  is  the  flat,  g  Geo.  I.  c.  22. 

§  6-          (commonly  called  the  Black  Ad~l),  which  ena&s  that  «'  If 
Stootiagat          it  any  perfon  Qr  perfons  fliau  wilfully  and  malicioufly  (hoot 
90.  i.e.  22.      «  at  any  perfon  in  any  dwelling -houfe  or  other  place;  or 
Made  ferpttual    "  lhall  forcibly  refcue  any  perfon  being  lawfully  in  cuftodjr 
ty3iG.  z.c-42.  «  of  any  oflflter  or  other  perfon  for  fuch  offence;  or  if  any 
"  perfon  or  perfons  fhall  by  gift  or  promife  of  money  or 
"  other  reward  procure  any  fubjeft  to  join  him  or  them 
"  in  any  fuch  unlawful  a£l ;  every  perfon  fo  offending,  being 
**  thereof  lawfully  convicted,  fhall  be  adjudged  guilty  of 
"  felony,  and  fuffer  death  without  benefit  of  clergy."  (a) 
»  MS. Sum  352.       ln  the  conftru&ion  of  this  branch  of  the  atl  it  has  been 
1723,  at  King!    holden  that  the  offence  under  confideration  has  no  relation 
fton,  8  st.'ir.    to  the  preceding  part  of  the  claufe,  confining  the  defcription 
of  the  offenders  therein  mentioned  to  "  perfons  armed,  &c. 
and  having  their  faces  blacked  or  being  otherwife  difguifed." 
And  Arnold   was  convicled  thereon   for  fhooting  at  Lord 
Onflow,  though  he  had  not  his  face  blacked  nor  was  other- 
wife  difguifed  at  the  time;  and  this  was  approved  of  by  all 
the  judges. 
Malice.  Malice  is  an  efTential  ingredient  in  this  offence ;  and  in 

&B^CG?ft?°7'  order  to  brin£  the  cafe  within  the  ftatute,  it  muft  be  fuch  a 
neaux'scafe,  {hooting  at  another,  as  if  death  had  enfued  the  homicide 
eor .  AdJr  Serjt!  would  have  b^en  murder.'  It  follows  that  neither  an  acci- 

Rec.  SefT.  Pap.    Jental  fliooting,  which  is  neither  wilful  nor  malicious,  nor 

p.  jig.  y^g. 

a  (hooting  in  the  intemperance  of  paffion,  upon  fuch  a  pro- 
Vide  Harris's       vocation  as  would  in  law  reduce  the  homicide  to  manflaugh- 

cafe,  tit.  Arrejl.  .      .  . 

ter,  are  within  the  meaning  ot  the  itarute. 
Shoctirg  at.  Though  it  be  not  necefiary  that  any  evil  confequence 

4Blac.Com.2O7.    „        ,  ,        r  i       n  n   i          'i 

fhould  enfue,  yet  mtjfjooting  at  muft  be  with  a  gun  or  other 

inftrument,  fo  loaded  as  to  create  danger  to  the  party  aimed 

at,  the  probable  confequence  of  which  would  be  to  kill  or 

jmpfon's  cafe,     maim  }vim  ;  anct  jt  mu{i  be  levelled  at  him.     And  therefore 

cor.  Ad*ir  Serjt.  where  Cook  a  landlord  had  diflrained  for  rent,  and  put  a 

i^C°r)C 2  o^1     man  m  pofleffion  ;  and  coming  in  the  night  to  fee  the  man, 

the  prifoner  his  tenant  attacked  him  and  wounded  him  with 

(<i)  See  a!f>  the  chafes  touching  the  furrender  of  fuch  offenders,  on  proclama- 
tion for  that  purpofe,  tit.  Larctnyt  (Deer.} 

a  fword 
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a  fword  in  revenge  for  the  diftrefs  ;  and  Cooke  making  his  c|1-  VIIT-  §  6- 
efcape  in  the  dark  by   a  different  way   from  what   he  had  0,i,er. 
entered  the  premifes,  the  prifoner  finding  he  was  gone,  and  • 

not  knowing  where,  fired  a  gun  towards  the  place  where 
Cooke  had  entered,  which  was  in  a  different  direction  from 
the  way  he  was  then  going  j  the  court  directed  an  ac- 
quittal. 

This  ftatute  at  once  creating  a  new  felony  and  making  it          $  7. 
capital,  it  muft  be  fo  with  all  its  confequences.  and  there-  Pr'incif^>  «- 

r  u  i          r    i  i  r  r  ****•",  and 

tore  the  rule  or  law  attaches,   that  every  perion  preient,  acaffariti. 

aiding  and  affifting,  muft  be  a  principal  in  the  fecond  degree.  R^^^U 

John  Granger  and  fix  other  coal-heavers  were  indicted  upon  Holt's  MS.  32. 

this  ftatute,  for  that    they  with  certain  guns  loaded,  &c.  (cSSkTtbecwi.. 

felonioufly  did  wilfully  and  malicioufly  (hoot  at  one  John  heavers' cafe,) 
Green,  he  then  being  in  his  dwelling-houfe,  &c.    Four  of  Cor.  Ld.'ch!  B. 

the  prifoners  fired  at  Green   through  the  windows  of   his  v"^\  G°TuId» 

r  and  A:lon  Js. 

houfe:    the  other  three  were  prefent  when  their  compa-  Leach,  f>i.  [laft 
nions  fired,  but  ufed  no  fire-arms  themfelves.     But  all  were  ed:t> ' volt  76  • 
afiembled  in  a  tumultuous  manner  before   Green's  houfe, 
which  they  attacked  ;  he  having  rendered  himfelf  obnoxious 
to  them  by  being  concerned  in  carrying  into  execution  an 
act  of  parliament  for  the  regulation   of  the  wages  of  coal- 
heavers.     They  \vere  all  found   guilty  and  executed;  the  PerGouldJ.MS. 
judges  being  of  opinion,  upon  reference  to  them,  that  the  sum"/.*!* MS' 
above  mentioned  rule  of  law  attached  upon  this  cafe ;  that 
the  offence  was  joint  and  feveral ;  and  that  one  indictment 
was  fufficient  againft  all. 

Gibfon  and  two  others  were  indicted  on  the  ftatute,  for  Resv.  Gibfon, 
that  they  with  a  loaded  piftol,  &c.  did  wilfully,  malicioufly,  wi^King- 
and  felonioufly  (hoot  at  John  Hardwood,  &c.     Gibfon  was  fton  Lent  Air- 
fojind  guilty,  and  the  other  two  acquitted.     It  was  objected  Gould  and  Bullcr 
that  three  could  not  be  guilty  of  the  fame  act  of  fhootinsr,  Js>  Z,MS-  Sum- 

.  522.  Leach,397. 

and  that  the  indictment  charging  the  act  to  have  been  done  hit  edit.  S.  C. 
by  three,  one  only  could  not  be  convicted.     The  judges  did    • 
not  determine  this  cafe,  the  prifoner  having  been  convicted 
of  another  capital  offence  at  the  fame  time.     But  at  the  con- 
ference upon  it  in  Eafter  term  1785,  Gould   J.  mentioned 
the  above  cafe  of  the  coal-heavers  as  in  point :  and  Eyre  B. 
faid  that  feveral  might  be  guilty  of  the  fame  act  ot  Uijot- 

ii  ing 
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Shooting  at  an 
ether. 

Wells'  cafe, 
Kent  Sp.  Afl". 
1786,  MS. 
Buller  and  Gould 
]s.  &  MS.Jud. 
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ing,  as  if  a  firing  were  tied  to  the  trigger  and  they  all 
pulled  it. 

Finally  in  Wells'  cafe  the  indi&ment  charged  that  the 
prifoner  and  divers  others  unknown  did  with  a  loaded  gun, 
&c.  unlawfully,  wilfully,  malicioufly,  and  felonioufly  (hoot 
at  one  James  Paxton.  And  the  fecond  count  charged  that 
a  perfon  unknown  wilfully,  &c.  (hot  at  J*  P.  and  that  the 
prifoner  unlawfully,  wilfully,  malicioufly,  and  felonioufly, 
was  prefent,  aiding,  and  abetting  the  aforefaid  perfon,  &c; 
and  concluded  that  fo  the  prifoner,  the  felony  lad  above 
mentioned,  in  manner  and  form  lafl  aforefaid,  unlawfully^ 
&c.  did  do  and  commit,  and  each  of  them  did  do  and  com- 
mit, &a  It  appeared  that  a  center-bit,  an  iron  crow,  a 
dark  lantern,  and  a  brace  of  piftols  having  been  found  hid 
in  Mr.  M'Ullock's  cart-houfe  at  Charlton  in  Kent,  Paxtori 
with  fome  others  armed  had  been  fet  to  watch  there.  On 
the  fame  night  the  prifoner  and  feveral  others  came  to  the 
fpot,  and  being  challenged  to  flop  by  thofe  who  were  fet 
to  watch,  a  conflict  enfued,  in  the  courfe  of  which  feveral 
fhots  were  fired,  one  of  which  was  levelled  at  Paxton  by 
one  of  the  gang,  though  probably  not  by  the  prifoner  him- 
felf,  as  he  was  feen  coming  over  a  fence  near  Paxton  at  the 
fame  time.  The  marks  of  bullets  were  afterwards  feen  in 
the  boards  of  an  adjoining  outhoufe,  in  the  direction  in 
which  the  gun  was  fired  at  Paxton.  Mr.  Juflicc  Afhhurfl, 
before  whom  the  prifoner  was  tried,  told  the  jury  that  if 
they  were  of  opinion  that  the  prifoner  and  the  other  men 
were  in  a  confederacy  together  to  make  an  attack  upon  Mr. 
M'Ullock's  houfe,  land  came  armed  with  an  intention  to 
oppofe  all  refiflance  j  and  that  in  the  profecution  of  that 
purpofe  the  prifoner  or  any  of  his  officiates  fhot  at  the  profe- 
cutor,  then  they  fhould  find  the  prifoner  guilty  ;  if  not, 
they  fhould  acquit  him.  The  jury  having  found  him  guilty  ; 
upon  reference  to  the  judges,  they  were  all  of  opinion  that 
the  direction  was  right  and  the  conviction  proper  :  and  that 
the  coal-heavers'  cafe  was  good  law. 

The  indidlment  mufl  purfue  the  words  of  the  aft,  and 
charge  the  offence  to  have  been  done  "  wilfully  and  malt- 
evidence.  «t  ciottfly"  as  well  as  felonioufly.     In  Davjes'  cafe,  it  was  laid 

Rex  v.  Davies, 

Hereford  Sum.  tO 

Air.  i7F8,  and  before  all  the  judges  in  Hil.  T.  1789.  MS.  Buller  J.  anc  MS.  Jud,  a  Leash,  5 
1-ft  edit.  S.C. 


Eafter  Term 
1786. 


Mffmaaiud 
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to  be   done    "  unlawfully,    malicioufly,    and   felonioufly,"        ™'  $  *• 


omitting  wilfully  ;  and  held  ill  by  a  majority  of  the  judges;  Mber. 

who  confidered  the  words  "  wilfully  and  malicioufly"  as  in  • 

part  defcriptive  of  the  offence  created  by  the  ftatute  ;  and 

that  they  were  bound  by  former  precedents  (a]  in  analogous  (a)  n.  Cro.EH*. 

cafes,  however  the  fenfe  and  legal  import  of  the  words  might  *47'  Hetl-  **• 

be  the  fame. 

The  ftatute  fays  "  if  any  perfon  (hall  fhoot  at  any  perfon 
in  any  dvjelling-houfe  or  other  place"     Count  Duroure  was 
indicted  on  the  act  for  {hooting  at  H.  Sandon  in  the  dwell-  1784,  cor.  HO- 
ing-houfe  of  Jamts  Brewer  and  John  Sandy  ;  and  it  appeared  p",*™^'  Sefl* 
that  the  names  of  the  owners  were  John  Brewer  and  James  *  L«ch,  390. 
Sandy.     This  was  ruled  to  be  a  fatal  variance  ;  for  though 
it  was  faid  not  to  be  necefiary  to  ftate  the  fact  to  have  hap- 
pened in  any  perfon's  houfe,  the  words  of  the  act  being 
c<  in  any  dwelling-houfe  or  other  place  ;"  yet  fuch  a  fact 
having  been  averred,  it  muft  be  proved  as  laid.     However  Vide  Pye'i  cafe, 
the  fame  fort  of  averment  has  fince  been  ruled  not  to  be  Mfd  J°.hnfone'« 

cafe,  tit.  Larceny 

immaterial  in  profecutions  for  robbery,  clergy  being  oufted 
in  all  cafes.     And  in  Harris'  cafe,  on  an  indictment  on  this 


act,  an   objection,  that    the  prifoner   having    fired  at  the  Sa!°P  SP-  Aff- 

•  1-      i  •  i         r  •  t_  •  -    •'    =  '  >  2n:*  after- 

party  within  his  own  houfe,  was  not  within  the  meaning  of  wards  before  all 
the  act,  was  over-ruled.  the  judges.  MS. 

Jud. 

It  is  alfo   enacted  by  the  fame  ftatute  (f.  14.)  that  the          $p. 
offences  therein  defcribed   may  be  "  tried  and  determined  7>fj/- 

•      •»!••«>•  o  Ceo.  i.e.  z*. 

f  in  any  county   in  England,  in  luch  manner  and  form  as  f  14, 
"  if  the  fact  had  been  therein  committed."   But  no  attainder 
thereon  fliall  work  corruption  of  blood,  lofs  of  dower,  or 
forfeiture.     This  option  has  been  ruled  to  extend  to  private  Rerv/Mort;«, 
profecutors  :  but  it  behoves  all  fuch  to  recollect  that  this  H'"  ^  \ 
right  is  not  to  be  exercifed  for  the  purpofes  of  injuftice  and 
oppreflion,  the  words  of  the  act  bzingfor  the  better  and  more 
impartial  trial,  &c. 

Ajjault  iv'ith  intent  to  rcb. 
0 

Another  offence  falling  within  the  prefcnt  clafs  is  that  of         f  ic. 
affaulting  another  with  intent  to  rob  him,  which  at  common  ^,^,3^"*" 
law  was  only  punifhable  as  a  mifdemeanor  ;  though  by  fome  s»uQ<tf-  27-  b« 

it 
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Ch.  VIII.  §  10.  it  had  been  confidered  as  felony,  upon  the  miflaken  maxim 
With  intent  t»      that  voluntas  reputabatur  pro  facto.     But  now  by   the  flat. 

7  Geo.  2.  c.  21.  for  the  more  effectually  preventing  fuch 

yGco.  2,  c.  21.  endeavours  it  is  enacted,  "That  if  any  perfon  or  perfons 
"  mall,  with  any  offenfive  (a)  weapon  or  inftrument,  un- 
"  lawfully  and  malicioufly  affault ;  or  {hall,  by  menaces,  or 
"  in  or  by  any  forcible  or  violent  manner,  demand  any 
"  money,  goods,  or  chattels,  of  or  from  any  other  pcrfon 
<c  or  perfons;  with  a  felonious  intent  to  rob  or  commit  rob- 
'*  bery  upon  fuch  perfon  or  perfons ;  that  then  and  in  every 
"  fuch  cafe,  all  and  every  fuch  perfon  and  perfons  fo 
"  offending,  being  thereof  lawfully  convicted,  mall  be 
"  adjudged  guilty  of  felony,  and  be  liable  to  be  tranfported, 
"  as  in  cafes  of  felony.  And  the  courts  by  and  before 
"  whom  he,  me,  or  they  mall  be  tried  and  convicted  mall 
"  have  power  of  tranfporting  fuch  offenders  for  feven  years, 
ff  upon  the  like  terms  and  conditions,  and  by  the  fame  ways 
'*  and  means,  and  in  like  manner  as  other  felons  may  be 
"  tranfported  to  any  of  the  colonies  in  America  by  any  law 
"  now  in  being." 

By  f.  2.  "  If  any  fuch  offender  break  gaol,  or  efcape  be- 
"  fore  fuch  tranfportation,  or  mall  return  into  any  part  of 
"  Great  Britain  or  Ireland  before  the  expiration  of  the  faid 
"  feven  years,  &c.  contrary  to  the  intent  and  meaning  of  the 
"  act  j  every  perfon  fo  breaking  gaol,  efcaping,  or  returning, 
"  &c.  being  thereof  lawfully  convicted,  mall  fuffer  death  as 
"  felons  without  benefit  of  clergy." 

R  i  r.  As  to  what  mail  be  confidered  as  a  fufficient  demand  of 

What  it  a  Dt.  money,  &c.  and  how  far  that  is  neceffary  :  Peter  Parfait 

*far^!ictff*Ty™  was  inflicted  on  tn'is  ftatute  for  affaulting  Thomas  Whefton 

Parfa'u's  cafe,  On  the  highway  with  a  piftol,  with  intent   to  rob  him. 

1748!  Serjt/4'  Upon  evidence  it  appeared  that  the  defendant  did  not  make 

i-ortter's  MS  anv  demand,  or  motion  or  offer  to  demand  the  prifoner's 

Leach,  19    (lad         ; 

edit.  33.)  s.  c.  money,  but  only  held  a  piftol  in  his  hand  towards  the  pn- 
foner,  who  was  a  coachman  and  on  his  box,  and  bid  him 
{top.  By  Lord  C.  J.  Willes  j  a  man  who  is  dumb  may  make 
a  demand  of  money,  as  if  he  {lop  a  perfon  on  the  highway 

(a]  As  to  what  fliall  be  confidered  as  an  offenjivc  weapon,  vldt  tit.  Offices  re- 
lating le  tit  Cufur.s  and  Excite, 

with 
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with  a  piltol,  and  put  his  hat  or  hand  into  the  carriage,  or  ch.  vm.  §  n. 
the  like  :  but  in  this  cafe  as  the  prifoner  only  hdd  a  piftol  r/«kt*te*tt9nl>. 
at  the  coachman,  but  fiid  nothing  to  him  but  "  ftop;"  that 
was  no  demand  of  his  money  as  the  a^t  requires,  and  there- 
fore it  was  not  within  the  aft  :  and  Chappel  J.   according, 
the  prifoner  was  acquitted  by  the  direction  of  the  court, 
without  entering  into  his  defence. 

I  cannot  forbear  obferving  upon  the  note  of  the  above 
cafe,  (the  accuracy  of  which  I  much  doubt,)  that  it  may 
feem  to  countenance  an  opinion  that  it  was  not  barely  fufn- 
cient  in  order  to  bring  an   offender  within  the  aft  that  he 
Ihould  make  an  aflault  upon  another  with  a  felonious  intent 
to  rob  him,  but  that  he  (hould  alfo  make  a  demand  of  his 
money,  &c.  though  it  was  admitted  that  fuch  demand  need 
not  be  by  words,  but  might  be  collected  from  the  a£ts  of  the 
party.     Now  the  words  of  the  act  are  in  the  disjunctive, 
that  if  any  perfon  with   any   offenfive  weapon,   &c.   fhall 
aiTiulr,  or  (hall  by  menace  in  or  by  any  forcible  or  violent 
manner  demand  any  money,  &c.  of  or  from  any  other  per- 
fon, with  a  felotriout  intent  to  rob,  c3V.     Upon  this  I  conceive 
the  jury  are  to  decide  with  what  intent  the  affault  or  demand 
was  made  ;  and  if  they  find  that  the  defendant  aflaulted  the 
profecutor  with  a  felonious  intent  to  rob  him,  it  brings  the 
cafe  exprefsly  within  the  words  as  well  as  fpirit  of  the  act. 
13ut  even  if  it  were  otherwise,  yet,  with  great  deference  to 
the  opinion  fuppofed  to  have  been  delivered  in  the  above 
cafe,  the  fa£t  of  (topping  another  on   the  highway  by  pre- 
fenting  a  piftol  at  his  breaft  is,  if  unexplained  by  other  cir- 
cumftances,  fufficient  evidence  of  a  demand  of  monev  to  be 
M  the  jury:  the  unfortunate   fufferer  understands   the 
language  but  too  well :  and  why  muft  courrs  of  jullice  be 
fappofed  ignorant  of  that  which  common  experience  makes  Poft.  418. 
notorious  to  all  men.     There  is  however  another  cafe;  in 
print,  which,  when  thecircumttances  of  it  and  the  true  point 
in  judgment  are  confidered,  will  perhaps  ferve  to  explain  the 
former  one.     William  Thomas  was  inditted  on  this  ftatutc  Rexr.  Thom*i 
before  Mr.  J.   Aflihurft,  for  malicioufly    and    febniouily  ^^"'J1.7^*' 
aflaulting  one  John  Lowe  on  the  highway  with  a  piftol,  with  Seff.  P.p.  3.97 1. 

a  felonious  intent  to  rob  him.     It  appeared  that  as  the  pro-  s"  ^ 

1  271 

lecutor  was  travelling  in  a  chaifc  in  che  evening,  the  prifoner 

£  c  after 
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following  ic  fome  time  prefented  a  piftol  at  the  poft- 
boy  and  bid  him  flop,  making  ufe  at  the  fame  time  of  many 
violent  oaths,  but  not  making  any  demand  of  money.  The 
carriage  was  immediately  flopped,  and  the  prifoner  turned 
towards  it,  but  perceiving  that  he  was  purfued,  he  immedi- 
ately rode  away  without  doing  or  faying  any  thing  to  Mr. 
Lowe  who  was  in  the  chaife,  and  he  was  foon  after  taken. 
Upon  this  indictment  the  court  directed  the  jury  that  the 
evidence  was  not  fufficient  ;  for  the  charge  was  not  for  an 
affault  with  intent  to  rob  the  poftilion,  but  for  an  aflault  on 
Mr.  Lowe  with  intent  to  rob  him  ;  of  which  there  was  no 
evidence  :  he  was  therefore  acquitted  :  and  at  the  fame 
feflions  was  tried  upon  another  indictment  for  an  aflault  on 
SefT.  Pap.  B.  Dring  the  pofl-boy  with  intent  to  rob  him.  But  the  fame 

p-  1015.  cor.  . 

the  DeP.  Rec.  evidence  being  given,  the  court  obferved  that  it  was  very 
clear  that  the  prifoner  did  not  mean  to  rob  the  poft-boy;  for 
when  he  prefented  the  piftol  to  him  and  bid  him  flop,  he 
made  no  demand  on  him,  but  went  up  to  the  perfon  in  the 

Tut  affauh  m,,ji    chaife.     The  true  point  therefore  which  is  to  be  collected 

ptrfwlnuTded'to  fr°m  tne^e  ca^es  i§>  tnat  ^  muft  appear  that  the  aflault  was 

berobbtd.  made  upon  the  perfon  againfl  whom  the  felonious  intent  is 

directed  j  which  perhaps  may  be  agreeable  to  the  ftrict  con- 

ilruction  of  the  flatute,  which  has   the  word  of  reference 

fuch.    The  truth  of  the  cafe  to  be  collected  from  the  circum- 

ftances  appears  to  have  been,  that  the  actual  aflault  was  upon 

the  pofl-boy,  but  the  intent  was  to  rob  the  perfon  in  the 

carriage  ;  for  as  foon  as  the  poft-boy  flopped,  the  prifoner 

turned  from  him  towards  the  chaife.     It  does  not  appear 

whether  he  afterwards  advanced  towards  Mr.  Lowe  in  fuch 

a  manner  as  to  amount  to  an  implied  aflault  upon  his  perfon  : 

it  may  rather  be  collected  that  he  was  interrupted  before  he 

had  time  to  advance.     Thefe  obfervations  may  ferve  to  ex- 

Ante,  416.         plain  the  opinion  given  in  Parfait's  cafe,  where  it  may  be 

remembered  that  the  profecutor  was  a  coachman,  and  the 

charge  was  for  afiaulting  with  intent  to  rob  him.     But  other 

cafes  which  occurred  foon  after  the  laft  have  put  the  con- 

ftruction  of  the  act  in  this  refpe£l  out  of  doubt.     Trufty  and 

Rex  v.  Tmfiy     Howard  were  indicted  for  a  felonious  aflault  on  John  Halfe, 

0.^1^1781    w'^  a  certam  offenfive  weapon  called  a  piftol,  with  a  feloni- 

Seir.  pjP.  735.   oits  intent  to  rob  him.     On  evidence  it  appeared  that  the 

prifoners 
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prifoners  rumed  out  of  the  hedge  on  the  profecutor,  who  was  ch.  vm.  §  j,/ 

the  driver  of  a  returned  chaife,  as  he  was  pafling  along  the       '' 

road  ;  and  one  of  them  prefenting  a  piftol  to  him  bid  him 

ftop,  which  the  boy  did,  but  called  out  for  affiftance  to  fome 

perfons  whom  he  had  met  juft  before.     On  this  one  of  the 

prifoners  threatened  to  blow  his  brains  out  if  he  called  out 

any  more ;  which  the  profecutor  neverthelefs  continued  to 

do  ;  and  prefently  he  obtained  affiftance  and  took  the  men, 

who  had  made  no  demand  of  money.     They  were  convicted 

and  tranfported.     The  following  cafes,  which  turned  on  the 

form  of  the  indictment,  underwent  full  conGderation,  and 

ferve  alfo  to  explain  the  true  nature  of  the  offences  defcribed 

in  the  act. 

The  indictment  in  the  cafe  of  Jackfon  and  Randall  charged         $  1 1. 

that  the  prifoners  unlawfully,  malicioufly,  and   felonioufly  F**  &*»*&•• 

made  an  aflault  on  A.  Gillefpie,  and  him  the  faid  A.  G.  tin-  Re*»  Jackfon 

lawfully  and  malicioufly  did  menace,  by  menacing  to  blow  QdpRl'dal-1.f 

his  brains  out,  with  a  felonious  intent  the  monies  of  the  faid  1783,  Seff. 

A.  G.  from  his  perfcm  and  againit  his  will  felonioufly  to  s^  j^'h 

Heal,  take,  and  carry  away,  againft  the  ftatute,  &c.     The  la*  edit.  303 

Recorder  thought  the  indictment  defective ;  for  that  it  was  e*£,  tbngetlxt 

neceflary  in  the  terms  of  the  ac~l  either  to  charge  that  the  axaffixtw* 

1—1  rr  i  ir.iidt  vntb  an  tf* 

allault  was  made  with  an  offenfive  weapon,  or  that  money,  Sec.  /,»/;««  wMp«c 
was  demanded;  (neither  of  which  were  itatedhere ;)  though  ^fJf^Sm 
it  was  not  neceflary  to  charge  both.  The  fa&  turned  out  » henna*  » <U- 
to  be,  that  the  two  prifoners  and  another  man,  in  the  night, 
fuddenly  laid  hold  of  the  profccutor  at  the  end  of  Craig's 
Court,  and  bid  hi'n  not  to  fay  a  word  or  they  would  blow 
his  brains  out;  but  while  one  of  them  was  fearching  in  his 
own  pocket,  (probably  for  an  iron  bar,  which  was  foon  after 
let  drop  by  one  of  them,)  but  before  any  demand  actually 
made  or  any  weapon  produced,  the  profecutor  made  refift- 
ance,  and  by  the  help  of  a  watchman  fecured  two  of  them, 
and  the  other  who  ran  away  was  afterwards  taken.  After 
conviclion,  the  queftion  was  referred  for  the  opinion  of  the 
Judges,  whether  the  indictment  in  defcribing  the  manner  in 
which  the  offence  was  committed  mud  not  necefiarily  ftate 
either  that  the  aflault  was  made  -with  an  offenfive  iveapsn  with 
a  felonious  intent  to  rob,  &c.  or  that  by  menaces,  or,  in  or  by 
Ee  2  a  forcible 
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Ch.  VIII.  §  12.  a  forcible  or  violent  manner  a  demand  of 'money ,  &c.  was  made 
*•  with  a  felonious  intent,  &c.t   the  words  of  the    aft    being 
Tuiy  Sefl.  178-,  throughout  in  the  disjunctive.     The  opinion  of  the  Judged 
Sefl'.  t'ap.  729.    was  afterwards  delivered,  that  the  indictment   was  infuffi- 
cient  in  not  having  ftated  that  the  affault  was  made  with  an 
offenfive  weapon,  or  that  any  demand  was  made,  &c. 
Rexv.Remnant,       So  in  Remnant's  cafe,  where  he  was  committed  for  that 
5 Term  Rep. 1 69.  w'ltn  force  and  arms  he  made  an  affault  on  the  profecutdr 
with  intent  felonioufly  to  ftcal,   take^  and  carry  away  from 
his  p^-ifon,  &c.  This  not  bein^  a  charge  of  any  offence  within 
the  ftatute,  the  court  bailed  him. 

Pegge's  cafe,  ^  In  Pegge's  cafe  the  indictment  charged,  that  the  prifoner 
conThomfon  B!  w'lt^  a  cerram  offenfive  weapon  or  inflrument  called  a  ftick 
MS.  Buiier  j.  in  and  upon  J.  R.  felonioufly  did  make  an  afiault,  and  did 
then  and  there  in  a  forcible  and  violent  manner  felonioufly 
If  the  irdiament  demand  the  goods,  &c.  of  him  the  faid  J.  R.  with  a  feloni- 

cnlf  charge  an 

a/auh,  itmujl  be  ous  uitent-to  rob  him,  &c.  and  his  goods,  &c.  from  his  per- 
iaid  to  be  unlaw-  f      zriA  aorainft  his  will  felonioufly  to  fteal,  take,  and  carry 

Jul  and  maliMus  °  1 

as  well  as  fthni-  avt^ay,  agamft  the  ftatute,  &c;     The  fad  was  clearly  proved, 
'wt'ncien'ar  "'fit    t^iat  ^le  Pr^oner  meeting  the  profecutor  in  the  highway  held 
a/fa  by  afekm-    up  a  large  club  to  him  and  bid  him  "  ftand   and  deliver;" 
Cpoi>ds'in'a forcible  ^ut  ^emg  tefifted  afterwards  ran  away.     The  prifoner  wag 
and  -vialem  w.z»-  found  guilty.     But  the  words  of  the  ftntute  not  being  pur- 
fued  in  that  part  of  the  indictment  wliich  charged  the  prifoner 
with  affaultirig  the  profecutor  with  an  offenfive  weapon,  the 
indictment,  not  laying  it  to  be  done  iinldivfully  and  malic'icuf* 
Ante,  f.  S.         Jyt  which  according  to  a  late  determination   of  Davis's  cafe 
on  the  Black  A£l  feemed  neceffary,  judgment  was  refpited 
till  the  opinion  of  the  Judges  could  be  taken,  which  was 
done  in  Trin.  term  1789,   when  the  conviction  was  holden 
right;  the   act   being   in   the  disjunctive ;  and  an   offence 
within  the  ftatute  being  well   laid  in  the  latter  part  of  the 
indi^ment,  without  the  words  unlawfully  and  malicioully; 
It  feems  therefore  admitted  in  the  above  cafe,  that  where 
the  aflault  is  the  only  ofience  charged  within  the  act,  it  muft 
be  hid  to  be  done  unlmvfully  and  maliciottjly  as  well  as  felo- 
nioufly. 

Monteth's cafe,  So  the  intent  to  rob  muft  be  alleged;  and  therefore  where 

o.  13.  Oftobei  tiie  indiQment  only  charged  that  the  prifoner  with  force  and 

thim's.  a,  a  arms,  i.  e.  with  a  certain  offenfive  weapon,  &c.  unlawfully, 

IieathJ'  6                                            malicicufly, 
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malicioufly,  and  felonioufly  made  an  afiault  on  W.  the  pro-  ch.  v\U.  §  is." 

/-  .......  ,  tit  J    Wif  A  intent  la  rib. 

iecutor  "  with  a  felonious  intent  the  goods,  chattels,  and 

monies  cf  the  faid  W.  from  the  perfon  and  againft  the  will  2Le,t},j 

of  the  faid  W.  then  and  there  fclor.ioufly  to  (leal,  take,  and  «*&    iT.  Pap. 

carry  away/'  the  court  held  that  this  was  not  a  fufficifiit  ^ 


defcription  of  the  offence  within  the  ftatute:  namely,  an  at-  E™  the 

...  .       .  f  .    ,  <a  rob  muf  te 

tempt  to  rob,  which  always  includes  force  and  violence,  ctergtd. 
Therefore  the  prifoner  was  difcharged  from  this  indictment, 
and  a  new  one  preferred  againft  him,  alleging  the  aflault  to 
be  «'  with  a  felonious  intent  the  monies  of  the  faid  W.  from 
the  perfon  and  againft  the  will  of  the  faid  W.  then  and  there 
felonioufly  and  violently  to  fteal,  take,  and  carry  away,  &c." 
on  which  indictment  he  was  convicted. 

As  to  the  defcription  of  the  weapon  ufed,  this  follows  the         $  13. 
fame  rule  as  in  the  cafe  of  homicide.     Sharwin  was  indicled  Defcriftun  cf 
for  having,  with  force  and   arms,  with  a   certain   ofFenfive  Anre,  p.  -341. 

weapon  called  a  wooden  ftaff,   unlawfully,  maliciouflv,  and  Shawm's  cafe, 

•  Oaklum,  July 

felonioufiy  made  an  aflault  on  J.  Gough,  with   a  felonious  SM  1-85,  cor. 

intent  to  rob  him;  againft  the  ftatute,  &c.  It  appeare'd 
that  while  Gough  and  one  Jenkinfon  were  riding  together 
in  the  highway,  Gough  received  a  violent  blow  from  a  great 
(lone  which  was  thrown  by  the  piifoner  from  the  h-dge. 
Going  towards  the  fpot  from  whence  theyfawthe  prifoner  run- 
ning acrofs  the  field,  and  following  him,  Gough  aflcedhimhow 
he  could  be  fuch  a  villain  as  to  throw  the  ftone  ;  on  which 
the  piifoner  threatened  Gough,  a:id  ran  to  and  ftruck  him  vio- 
lent!)' with  a  ft.ifF,  till  at  length  he  was  overcome  and  fecurf  d. 
The  pvifoner's  face  was  blacked,  and  he  denied  his  na;ne  ;  but 
on  being  queflioned  afterwards  as  to  his  motive,  he  faid  he 
was  very  poor,  and  want:d  half-a-guinea  to  pay  his  brewer. 
He  did  not  r.flc  for  money  or  goods.  After  convicli  n  the 
quellion  was  fubmitted  to  the  Judges,  whether  this  evidence 
were  fudicient  to  maintain  the  charge  in  the  indiflanent  ? 
In  Michaelmas  term  following,  (ten  Judges  being  prefent,)  all 
held  the  conviction  proper  :  for  here  the  weapon  laid  in  the 
indictment  -inH  the  weapon  proved  produce  the  fame  fort  of 
mifchlef,  namely,  by  blows  and  bruifes  ;  and  this  defcrip- 
tion would  have  been  fufikUut  upon  an  indictment  for 
n;urder. 

E  e  3  \Vr.h 
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ch.  vni  s  '4.       With  refpecl:  to  affaults  upon  revenue  officers  in  the  exe- 

With  inteit  to  rob.  .  .     f 

^  cution  ot  their  duty,  or  on  account  thereof,  the  offence  is  iox 

i  I4  intimately  blended  with  other   "  offences  relating  to  the 

j/au  n  on  reve-  cuftoms  and  excife,"  that  it  will  be  more  conveniently  con- 
w  &""'          fidered  under  that  head, 

§  i  r.  As  to  affauhs  on  perfons  wrecked.     By  flat.   26  Geo.  2. 

On  perfons  wreci.  c.  19.     "  If  any  perfon  or  perfoss  (hall  beat,  or  wound, 

26  G.  a.  c.  19.  "  w^tn  intent  to  kill  or  deftroy,  or  fliall  otherwife  wilfully 

f-  i-  "  obftruct  the  efcape  of  any  perfon  endeavouriug  to  five  his 

See  further  tit.  ,        ..,     c  i     ,      .    .  /,.  _.  .       r   ,. 

Malicious  vile-         or  ner  '»e  from  fuch  (viz.  any  (hip  or  veflel  of  his 


chief,  and  tar-  «'  jt-fty's  fubjedts  or  others,  which  fhall  be  in  diftrels,  or 
"  which  fhall  be  wrecked,  loft,  ftranded,  or  caft  on  (hore, 
"  in  any  part  of  his  majefty's  dominions)  (hip  or  veflel,  or 
'*  the  wreck  thereof  ;  fuch  perfon  or  perfons  fo  offending 
"  fhall  be  deemed  guilty  of  felony,  and  being  lawfully  con- 
"  vi£led  thereof  fhall  fuffer  death  without  benefit  of  clergy." 
By  f.  1  1.  of  the  fame  aft,  "  If  any  fheriffor  his  deputy, 
((  juftice  of  the  peace,  mayor,  or  other  magiftrate,  coroner, 
"  lord  of  a  manor,  commillioner  of  the  land-tax,  chief  oy 
*'  petty  conftable,  or  other  peace  officer,  or  any  cuftom-houfe 
tf  or  excife  officer,  or  other  perfon  lawfully  authorifed,  fhall 
'*  be  aflaulted  beaten  and  wounded,  for  or  on  account  of  the 
<*  exercife  of  his  or  their  duty,  in  or  concerning  the  falvage 
**  or  prefervation  of  any  fliip  or  veflel  in  diftrefs,  or  of  any 
ft  fhip  or  vcffel,  goods  or  effecls,  ftranded,  wrecked,  or  caft 
*'  on  fhore,  or  lying  under  water,  in  any  of  his  majefty's  do- 
"  minions  ;  then  any  perfon  or  perfons  fo  affaulting  beating 
*f  and  wounding,  fhall  upon  tri.il  and  conviction,  by  indict- 
"  ment  at  the  affixes  or  general  gaol  delivery  or  at  the  quarter 
ft  feffions  for  the  county,  riding,  or  divifion,  where  fuch 
"  offence  fhall  be  committed,  be  tranfported  for  feven  years 
"  to  fome  of  his  majefty's  colonies  in  America  ;  and  fhall 
"  be  fuhjeft  to  fuch  fubfequent  punifhment  in  cafe  of  return 
"  before  that  time  as  other  perfons  under  fentence  of  tran- 
"  fportation  are  by  the  law  fubjecled  unto." 

§  itf.  By  the  flat.  22  &  23  Cnr.  2.  c.  1  1.  f.  9.  for  the  fuppreffion 

By  marine,;.        of  piracy  it  is  enaded,  that  "  if  any  mariner  fhall  lay  violent 

a*  &  23  Car.  2.  /  .      '  .  .  .  ,  . 

c.  ii.  and  M  &  "  hands  oa  his  commander,  whereby  to  hinder  him  trow 
iaw  .3.0.7. 

See  more  uadsr 
tic.  Piracy. 


en  tomma 
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ft  fighting  in  defence  of  his  (hip  and  goods  committed  to  ch.vni.  §  16. 

«  his  truft  ;  he  (hall  fufFer  death  as  a  felon."     The  flat.  1  1  s> 

and  12  W.  3.  c.  7.  f.  9.  more  fully  enacts  that  "  any  per- 

"  fon"  guilty  of  that  offence  "  {hall  be  adjudged  to  be  a 

"  pirate  felon  and  robber,  and  being  convicted  thereof,  ac- 

"  cording  to  the  directions  of  that  aft,  (hall  fufFer  death, 

"  and  lofs  of  lands  goods  and  chattels  as  pirates,"  &c. 

By  flat.  9  Ann.  c.  15.  f.  8.  for  preventing  quarrels  on         ^  T-t 
account  of  gaming,  "  In  cafe  any  perfon  or  perfons  what-  .< 
"  foever  (hall  aflault  and  beat,  or  challenge  or  provoke  to  CJ 
tf  fight  any  other  perfon  or  perfons  whatfoever,  upon  ac- 
(t  count  of  any  money  won  by  gaming  playing  or  betting  at 
"  any  of  the  games  aforefaid,  ^i.  e.  by  f.  i.   at  cards,  dice, 
"  tables,  tennis,  bowls,  or  other  game  or  games  whatfoever); 
"  fuch  perfon  or  perfons  afTaulting,  &c.  or  challenging,  Sec. 
"  upon  the  account  aforefaid  (hall,  being  thereof  convicted 
"  upon  an  indictment  or  information,  forfeit  all  his  goods 
*'  chattels  and  perfonal  eftate  whatfoever,  and  be  imprifoncd 
«*  in  the  common  gaol  of  the  county  where  fuch  conviction 
"  fhall  be  had  for  two  years." 

On  an  indictment  againft  Randal  and  others  upon  this  Rex 
ftatute,  for  aflaulting  the  profecutor  on  account  of  money 
won  at  gaming,  the  latter  proved  that  he  had  been  gaming   178;. 
•with  the  defendants,  and  having  loft  his  money  to  them,  they 
had  propofed  breaking  up  and  going  away,  but  that  he  ob- 
jected to  it  and  wanted  them  to  play  on,  faying  that  they 
had  won  his  money,  and  would  give  him  no  opportunity  of 
recovering  it  back  ;  upon  which  they  had  committed  the 
aflault.     Buller  J.  was  of  opinion  that  the  game  being  over 
before  the  aflault  began,  the  aflault  could  not  be  faid  to  Lave 
ariien  out  of  the  gaoie,  but  from  what  the  proficutor  had 
faid  to  the  defendants.     And  that  it  was  neceflary  in  order 
to  bring  a  cafe  within  the  ftatute,  that  the  affiult  fhould 
arife  out  of  the  play  and  during  the  time  of  playing:  but 
that  here  the  play  was  over,  and  the  difpute  had  arifen  from 
the  profecutor's  own  words:  and  therefore  he  directed  t!  e 
jury  to  acquit  them  of  the  charge. 

E  e  4  «  If 
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[With  felonious,  malicious  y  or  unlawful  Inttnt,  (&.).. 

ch.  viil.  §18.  By  ft.  6  G.  i  .  ft  If  any  perfon  or  perfons  {hall  at  any  time 
IprilgalmtM.  "  wilfully  ancl  malicioufly  aflaultany  perfon  or  perfons  in  the 
'..  "  public  ftreets  or  highways  with  an  intent  to  tear,  fpoil,  cut* 

§  1  8.          "  burn,  or  deface,  and  (hull  tear,  fpoil,  cut,  burn,  or  deface 
j/auirwitb  in.    «  the  garments  or  cloaths  of  fuch  perfon  or  perfons  ;  every 

tent  toffoil  gar"  ' 

r.erts.  t(  fuch  offender,  being  thereof  lawfully  convicted,  fiiall  be 

f  n'/'  "  adjudged  guilty  of  felony  and  liable  to  the  pains  and  pe- 

'*  nalties  thereof  ;  and  the  courts  by  and  before  whom  he 

"  fne  or  they  fhall  be  tried  fhall  have  power  of  tranfporting 

"  fuch  felon  and  felons  for  feven  years,  on  the  like  terms. 

genial  head  "  and  conditions  as  are  mentioned  in  this  a£t  and  the  flat. 


of  lianiporta. 


C.  II. 

tion. 


4Biac.Com.245.  This  ftatute  was  occasioned  by  the  infolence  of  certain 
weavers  and  others,  who  upon  the  introduction  of  fome  Indian 
fafhions  prejudicial  to  their  own  manufactures  made  it  a 
practice  to  deface  them,  either  by  open  outrage,  or  by  pri- 
vily cutting  or  calling  aqua  fortis  in  the  ftreets  upon  fuch, 
as  wore  them. 

.  Renwkk       The  affault  mud  be  made  with  the  intention  defcribcd  in 
of.'  the  aft:  therefore  where  the  direft  intention  of  the  party 


Buiierj.  MS.     aflaulting  was  to  wound  the  wearer,  althpugh  in  fo  doing 
Ms'jui.  *      •  the  cloaths  muft  have  been  and  were  in  fa£t  cut,  it  is  no 

Leach,  426.  S.C.  ofr"ei)Ce  within  this  ftatute.     1  his  was  ruled  by  a  confider- 

l.lt  edit.  597.  .  , 

(,  b  ei  t  .orj       able  majority  of  the  Judges  to  whom  the  matter  was  referred, 

™-?r  Lr\  and    in  Renwick  Williams's  cafe,  who  was  convi£led  on  this  fta- 
\Vilfon  J.) 

If  tjie  intent  -wen  tute  ;  i  cafe  of  the  moft  brutal  maligni'ty;  where   the  pri- 
t,  wound,  tbovgb  foner  aauittd  t>y  fome  horrible  and  indefcribable  motive, 

tf>€  cio&iQS  jnujt  f 

be  at>d  were  cut     without  the  fmalleft  provocation  or  even  refcntment  ag.iinft 

**%A^bL  the  unhappy  fufFerer,  affaulted  a  lady  of  the  name  of  Porter 

te»t,  tbfcije  n      in  the  ftreets  of  London,   and  gave  her  a  violent  blow  ovtr 

JLrfftTft,'  '  the  hip  with  fome  fharp  inflrument,  which  cut  through  her 

clo.iths,  making  a  rent  of  two  feet  and  more,  and  wounded 

her  very  ftverely.     Buller  J.,  who  thought  the  cafe  came 

within  the  ftatute,  relied  on  the  authority   of   Coke    and 

Ar.tr,  p,  400.     "Woodburn's  cafe.     He  confidered   that  the   intent  of  the 

prifoner  was  to  wound  the  party  by  cutting  through  her 

cloaths  ;  and  therefore  that  he  mud  have  intended  to  cut  her 

cloaths;  and  the  jury,  whofe  fule  province  it  was  to  find  the 

Intent,  had  exprefsly  fo  found  it*    The  majority  who  thought 

cthtrwife 
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(Wit  a  felonious  >  malicious,  ar  unlawful  Intent  ,  £sV.). 


!f^*—  ***  ' 

jf-M  garnun;i. 


otherwife  held  that  in  order  to  bring  a  cafe  within  the  ch.  vni. 
act,  the  primary  intention  of  the  prifoner  muft  be  to  tear  or 
deface,  &c.  the  cloaths.  The  judgment  however  in  that  cafe 
turned  ultimately  upon  a  defect  in  the  form  of  the  indict- 
ment, which  charged,  that  the  prifoner  on  the  1 8th  January, 
30  Geo.  3.  at  the  parifh  of  St.  James,  &c.  wilfully,  malici- 
oufly,  and  felonioufly  did  make  an  afiault  on  A.  P.  with  in-» 
tent  wilfully  and  malicioufly  to  tear,  fpoil,  cut  and  oetace 
her  garments,  cloaths,  &c.  And  that  the  f.iid  prifoner  on 
the  frid  iKth  Janu>iryy  feJV.  at  the  parifh*  aforefaid,  &c.  did 
•wilfully,  8cc.  tear,  &c.  certain  garments,  &c.  of  the  faid  A. P., 
to  wit,  a  filk  gown,  &c.  which  {he  then  had  and  wore  on  her 
perfon,  againft  the  form  of  the  ftatute,  See.  All  the  Judges 
prefent  agreed  that  the  indictment  was  ill  for  want  of  an 
allegation  that  the  cloaths  were  cut  at  the  fame  time  that  the 
affault  was  made  with  intent  to  cut  them  ;  the  words  then  , 

V-.dt  Bnckier  a 

and  there  not  being  added.     It  was  not  enough  to  charge  caie,  Dy.  6S. 
that  the  cloaths  were  cut  on  the  fame  day  that  the  affault  was  ^'  v  £rv 

•*  *  Corn.  K.  «,7i. 

made,  which  was  all  that  the  indictment  affumed  to  do. 

By  flat.  36  Geo.  3.  c.  9.    "  An  act  to  prevent  obftruc-         $19. 
"  tions  to  the  free  paffage  of  grain  within  the  kingdom.'*  ^"*J3!f?" 
*'  If  any  perfon  or  perfons   fhall  wilfully  and  mnlicioufly  ttef'ttfjfogt 
**  beat,  wound,  or  ufe  any  other  violence  to  or  upon  any  ; 
(l  perfon  or  perfons,  with  intent  to  deter  or  hinder  him  or  Ma  c  om  M  f- 
<f  them  from  buying  of  corn   or  grain  in   any   market  or  £ 
**  other  place  within  this  kingdom ;  or  unlawfully  beat  or 
"  wound  the  driver  of  any  waggon,  cart,  or  other  carriage 
**  or  horfe,  loaded  with  wheat,  flour,  meal,  malt,  or  other 
<«  grain,  with  intent  to  flop  fuch  wheat,  &c.  every  and  all 
f<  fuch  perfon  or  perfons  being  thereof  lawfully  convicted 
"  before  any  two  or  more  juftices  of  the  peace  of  the 
«*  county,  &c.  wherein  fuch  offence  (hall  be   committed 
"  or  before  the  juftices  of  peace  in  open  f-fOons,  (hall  be 
"  fent  to  the  common  gaol  or  houfe  of  correction,  there  to 
<*  continue  and  be  kept  to  hard  labour  not  Icfs  than  one  nor 
"  exceeding  three  months.     And  every  perfon  fo  offending  it  -fftnet ftby, 
"  a  fecond  time,  and  being  thereof  lawfully  conviaed,  lhall  a"d'rar.!- 

°  *  Jor  JmtnjtorSt 

*  be  adjudged  guilty  of  felony,  and  be  tranfported  for  feven 
r  years,  in  like  manner  as  other  felons  arc  directed  to  be 
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(With  felonious^  malicious,  or  unlawful  Intent ', 

rh.  VIH.  §  79.  «  by  law.     And  if  any  fuch  offender,  fo  tranfported,  ihaU 

Obftruftmz  fat-  .  .  .       ,  .         , 

fagcofg.atn.        >c  return  into  this  kingdom  before  the  expiration  of  the; 
•     »    "  faid  feven  years,  he  or  ihe  (hall  fuffer  death  as  a  felon, 
"  without  benefit  of  clergy.'*    Saving  the  corruption  of 
blood  and  lofs  of  dower. 

3i  G.  2.  c.zz.  Th.e  fame  provisions  were  before  ena&ed  by  the  flat. 
1 1  Geo.  2,  c.  22,  ftill  in  force ;  with  this  addition,  that  for 
the  firft  offence  the  juftices  were  alfo  directed  to  adjudge 
the  offender  to  be  publicly  whipped  by  the  keeper  of  the 
gaol  or  houfe  of  correction  in  fuch  city,  market-town,  osr 
fea-port,  in  or  near  which  the  offence  was  committed,  on 
the  firft  convenient  marketrday,  at  the  market-crofs  or 
place,  between  the  hours  of  1 1  and  2.  In  both  the  ftatutes 
there  is  a  provifion,  "  That  no  perfon  punifhed  for  any 
"  offence  by  virtue  thereof  fliall  be  punifhed  for  flie  fame 
«'  offence  by  virtue  of  any  other  law  or  ftatute."  But  by 
the  flat.  36  Geo.  3.  it  is  provided,  <«  that  nothing  therein 
<c  contained  {hall  be  deemed  to  abridge  or  take  away  any 
"  provifion  already  made  by  law  or  any  part  thereof,  for 
"  the  fuppreffion  or  punimment  of  any  offence  mentioned. 
«  in  the  ad." 

§  20.  .  By  ft^t-  12  Geo.  i.  c.  34.  f.  6.  "  If  any  perfon  or  per* 
Cnmcftcrwul-  «  fons  fhall  affault  or  abufe  any  mafter  woolcomber  OT 
11  G.  j.  c.  34..  <c  mafier  weaver,  or  other  perfon  concerned  in  any  of  the 
f- 6>  "  woollen  manufactures  of  this  kingdom,  whereby  any  fuch 

"  mafter  or  other  perfon  fhall  receive  any  bodily  hurt  for 
"  not  complying  with,  or  not  conforming,  or  not  fubmit* 
"  ting  to  any  fuch  illegal  by-laws,  ordinances,  rules,  or 
"  orders  aforefaid  i"  (that  is,  as  appears  by  f.  i.  all  con* 
trails,  covenants,  or  agreements,  and  all  by-laws,  ordinances, 
rules,  or  orders,  in  unlawful  clubs  and  focieties,  entered 
into  by  perfons  brought  up  in,  profefling,  ufmg,  or  exer- 
cifing  the  art  and  myftery  of  a  woolcomber  or  weaver,  or 
journeyman  woolcomber  or  journeyman  weaver  in  this  king- 
dom, for  regulating  the  faid  trade  or  myftery,  or  for  regu- 
lating or  fettling  the  price  of  goods,  or  for  advancing  their 
wages,  or  for  kffening  their  ufual  hours  of  work;)  "  every 
"  per  fun  fo  knowingly  and  wilfully  offending  in  the  premifes> 
"  being  thereof  lawfully  convicted,  upon  any  indictment 

"  to 
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uS)  malicious  t  or  unlawful  Intent,  CSV.). 

(f  to  be  found  within  twelve  calendar  months  next  after  any  ch.  vnr.  §  10. 

«  fuch  offence   committed,    (hall   be   adjudged  guilty   of  Jj 

"  felony,  and  {hall  be  tranfported  for  feven  years  to  one  of 

'*  the  colonies  or  plantations  in  America,  in  fuch  manner, 

«'  &c.  and  under  fuch  pains  and  penalties  as  felons  in  other 

**  cafes  are  by  law  to  be  tranfported." 

By  f.  8.  the  like  provifions  are  extended  to  "  combers  of 
fc  jerfey  and  wool,  frame-work  knitters,  and  weavers  or 
<c  makers  of  (lockings,  and  to  all  perfons  whatfoever  em- 
*'  ployed  or  concerned  in  any  of  the  faid  manufactures," 
&c. 

For  other  offences  of  a  Cmilar  nature,  I  muft  refer  to  the 
of  Malicious  Mifchief,  &c. 


CHAP.    IX. 

FALSE  IMPRISONMENT  AND  KIDNAP. 
PiNG. 


1.  Falfe  Imprifonment  at  Common  Lnw.  .  $  i 
Arrefl  of  Ambaffadorsy  &c.  declared  illegal  by  7  Ann. 
c.  12.;  inquirable  before  a  particular  tribunal.  §  2 

2.  Kidnapping,  or  the  dealing  and  carrying  away  of  any 

Perfon,  a  great  Mifdemeanor  at  Common  Law      §  3 

When  done  in  the  Northern  Counties  for  the  fake  of 
Ranfom  or  Plunder,  made  Felony  without  Clergy  by 
flat.  43  Eliz.  c.  13.  ib. 

Sending  the  Party  abroad  only  a  Mifdemeanor  at  Com- 
mon Law.  -  -  -  -  §4 

Punifhable  by  Habeas  Corpus  Ac~l  with  500  /.  Damages, 
to  be  recovered,  and  by  the  Penalties  of  a  Prsemu- 
nire,  and  Incapacity  to  hold  Office,  or  receive  a 
Pardon  for  it.  -  -  #. 

Matters  of  Ships  wilfully  leaving  Perfons  on  Shore  in 
foreign  Countries  fhall  fuffer  3  Months  Imprifon- 
ment by  flat.  1 1  &  12  W.  3.  c.  7.  -  §5 


Falfe  Imprifonment. 

§  I.          VI7HAT  has  been  faid  before  reflecting  common  aflaults 
Falje  imprifon-  an(^  batteries  will  fuffice  alfo  to  excufe  the  brevity  of 

m&nt*  •  -  • 

this  chapter.  Ihe  fubject  of  falfe  imprifonment  is  amply 
difcufletl  in  books  treating  of  the  civil  redrefs  of  the  party 

Bull.  Ni.Pri.22.  injured,  which  are  in  common  ufe.     In  one  of  thefe   it   is 

&  <viat  6  Bac.  J 

Abr.  569.  defcribed  to  be  every  reftraint  of  a   man's  liberty  under  the 

cuftody  of  another,  either  in  a  gaol,  houfe,  (locks,  or  in  the 
ftrect,  whenever  it  is  done  without  a  proper  authority. 
Whatever  is  a  legal  juilification  of  the  imprifonment,  may 
be  given  in  evidence  under  the  general  iffue,  upon  an  iudidl- 
muit;  as  in  the  cafe  of  an  aiT.mlt :  and  the  punifhment  for 
this  offence  is  as  in  the  cafe  of  other  mifdemeanors. 

There 
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There  is  one  fpecies  of  arreft  by  legal  procefs,  however    Ch.  ix.  §  2. 

r  f  •  1-1  r      i         !_•    I.    Jtrrtft  of  ombef- 

regular  in  the  frame  of  it,  which  on  account  or  the  nign  ja^fj  v- 

rntereft  of  the  nation  in  the  confequences,  has  been  declared    ..  » 

to  be   illegal,  and  confi-quently  the  parties  concerned  are 

guilty    of  falfe    imprisonment  j    and  that  is  the  arreft  of  c^,.2rc 

foreign    ambafladors.     The    ftat.    7   Ann.  c.  1 2.   declares,  _  Anfl  c%  Ii% 

"  that  all  writs  and  proceiTes  fued   or  profecuted,  whereby 

*"  the  perfon  of  any  ambaffador  or  other  public  minifter  of 

c<  any  foreign  prince  or  ftate,  authorized  and   received  as 

u  fuch  by   her  majefty,  &c.  or   the   domeftic  or  domeftic 

"  fervant  of  any  fuch  ambaflador  or  other  public  minifter, 

•'  may  be  arrefted  or  imprifoned,  or  his  or  their  goods  or 

"  chattels  feized,  &c.  (hall  be  null  and  void  to  all  intents 

**  and  piirpofes."     And  by  f.  4.  "  In  cafe  any   perfon   or 

'*  perfons  fue  forth  or  profecute  any   fuch  writ  or  procefs, 

€<  fuch  perfon  and  perfons,  and  all  attornies  and  folicitors, 

**  profecuttng  and   foliciting  in   fuch  cafe,  and  all  officers 

*'  executing  any  fuch   writ  or  procefs,  being  thereof  con- 

**  vicled  by  the  confeffion  of  the  party,  or  by  the  oath  of 

"  one  or  more   credible  witnefTis,  before  the  Lord  Chan- 

*c  cellor,  or   Lord    Keeper   of   the    Great  Seal,  the  chief 

*{  juftices  of  B.  R.  and  C.  B.,  or  any  two  of  them,  (hall  be 

*'  deemed  violators  of  the  laws  of  nations,  and  difturbers  of 

<c  the  public  repofe  ;  and  (hall  fuffer  fuch  pains,  penalties, 

•*  and  corporal  punifhment  as  the  faid  Lord  Chancellor,  &c. 

<e  or  any  two  of  them  (hall  judge  fit  to  be  impofed  and  in- 

•'  Sifted:"    Seci.  5.  provides    "  that  no  merchant  or  other 

"  trader  within  the  bankrupt  laws,  who   fhall   put  himfelf 

"  in  the   fervice  of  fuch   ambaflador,  &c.  fhall    take   any 

"  benefit  by  the  act. ;  and  that  no  perfon  fhall  be  proceeded 

"  againft  as  having  arrefted  the  fervant  of  an  ambaflador  or 

<(  public  minifter,  by  virtue  of  this  aft,  unlefs  the  name  of 

**  fuch  fervant  be  firft  regiftered  in  the  office  of  one  of  the 

"  principal  fecretaries  of  llate,  and   by  him  tranfmitted  to 

"  the  fherifFs   of  London    and   Middlefex,  &c.  who   fhall 

"  hang  up  the  fame  in  fome  public  place  in  their  offices, 

*<  whereto  all  perfons  may   refort  and  take  copies   thereof 

"  without  fee  or  rc\vaid." 

Kidnapping. 

The  moft  aggravated  fpecies  of  falfe  imprifonme.nt  is  the          §  3. 
dealing  and  carrying  away,  or  fecreting  of  any  perfon,  fome-  !:!1*I?rey  *  cafe> 
times  called  kidnapping,  which  is  an  .offence  at  common  Comb.  xo. 


43°  Falfc  Imprifonment  and  Kidnapping. 

Ch.  IX.  §  3.    law,  punifhable    by    fine,   imprifonment,  and  pillory.     Of 
•  this  nature  is  the  offence  pointed  ont    by  the   flat.   43  Eliza 

Je*u%e"artbern  C*  !3'  which  reciting  that  man7  fubjects  dwelling  and  in- 
43  Eiis.  c.  13.  habiting  within  the  counties  of  Cumberland,  Northumber- 
land, Weftmoreland,  and  the  bifhoprick  of  Durham,  had 
been  taken>  fome  from  their  houfes,  others  in  travelling,  or 
otherwife,  and  carried  out  of  the  fame  counties,  or  to  fome 
other  place  within  the  fame,  as  prifoners,  and  cruelly  treated 
till  they  have  been  redeemed  by  great  ranfoms,  &c.  enacts, 
"  that  whoever  (hall  without  good  and  lawful  warrant  and 
"  authority,  take  any  of  the  queen's  fubje&s  againfl  his  or 
"  their  will,  and  carry  them  out  of  the  fame  counties,  or 
*'  to  any  other  place  within  any  of  the  faid  counties, 
"  or  detain,  force^  or  imprifon  him  or  them  as  prifoners, 
"  or  againft  his  or  their  wills,  to  ranfom  them,  or  to  make 
"  a  prey  or  fpoil  of  his  or  their  perfon  or  goods^  upon 
"  deadly  feud,  or  otherwife  :  or  whoever  fh.ill  be  privy, 
"  confenting,  aiding,  or  aiTifting  unto  any  fuch  taking, 
'"  detaining,  or  carrying  away,  or  procure  the  taking,  de- 
'*  taining,  or  carrying  away  of  any  fuch  perfon  or  perfons 
"  prifoners  as  aforefaid  j  and  fhall  be  of  any  of  the  faid 
"  offences  indifted  and  lawfully  convidled,  or  (ball  (land 
"  mute,  or  challenge  peremptorily  above  20  jurors  before 
"  the  juftices  of  affize,  gaol  delivery,  oyer  and  terminer, 
"  or  of  the  peace,  within  .any  of  the  faid  counties,  at  fome  of 
"  their  general  feflions,  &c.  ftiall  be  adjudged  felons  and 
«'  fufFer  death  without  benefit  of  clergy,  and  fhall  forfeit  as 
«'  in  cafe  of  felony." 

t  4>  The  forcible  abdutlion  or  ftealing  and  carrying  away  of 

Kidr.appu,g  by      any  perfon  is  greatly  aggravated  by  fending  them  away  from 

^tonn'tri^ ^°r"gn  t^e'r  own  countrv  "'to  another,  properly  called  kidnapping  ; 

4Biac.Com.2i9.  though  the  puniftiment  at  common  law  is  no  more  than 

fine,  imprifonment,  and   pillory.     In   every  view   it  is  aa 

offence  of  primary  magnitude,  and  might  well  have  been 

fubftituted  upon  the  roll  of  capital  crimes  in  the  place  of 

31  Ca».  2.  c.  i.    many  others  which  are  there  to  be  found.     By  the  habeas 

*toferpgb*4    corpus  aft  (f.  12.)  "  for  preventing  illegal  imprifonments  ia 

lytrdjta.  ««  prifons  beyond  feas,"  it  is  ena&ed,  "  That  no  fubjecl:  of 

«'  this  realm,  who  (hall  be  an  inhabitant  or  refiant  of  this 

*'  kingdom  of  England,  dominion  of  Wales,  or  town   of 

"  Beiwick  upon  Twcedj  (hall  be  fcnt  prifoner  into  Scotland, 

*'  Ireland^ 
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w  Ireland,  Jerfey,  Guernfey,  Tangier,  or  into  ports,  gar-  CKTX. 
«'  rifans,  iflands,  or  places  beyond  the  Teas,  which  are  or 
**  at  any  time  hereafter  (hall  be  within  or  without  the  do- 
<{  minions  of  his  majefty,  his  heirs  or  fucceSbrs  ;  and  th^l 
"  erery  fuch  imprifonment  is  hereby  enacted  and  adjudged 
"  to  be  illegal ;  and  that  if  any  of  the  faid  fubje&s  (hall  be 
*c  fo  imprifoned,  every  foch  perfon  and  perfons  fo  imprlfoned, 
*'  (hall  and  may,  for  erery  fuch  imprifonment  maintain,  by 
«*  virtue  of  this  atr,  an  action  or  actions  of  falfe  imprifon- 
"  .ment,  in  any  of  his  majefty's  courts  of  record,  againft 
<(  the  perfon  or  perfons  by  whom  he  or  (he  (hall  be  fo  com- 
«*  mitted,  detained,  imprifoned, fent  prifoner,  or  tranfported, 
et  contrary  to  the  true  meaning  of  this  aci,  and  againft  all 
"  or  any  perfon  or  perfons  that  (hall  frame,  contrire,  write, 
"  feal,  or  countersign  any  warrant  or  writing  for  fuch  cota- 
"  mitment,  detainer,  imprifonment,  or  tranfportation,  or 
"  fhall  be  advifing,  aiding,  or  affifting  in  the  fame,  or  any  of 
**  them;  and  the  plaintiff  in  every  fuch  action  fhal!  hare 
**  judgment  to  recover  his  treble  cofls,  befides  damages; 
€t  which  damages  fo  to  be  given  fhall  not  be  lefs  than  500!.; 
"  in  which  aclion  no  deby,  ftay,  or  flop  of  proceeding  by 
"  rule,  order,  or  command,  nor  no  injunction,  protection, 
<c  or  privilege  whatfoerer,  nor  any  more  than  one  imparl- 
"  ance,  (hall  be  allowed ;  excepting  fuch  rule  of  the  court 
"  wherein  the  a£lion  fhall  depend,  made  in  open  court,  as 
<f  (hall  be  thought  in  juftice  neceflary,  for  fpecial  caufe  to 
"  be  expreoed  in  the  faid  rule.  And  the  perfon  or  perfcns 
*'  who  (hall  knowingly  frame,  contrive,  write,  feal,  or  coun- 
<l  terfign  any  warrant  for  fuch  commitment,  detainer,  or 
"  tranfportation,  or  (hall  fo  commit,  detain,  imprifon,  or 
*'  tranfport  any  perfon  or  perfons  contrary  to  this  a£r,  or  be 
**  any  ways  advifing,  aiding,  or  affifting  therein,  being  law- 
<c  fully  convicted  thereof,  (hall  be  difabled  from  thenceforth 
"  to  bear  any  office  of  truft  or  profit  within  the  faid  realm 
<f  of  England,  dominion  of  Wales,  or  town  of  Berwick- 
<s  upon-Tweed,  or  any  of  the  iflands,  territories,  or  domini- 
**  ons  thereunto  belonging;  and  (hall  incur  and  fuftain  the 
**  pains,  penalties,  and  forfeitures  of  a  praemunire,  and  be 
*'  incapable  of  any  pardon  from  the  king,  Sec.  of  the  faid 
"  forfeitures,  lofles,  or  difabilitics,  or  any  of  them  :"  (with 
an  exception,  (amongft  others,)  of  offenders  fent  to  be  tried 
15 
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ch.  IX.  §  5.    where  their  offences  were  committed,  and  where  they  ought 

' 


to  be  tr;e(n      By  i  j.    «<  NO  per(-on  ftvall  be  fued  or 

tojoietgn  '  J  * 

s.  '  bled  for  any  offence  againft  the  ad,   unlefs  within  two 

years  after  the  offence  committed,  in  cafe  the  party  grieved 


of  tt  ^^  not  be  then  jn  prifon  .  and  if  he  (hall  be  in  prifon 
tf  then  within  two  years  after  the  deceafe  of  the  perfon  im- 
ct  prifoned,  or  his  or  her  delivery  out  of  prifon,  which  fhall 
«  firft  happen.'* 

§  5-  Alfo  by  flat,  ii  &  12  W.  3.  c.  7.  f.  18.  "  If  any  mafl-er 

'l-  "  °^  a  mercharit  (hip  or  veffel  fliall  during  his  being  abroad 
iy  having  frerjom  ti  force  any  man  on  fhore,  or  wilfully  leave  him  behind,  in 

en  (bore  in  f'-rdgn  »    «    »       «  •  i/-i  r    r 

countries.  "  a»y  of  his  majefty  3  plantations  or  elte  where,  or  fhall  refufe 

ii  &  iz  W.  3.    u  to  bring  home  vviih  him  again  all  fuch  of  the  men  whom 

c.  7.  f.  18. 

made  perpetual     «  he  carrie-.i  out  with  him,  as  are  in  a  condition  to  return, 

"  Iy'  *'  when  he  (hall  be  ready  to  proceed  in  his  homeward-bound 
"  voyage;  every  fuch  mafter  flvall,  being  thereof  legally 
"  convicted,  fuffer  three  months  imprifonment  without  bait 
*'  or  mainprize." 
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CHAP.     X. 

RAPE, 

AND  THE  UNLAWFUL  CARNAL  KNOW- 
LEDGE OF  FEMALE  CHILDREN. 


Rape. 

The  carnal  Knowledge  of  a  Woman  by  Force  and 
againft  her  "Will.  -  §  i. 

How  puniftiable  at  common  Law.    ib. 
How  by  Stat.  3  Ed.  i.  c.  13.    73  Ed.  i.  ft.  i.  c.  34. 
and  1 8  Eliz.  c.  7.     Felony  without  Clergy,   ib. 

Alufe  of  Female  Children  under  10  Years  of  Age  ^ 
by  carnal  Knowledge  ^ 

Felony  without  Clergy  by  Stat.  1 8  Eliz.  c.  7.  ib. 
Confent  not  material  under  that  Statute.  §  2. 

If  above  10  and  under   12,  carnal  Knowledge  with 

Confent  is  a  Mifdemeanor.    ib. 

Carnal  Knowledge,  how  proved.  §  3. 

Attempt  to  ravljb)  a  Mifdemeanor.       -  -  §  4. 

Witnefst  where  Party  grieved  is  of  tender  Years.  §  5. 

Cannot  be  heard  %vithout  Oath.   ib. 

Qu.  Whether  her  Declarations  recently  after  the  F-£l, 

confirmatory  Evidence  ?    il. 

A  Wife  is  competent  to  give  Evidence  againft  her 
Hufband  for  aiding  another.  -  -  §  6. 

What  is  proper  collateral  or  confirmatsry  Evidence. 
Principals  and  Accejjliries.  -  -  $  8. 

A  Boy  under  14  prefumed  incapable,    ib. 
So  a  Hufband  cannot  by  Law  be  guilty  of  raviftung  hii 

Wife.    ib. 

But  either  may  be  charged  for  aiding  others,   ib. 
There  may  be  AcceHaries  before  and  after.    ib~ 
Indictment  and  Appeal.  -  -  -  §  9* 

Appellant  muft  make  frefh  Difcovery  and  Purfuit.  ib. 
Muft  profecute  fpeedily.  ib.  Muft  not  have  con- 
fented  even  after,  ib.  Such  Confent  punifhable  by 
Stat.  6Ric.  2.  ft.  i.  c.  6.  ib. 

F  f  Appeal 
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.§. '• 

Definition  of 
rafe. 

l  Inft.  f.  190. 
zlnft.  180.433. 
1  Hale,  627,  8. 
131.    i  Hawk, 
ch  41.  f  I.  7. 
4Blac.  Com. 
210— 212. 
//CTO  pun'jbab'e 
*t  fcmncn  tacr, 
urd  iyjlututt. 
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Appeal  given  by  that  Statute  to  Hufband,  Father,  or 
next  of  Kin.  -  .  .  A  g, 

Form  of  the  Count.  *.  -  _  §  IO, 

It  muft  be  rapttlt :  but  qu.  carnaliier  cognovit,  ib. 
Appeal  muft  be  contra  formam  Statuti.    ib. 
•     Qu.  as  to  Indi&ment  for  Rape.  ib.      But  certainly  in 

cafe  of  Indictments  on  Stat.  18  Eliz.    ib< 
Indictment  on  Stat.  18  Eliz.  muft  purfue  the  Words  of 

it.   ib. 
Hufband  muft  join  in  Appeal,   ib.      Ne  unques  accou- 

plez,  &c.  a  good  Plea.  ib. 
Count  by  next  of  Kin  muft  fliew  in  what  Manner  he 

is  fo.    ib. 

Trial  in  proper  County.  -  *  §u. 

Pardon  muft  fpecify  the  Offence.   Ib. 


Rape,  and  the  unlawful  carnal  Knowledge  of 
Female  Children. 

'TpHESE  offences  of  which  I  propofe  to  treat  are  blended 
together  in  their  nature,  and  are  put  on  the  fame  foot 
by  ftatute :  I  fhall  therefore  confider,  i.  The  ftatutes  re- 
lating to  the  nature  and  puniftiment  of  thefe  offences:  and 
herein,  as  to  the  age  of  confent  of  female  children.  2.  What 
is  carnal  knowledge,  or  the  evidentia  fadli.  3.  Of  the 
teftimony  of  the  party  grieved  when  of  tender  years. 
4.  What  collateral  circumftances  are  material  to  be  given 
in  evidence.  5.  Of  principals  and  acceffaries.  6.  Of  the 
indi&ment  and  appeal. 

Rape  is  the  unlawful  carnal  knowledge  of  a  woman  by 
force  and  againft  her  will.  It  was  anciently  a  felony  and 
punifhed  with  death ;  in  lieu  of  which  William  I.  fubftituted 
caftration  and  the  lofs  of  eyes :  but  that  was  done  away  by 
the  ftat.  of  Weftminfter  i.  (3  Ed.  i.  c.  13.)  which  enafts, 
"  that  none  do  ravifti  nor  take  away  by  force  any  maiden 
«  within  age,  (agreed  en  all  hands  to  be  twelve,)  neither  by 
"  her  own  confent  nor  without,  nor  any  wife  or  maiden  of 
"  full  age,  nor  any  other  woman  againft  her  will :  and  if 
tl  aoy  do,  at  his  fuit  that  will  fue  within  forty  days,  the  king 
"  (hall  do  common  right :  and  if  none  commence  his  fuit 
««  within  forty  days,  the  king  (hall  fue :  and  fuch  as  be 

"  found 
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v  found  culpable  fliall  have  two  years  imprifonment,  and     Ch.  X.  §x. 

"  fine  at  the  king's  pleafure  ;  and  if  they  h-we  not  whereof,  r®™^ 

f<  they  (hall  be  puniflied  by  longer  imprifonment,  according  • 

«  as  the  trefpafs  requireth."     Soon  after  by  the  flat,  of  Js^-1-^1- 

Weftminfter  2.  rape  v/as  again  made  felony.     "  it  is  pro- 

"  vided,  that  if  a  man  do  ravifli  a  woman,  married,  maid, 

"  or  other,  where  (he  did  not  confent  neither  before  nor 

"  after,  he   (hall  have  judgment  of  life  and  of  member. 

"  And  likewife  where  a  man  ravifheth  a  woman  married, 

"  lady,  damfel,  or  other,  with  force  («},  although  (he  con- 

"  fent  after,  he  (hail  have  fuch  judgment  as  before  faid, 

"  if  he  be  attainted  at  the  king's  fuitj  and  there  the  king 

««  (hall  have  the  fuit." 

By  ft.  1 8  Eliz.  c.  7.  "  If  any  perfon  or  perfons  (hall  commit  1 8  Eliz.  e.  7. 
"  or  do  any  manner  of  felonious  rape,  and  be  found  guilty  by  c  ~rsy' 
"  verdict,  or  be  outlawed,  or  upon  arraignment  {hall  confefs 
"  the  fame,  they  (hall  fuffer  death  and  forfeit  as  in  cafes  of 
«*  felony  without  benefit  of  clergy.     And  by  flat.  3  W.  &   sW.&M.c.  9. 
M.  c.  9.    f.   2.    clergy  is  alfo  taken  away  from    fuch    as 
"  ftand  mute,  or  will  not  anfwer  dire&ly  to  the  felony,  or 
"  fliall  challenge  peremptorily  above  twenty  of  the  jury,  or 
«*  fliall  be  outlawed  thereupon."     Thefe  ftatutes  ouft  clergy 
in  all  cafes  as  well  from  the  principals  in  rape  in  the  firfl: 
degree,  namely,  fuch  as  commit  the  fa£t,  as  from  principals 
in  the  fecond  degree,  namely, thofe  who  are  prefent, aiding  and 
'  aflifting.     In  the  cafe  indeed  of  challenging  more  than  the  ^  Hale,  345. 
proper  number,  the  only  confequence  at  this  day  is,  that  the 
challenge   fliall  be  over-ruled.     But  acceflaries  before  and  I  Hale»  63J« 
after  in  rape  have  their  clergy. 

Further,  it  having  been  doubted  whether  a  rape  could  be  f3*|£jia*J? 
committed  upon  a  female  child  under  ten  years  of  age,  the  Dy.  303.  b.  M, 
ftat.   1 8  Eliz.  c.  7.  f.  4.,  "  for  a  plain  declaration  of  the  £|  JS'EIJZ^' 
"  law,"  enacls,-"  that  if  any  perfon  (hall  unlawfully  and  c-7-f-4- 
"  carnally  know  and  abufe  any  woman  child  under  the  age 
"  of  ten  years,  every  fuch  unlawful  and  carnal  knowledge 

(a)  This  diftiaflion  between  a  rape  and  a  rape  by  force  appears  to  be  founded 
•n  a  difference  which  once  prevailed  between  what  (in  the  old  French  law)  was 
called  the  raft  and  the  -vial.  The  firit  of  thefe  was  only  the  feduftion  of  a  ward 
with  intent  to  marry  her,  which  was  a  mifdemeanor.  The  viol  was  what  is  now 
understood  by  a  raff,  and  was  always  a  capital  offence,  Harrington  oa  ihe  Statutes, 
<h.  34.  p.  139. 

F  f  a  «  (hall 
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Ch  X.  $  i.      r<  frail  be  felony  ;  and  the  offender  thereof  being  duly  con« 
Of  MUrcn.      «.  vifted  (hall  fuffer  as  a  felon,  without  benefit  of  clergy." 


$2.  This- la  ft- mentioned  offence  however  is    not   properly 

a  MS!  Sum.       fp«aking  a  rape,  which  implies  a  carnal  knowledge  againft 

334>  5-  the  will  of  the  party  ;  but  a  felony  created  by  this  ftatute, 

f.  c.3  3intt.6o!  under  which  the  confent  or  non-confent  of  the  child,  undefc 

j  Hale,  631.        tne  agc  of  ten  vearS)  is  immaterial.    Lord  Hale  indeed  thinks 

that  if  the  child  be  above  10  and  under  12,  it  is  ftill  rape, 

though  (lie  confent ;  1 2  being  the  age  of  confent  of  a  female; 

and  becaufe  the  ftat.  of  Weftm.  i.  c.  13.  refers  to  that  pe- 

» Inft.  iSo.        nod,  as  Lord  Coke  agrees.     But  the  contrary  opinion  has  in 

3  inft.  60.         general  prevailed,  and  is  even  adopted  by  Lord  Hale  himfelf 

4Blac.Com.aia.  f    .  .     _, l  .  ,      ..     * 

i  Hawk.  ch.  41.  m  his  bummary.     And  with  tins  the  later  practice  accords. 

£  4' 7'  0  For  it  is  now  holden,  that  if  the  child  be  above  10,  it  is  not 

bum.  us. 

a  felonious  rape  unlefs  it  be  againft  her  will  and  confent :  and 
in  that  cafe  it  remains  a  rape,  though  (he  afterwards  con- 
fented  to  the  ravifher.  The  age  of  12  in  a  woman  is  indeed 
the  age  of  confenting  to  a  marriage,  and  the  period  to  which 
the  ftat.  of  Weftm.  i.  c.  13.  refers  by  the  words,  "  within 
*'  age."  But  by  that  ftatute  the  deflowering  a  child  above  10 
years  old  and  under  12,  if  with  her  own  confent,  is  made  only 
a  mifdemeanor ;  for  the  ftat.  of  Weftm.  2.,  which  reftored 
rape- to  the  crime  of  felony,  does  not  extend  to  this  cafe  : 
and  the  ftat.  1 8  Eliz.  c.  7.,  which  excludes  rape  from  the 
benefit  of  clergy,  makes  no  provifion  againft  the  deflowering 
children  with  their  own  confent,  but  only  where  the  children 
fo.abufed  are  under  10  years  of  age.  As  to  thofe  who  arc 
above  10  and  under  12,  it  leaves  the  offence  as  it  ftood  be- 
fore upon  the  ftat.  of  Weftm.  i.  i.e.  a  mifdemeanor  only, 
if  done  with  the  party's  confent. 

2.  Evident! a  FaEii. 

x  -  A  very  confiderable  doubt  having  arifen  as  to  what  fhall 

i  knowledge  be  confidered  fufFicient  evidence  of  the  a£tual  commiflion  of 
this  offence,  it  is  neceflary  to  enter  into  an  inquiry  which 
would  otherwife  be  offenfive  to  decency.  Confidering  the 
nature  of  the  crime,  that  it  is  a  brutal  and  violent  attack 
upon  the  honour  and  chaftity  of  the  weaker  fex,  it  feems 
more  natural  and  confonant  to  thofe  fentiments  of  laudable 
indignation  which  induced  our  ancient  lawgivers  to  rank  this 
offence  among  felonies,  if  all  further  inquiry  were  unnecef- 

5  fary 
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fary  after  fatisfadtory  proof  of  the  violence  having  been  per-     Ch.  X.  §  3. 

f       ,  '  _          ,      E-o^nta  fsffi. 

petrated  by  actual  penetration  of   the  unhappy  furkrer  s  ' 

body.  The  quick  fenfe  of  honour,  the  pride  of  virtue,  which 
nature,  to  render  the  fex  amiable,  hath  implanted  in  the  fe- 
male heart,  as  Mr.  Juftice  Falter  has  exprefied  himfelf,  is  Foft.  174. 
already  violated  pad  redemption,  and  the  injurious  confe- 
quences  to  fociety  are  in  every  refpect  complete.  Upon 
what  principle  and  for  what  rational  purpofe  any  further  in- 
veftigation  came  to  be  fuppofed  necefiary,  the  books  which 
record  the  dicta  to  that  effect  do  not  furniCh  a  trace.  Notliing 
further  therefore  remains  than  to  detail  the  feveral  authorities 
purfuant  to  the  object  of  this  treatife. 

Lord  Coke,  defining  "  carnal  knowledge"  fays,  there  muft  3  Isft.  59,  60. 
be  penctratio,  that  is,  res  in  re ;  but  the  leaft  penetration 
maketh  it  carnal  knowledge.  EmiGio  feminis  makes  it  not 
fodomy,  but  is  an  evidence  in  that  cafe  of  penetration  :  and 
fo  in  rape,  die  words  are  alfo  carnaliter  cogrvrcit,  and  there- 
fore there  mud  be  penetration  ;  and  emifiio  feminis  without 
penetration  makes  not  rape.  But  in  the  12  Rep.  37.  the 
fame  author  fays,  that  there  muft  be  penetratio  et  emiffio 
feminis  to  make  rape  or  fodomy  :  and  Lord  Hale's  Summary  Sum.  u-. 
and  Hawkins  are  to  the  fame  purpofe  :  to  which  the  latter  ^  ^3^'  Cjh'^* 
adds,  that  emiflion  is  faid  prima  facie  to  be  an  evidence  of 
penetration.  Thefe  again  are  contradicted  by  Lord  Hale  i  Hale,  628, 
himfelf  in  his  more  enlarged  and  correct  work,  who  fays, 
that  to  make  rape  there  muft  be  an  actual  penetration  or 
res  in  re ;  and  therefore  emiflio  feminis  is  indeed  an  evidence 
of  penetration,  but  (imply  of  itfelf  it  makes  neither  rape  nor 
fodomy,  but  is  only  an  attempt,  &c.  But  the  leaft  pene- 
tration makes  it  rape  or  fodomy,  although  there  be  not 
emiflio  feminis;  and  therefore  he  fuppofes  the  cafe  in 
12  Co.  37.,  which  fays  there  muft  be  both,  ismiftaken  ;  and 
that  it  contradicts  what  Lord  Coke  fays  in  his  Pleas  of  the 
Crown. 

In  John  Duffin*s  cafe  for  fodomy,  a  fpecial  verdict  found  DufHn'scafc, 
penetration,  but  the  emiflion  out  of  the  body.     Pratt  Ch.J.,  I7'2,.  *Qu.ix^ 
Blencowe,  Tracy,  Dormer,  Fortefcue,  and  Page,  held  both  I"1*.)  Baroa 
to  be  neceffary :  e  contra  King  Ch.  J.,  the  Chief  Baron 
Powis,  Price,  Eyre,  and  Montague,  thought  that  penetration 
was  neceflary,  but  not  inj^ctio  feminis.     Injection,  they  faid, 
:  be  proved  la  the  cafe  of  a  child,  or  of  bcftiality,  and 
F  f  3  psnetratiou 


43 8 

Ch.  X.  §  3.     penetration  may  be  evidence  of  emifiion ;  and  Stafford's  cafe 

Evidentia  fafti.     r<      r    *.      *.  i  •          r         •  ,T-  ••  n>   • 

_  t-o.  Je,ntr.  takes  no  notice  of  emimott  ;  and  there  is  a  differ- 

(352-)  ence    between  3  Inft-   58.    and    12  Co.   37.  which  was  a 

pofthumous  work.     The  Judges  being  divided,  it  was  pro- 

pofed  to  discharge  the  fpecial  verdict,  and  indict  the  party  for 

a  mifdemeanor. 

Cave's  cafe,  Mathew  Cave  was  indicted  for  a  rape  on  Martha  Flan- 

O.B.  oa.  1747,  , 

Serjc.  Fetter's      ders,  and  penetration  was  proved;  but  for  want  of  the  other 

MS.  proof  Willes  C.  J.  directed  him   to  be  acquitted.     Of  this 

MS.  fupra.        cafe  Mr.  Juftice  Fofter  wa,s  informed  at  the  Old  Bailey, 

where  he  fat  upon  a  like  offence  ;  but  he  held  it  otherwife, 

and  faid  he  always  fhould  do  fo,  agreeably  to  Lord  Hale.   And 

R.  v.  Blomfield,  Qive  T.  did  the  fame  upon  an  indictment  again  (I  Blomfield 

Thetford,  March  *L 

3758,  MS.  fup.  for  a  rape  on  Elizabeth  Reynolds. 

Rex  v.  Sheridan,       At  the   feffions  before  Eafter  term  8  Geo.  Q.    Sheridan 

O    R    9t  C* 

aMS.Sum.  l\i.  was  indi£ted  for  a  rape  on  M.  Brickenfliaw.  The  profecutrix 
could  not  prove  any  emiffion  ;  but  Mr.  Juflice  Bathurft  who 
tried  the  prifoner  left  it  to  the  jury  to  find  the  cafe  fpecially, 
if  they  had  any  doubts :  but  if  they  believed  that  the  defend- 
ant had  his  will  of  her,  and  did  not  leave  her  till  he  chofe  it 
himfelf,  then  he  directed  them  to  find  him  guilty,  though 
an  emiflion  were  not  proved.  The  jury  convicted  him. 
Mr.  Juftice  Bathurft  afterwards  faid,  that  it  was  always  his 
opinion  that  it  was  not  necefTary  to  prove  emiflion  ;  and 
«  Baron  Smythe  who  was  prefent  at  the  trial  was  clearly  of  the 

fame  opinion. 

R.  v.  Ruflen,  Benjamin  Rufien  was  mafter  of  a  charity-fchool,  .and  wa$ 
Serjt.  Forfter^s7'  charged  with  two  forceable  rapes  on  Ann  Mayne,  one. of  the 
Ms.  girls  of  the  faid  fchool ;  the  firft  fa£t  being  juft  before,  the 

other  juft  after  {he  attained  her  age  of  10  years.  The  child 
fwore  to  a  full  proof  in  both  refpects,  and  htr  teftimony  was 
corroborated  by  marks  obftrved  on  her  linen  at  the  time,  but 
fhe  was  deterred  by  the  prifoner's  threats  from  making  any 
difcovery  till  three  or  four  months  after  the  time.  For  the 
prifoner  it  was  proved  by  two  furgeons,  whofe  teftimony 
was  corroborated  by  four  others  who  had  examined  the 
child,  that  the  paflage  of  the  parts  was  fo  narrow  that  a 
finger  could  not  be  introduced  ;  and  that  the  membrane 
called  the  Hymen  which  crofTes  the  Vagina,  and  is  an  indu- 
bitable mark  of  virginity,  was  perfectly  whole  and  unbroken ; 
fo  that  (he  could  never  have  been  completely  known  by  man; 

But 
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But  as  this  membrane  was  admitted  to  be  in  fome  fubjecls     Ch.  X.  §  ?. 
an  inch,  in  others  an  inch  and  an  half  beyond  the  orifice  of  L 
the  vagina,  Afhhurlt  J.  who  tried  the  prifoner  left  it  to  the 
jury  whether  any  penetration  were  proved  ;  for  if  there  were 
any,  however  fmall,  the  rape  was  complete  in  law.     The 
jury  found  him  guilty,  and  he  received  judgment  of  death. 
But  before  the  time  of  execution,  the  matter  being  much  dif- 
cuffed,  the  learned  Judge  reported  the  cafe  to  the  other 
judges  for  their  opinions,  whether  his  direction  were  proper. 
And  upon  a  conference  it  was  unanimoufly  agreed  by  all 
aflembled,  (in  the  abfence  of  De  Grey  Ch.  J.   and  Eyre  B.) 
that  the  direction  of  the  Judge  was  perfectly  right.     They 
held,  that  in  fuch  cafes  the  lead  degree  of  penetration  is 
fufEcient,  though  it  may  not  be  attended  with  the  depriv- 
ation of  the  marks  of  virginity.     It  was  therefore  properly  nje  %ui>t  ^^ 
left  to  the  jury  by  the  Judge,  and  accordingly  the  prifoner  O.B.Dec.  1770. 
was  executed.   - 

At  this  period  the  weight  of  authorities  was  fuppofcd  to 
be  much  againft  the  neceilhy  of  the  two  proofs. 

But  in  Hill's  cafe,  who  was  tried  before  Buller  J.  at  the  Samuel  HJU'« 
fpring  affizes  at  Lincoln  1781,  for  a  rape  on  Mary  Portas,  a  ^|'T>  'j^™1 
cafe  was  referved  for  the  opinion  of  the  judges,  dating,  that  Gouid  aad  Dul- 
the  fact  of  penetration  was  poCtively  fworn  to,  but  there  was 
no  direct  evidence  of  emiffion,  and  from  interruption  it  ap- 
peared probable  that  it  was  not  effected.    The  learned  Judge 
told  the  jury,  that  if  they  were  fatisfied  there  was  an  actual 
penetration,  though  there  were  no  emiffion,  they  ought  to  find 
the  prifoner  guilty  :  but  he  detired  they  would  confider  the 
two  facts  feparately,  and  give  their  opinions  diilinclly  upon 
each.     The  jury  found  the  prifoner  guilty,  butfaid  they  did 
not  find  the  emiffion  ;  whereupon  ftntence  was  refpitcd  till 
the  next  affizes.      In  Trinity  term   Lord  Loughborough, 
Buller,  and  Heath,  Js.  held  that  the  offence  was  complete  by- 
penetration  only.     Lord  Ch.  B.  Skynner,  Gould,   Willes, 
Aflihurft,  and  Nares,  Js.  and  Eyre  and  Hotham,  Bs.  held 
both  were  neceffary,  but  thought  that  the  fa£t  fhould  be  left, 
to  the  jury.     Ftrryn  B.   was  abfent ;  and  Lord  Mansfield 
only  faid,  that  a  great  majority  feemed  to  be  of  opinion  that 
both  were  neceilary.    The  majority  there  went  on  the  ground, 
that  carnal  knowledge  (which  they  confidered  could  not  exift 
without  emiffion)  was  neceflary  to  the  confummation  of  the 
tffcnce.   The  others  denied  that  definition  j  and  alfo  obferved 

Ff4  that 
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Ch.  X.  j  3.     that  carnal  knowledge  was  not  neceflary  to  be  laid  in  the  in- 
vi  entiajai.  .    dictment,  but  on]v  that  tke  defendant  raviftied  the  party  (a). 

As  to  what  may  be  confidered  as  proof  of  emiflion,  fup- 
pofing  it  to  be  neceflary,  it  feems  from  what  was  faid  by  the 
judges  in  the  laftmentioned  cafe,  and   from   Mr.  Juftice 
Ante,  p.  438.      Bathurft's  opinion  in  Sheridan's  cafe,  that  the  fa£t  of  pene- 
tration is  prim  a  facie  evidence  of  it,  unlefs  the  contrary 
i  Hawk.  ch.  4.    appear  probable  from  the  circumftances  :  and  Hawkins  is 
s       exprefs  to  that  purpofe.     So  where  upon  an  indi&ment  for 


cafe,  winchf.fter  an  affault  with  intent  to  ravifii  the  profecutrix,  Ihe  fwore 
MS.  that  the  defendant  had  had  his  will  with  her,  and  had  re- 

mained on  her  body  as  long  as  he  pleated  ;  though  (he  could 
not  fpeak  as  to  emiflion  ;  Buller  J.  faid,  this  was  fufHcient 
evidence  to  be  left  to  a  jury  of  an  actual  rape;  and  there- 
fore ordered  the  defendant  to  be  acquitted  upon  the  prefent 
charge.  He  faid,  that  he  recollected  a  cafe  where  a  man 
had  been  indicted  for  a  rape,  and  the  woman  had  fworn  that 
{he  did  not  perceive  any  thing  come  from  him  ;  but  (he  had 
had  many  children,  and  was  never  in  her  life  fenfible  of 
emiflion  from  a  man  :  and  that  was  ruled  not  to  invalidate 
the  evidence  which  (lie  gave  of  a  rape  having  been  committed 
upon  her. 
llexv.  Flem.  In  the  cafe  of  Flemmingand  Windham,  the  deposition  of 

ing  and  Wind--        .  ..         <    /     i       i      t     i*     i    •        i  »        i 

ham,  before  the    the  party  injured  (who  had  died  in  the  meantime)  taken 

judges  m  Fnn.    |jefore  a  magiftrate  on  oath  in  the  ufual  courfe  upon  the  ex- 
term  1799,  .  .  '  . 

z,  Leach,  996.      animation  of  the  prifoners,  was  read  in  evidence  againtt 

them,  containing  a  general  allegation  of  the  charge;  and  this 
being  corroborated  by  other  evidence  of  the  actual  force  and 
penetration,  v/as  holden  fuflicient  to  warrant  a  conviction  ; 
though,  as  it  is  ftated,  there  was  no  direct  evidence  of 
emiffion. 

§  4.  But  though  in  fome  cafes  there  may  be  a  defedl  of  evidence 

W,f},ntnt  for  an  a8  to  thg  completion  of  the  offence  in  refpe£t  of  one  of  the 

alUffi^t  (0  rav'ijb.  .       .      ' 

circumfbnces  above  alluded  to,  yet  if  in  all  other  refpects 
the  injury  be  fatisfaftorily  proved,  it  muft  in  any  real  efti- 
mate  of  guilt  be  confidered  to  be  full  as  aggravated  an  offence 
as  that  which  in  the  ftri&eft  notion  of  law  is  denominated 
rape'i  and  though  the  punifhmentof  it  as  a  mifdemeanor  for 
the  attempt  to  commit  a  rape  be  not  fo  highly  penal  as  under 

(a]  Vidt  ante,  4,7.  and  poft.  p-,44.".      Lord  Coke  and  Lord  Hale,  though  they 
hold   it  nrcclVary  to  Uy  carnal  knmoltJge  in  the  indiclment,  confid'er  pcnrrration 
,  a.  furhticiit  toiwflitu'te  ft. 

the 
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the  before-mentioned  ftatutes,  which  reach  the  offenders    Ch.x.  §4. 
life,  yet  fome  inftances  of  this  fort  have  been  punifhed  in  an      *"*& *°  wip 
exemplary  manner  by  fine,  imprifonment,  and  pillory,  and  p     ,s  cafcj 
finding  fureties  for  good  behaviour  for  life.     Though  this  Cto.  Car.  332. 
latter  part  of  the  fentence  is  not  confonant  to  the  practice  of 
our  prefent  confticution,  in  the  apportionment  of  difcretion- 
ary  punifhment,  as  tending  to  an  imprifonment  for  life. 

3.  As  to  the  Tfftimony  ofthf  Party  grieved. 

If  the  rape  be  charged  to  be  committed  on  an  infant  under          §  5. 
12  years  of  ace,  me  may  ftill  be  fworn  if  fhe  have  fenfe  ff^ttei/a- 

]  '  ;  i  HsUe,5C2.6?4 

enough  to  know  the  nature  and  obligation  of  an  oath.  But  2  Hale^jp-xS^. 
if  it  be  an  infant  of  fuch  tender  age  that  in  point  of  difcretion 
the  court  fees  it  unfit  to  fwear  her,  yet  Lord  Hale  was  of 
opinion  that  fhe  ought  to  be  heard  without  oath  to  give  the 
court  information;  though  fingly  of  itfelf  it  ought  not  to 
move  the  jury  to  convict  the  offender  ;  nor  was  in  itfelf  fuf- 
ficient  teftimony,  becaufe  not  upon  oath,  without  the  con- 
currence of  other  proofs  that  might  render  the  thing  pro- 
bable. And  his  reafons  for  the  hearing  of  fuch  an  infant, 
though  not  upon  oath,  are,  fir  ft,  the  nature  of  the  offence, 
which  is  for  the  mod  part  fecret ;  and  no  other  teftimony 
can  be  had  of  the  fact  itfelf,  though  there  may  be  other  con- 
current proofs.  Next,  becaufe  if  the  child  comphin  pre- 
fently  of  the  wrong  done  to  her  to  the  mother  or  other  rela- 
tions, their  evidence  upon  oath  (hall  be  taken  ;  yet  it  is  but 
a  narrative  of  what  the  child  told  them  without  oath,  and 
there  is  much  more  reafon  for  the  court  to  hear  the  relation 
of  the  child  herfelf,  than  to  receive  it  at  fecond  hand  from 
thofe  who  fwear  they  heard  her  fay  fo  ;  for  fuch  a  relation 
may  be  falfified  or  reprefented  othervvife  at  fecond  hand  than 
when  it  was  firil  delivered.  And  indeed,  adds  Mr.  juftice  4Blac.Com  114 
Blnckftone,  it  feems  now  to  be  fettled  that  in  thefe  cafes  in- 
fants of  any  age  are  to  be  heard;  and  if  they  have  any  idea 
of  an  oath,  to  be  alfo  fworn.  But  both  authors  agree,  that 
in  any  of  thefe  cafes,  whether  the  child  be  fworn  or  not,  it 
is  to  be  wifhed  in  order  to  render  her  evidence  credible,  that 
there  (hould  be  fome  concurrent  teftimony  of  time,  place, 
and  circumftances,  in  order  to  make  out  the  fact ;  and  that 
the  conviction  mould  not  be  grounded  fingly  on  the  uofup- 
pprted  accufation  of  ao  infant  under  years  of  difcretion. 

A  child 
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A  child  of  feven  years  old  was  admitted  to  give  evidence 
of  a  rape,  and  on  her  evidence  and  that  of  furgeons  and 
midwives,  the  defendant  was  convicted  and  hanged.  But 
fuch  evidence  was  refufed  by  Parker  C.  B.  on  an  indictment 
for  a  rape  on  Grace  Howel  («). 

One  about  nine  (b)  was  admitted  to  prove  a  rape  on  herfelf 
by  Holt  Ch.  J.  Another  of  10  years  and  1 1  months  by  Holt 
C.  J.  and  Tracy,  April  1704.  And  another  (c)  under  12 
was  admitted  in  B.  R.  upon  an  appeal. 

In  Travers's  cafe  at  Kingflon  fummer  aflizes  1726,  Lord 
Ch.  B.  Gilbert  refufed  the  teftimony  of  a  child  little  more 
than  fix  years  old  againft  the  defendant  for  a  rape  on  her, 
becaufe  (he  was  too  young  to  cliftinguifh  between  right  and 
wrong.  At  the  next  aflizes  the  defendant  was  indicted  for 
the  affault  with  intent  to  ravifli :  and  it  was  urged  for  the 
admiflion  of  the  child's  evidence,  that  though  it  might  be 
refufed  in  a  capital  cafe,  yet  in  a  mifdemeanor  it  might  be 
admitted.  But  Raymond  Ch.  J.  held  there  was  no  difference 
between  capital  and  leffer  offences ;  and  faid,  that  no  perfon 
had  ever  been  admitted  as  a  witnefs  under  nine  years,  and 
very  feldom  under  ten.  That  this  point  was  thoroughly  de- 
bated at  the  Old  Bailey  in  1704,  in  the  cafe  of  one  Stewart, 
upon  two  indictments  for  rapes  upon  children  :  the  firft  was 
upon  a  child  of  ten  years  and  ten  months ;  yet  even  that 
child  was  not  admitted  till  after  other  evidence  had  been 
given  of  ftrong  circumflances  againft  the  prifoner,  and  after 
the  child  had  given  a  good  account  of  an  oath ;  and  it  wa$ 
merely  upon  the  authority  of  Lord  Hale,  who  fays,  that  a 
child  of  ten  years  old  may  be  a  witnefs,  that  this  child  was 
admitted  at  all.  The  fecond  indictment  was  attempted  to 
be  proved  by  a  child  only  between  fix  and  feven  years  old  ;  but 
this  was  unanimoufly  rejected  without  inquiring  into  any 
circumftances  to  give  it  credit.  Lord  Raymond  therefore 
refufed  in  the  cafe  before  him  to  receive  the  child's  evidence^ 
and  the  defendant  was  acquitted. 

The  defendant  was  indicted  for  a  rape  on  Ifabella  Ked- 
munds,  alias  Hadman,  a  child  of  eight  years  old.  At  the  trial 
{he  was  called,  being  then  nine  years  and  four  months,'  to 
prove  the  prifoner's  behaviour  to  her.  On  being  objected 
to,  De  Grey  C  J.  faid,  the  univerfal  practice  now  was,  that 
a  child  under  nine  years  of  age  could  cot  be  examined  as  a 

witnefs 
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witnefs  either  upon  or  without  oath  in  a  capital  cafe,  a  mif-     c^  x  ^  $> 
demeanor,  or  any  cafe  whatever.     And  that  if  a  child  were       W^n'fi. 
between  nine  and  fourteen,  it  was  difcretionary  in  the  court  ~~~ 
to  admit  the  evidence  of  fuch  child  or  not  according  to  the 
child's  underftanding,  but  not  unlefs  the  child  could  give  a 
good  account  of  an  oath  ;  but  thofe  above  fourteen  were  ex- 
amined of  courfe.     In  this  cafe  the  child  being  very  fenfible 
was  examined  :  but  the  defendant  was  upon  full  evidence 
acquitted.     He  was  afterwards  indicted  for  an  aflault  with 
intent  to  ravifh,  and  acquitted  alfo  of  that. 

The  laft  cafe  which  has  occurred  on  this  doubtful  fubject  Brazier's  cafe, 
is  that  of  William  Brazier,  who  was  tried  for  aflaulting  f"^!;  A<L 
Mary  Harris,  an  infant  of  five  years  old,  with  intent  to  ravifh  Gould  and  Bui- 
her.     The  Cife  on  the  part  of  the  profecution  was  proved   "lia'ch^V'. 
by  the  mother  of  the  child  and  another  •woman  who  lodged  with  amended  tVom 


her,  to  whom  the  child  immediately  on  her  coming  home  tic^n.0"1 
told  all  the  circumftances  of  the  injury  done  to  her,  and  de-  Rex  T-  Powe"» 

-    .,      ,    ,  .r  ,  r  ,,/  v  r  i_      «>r.  Gould  J.  *t 

fcribed  the  pnfoner,  who  was  a  foldier,  as  the  perfon  who  York  1775, 


had  committed  it  ;  but  (he  did  not  know  his  name.  The  '  **  IsS* 
next  day  the  prifoner  was  called  from  the  guard  by  the  fer- 
jeant,  and  (hewn  to  the  child,  who  immediately  faid  that  was 
the  man.  Two  other  foldiers  had  been  before  (hewn  to  her, 
of  whom  (he  at  once  denied  any  knowledge.  There  was  no 
fact  or  circumftance  to  confirm  the  account  given  by  the 
girl  that  the  prifoner  was  the  man  who  committed  the  of- 
fence,' except  that  he  lodged  where  (he  defcribed.  That  {he 
had  received  fome  hurt,  was  proved  by  a  furgeon  as  well  as 
by  the  two  women.  The  child  was  coming  from  fchool 
when  the  prifoner  attacked  her.  The  fchool  did  not  break 
up  till  four  o'clock,  and  fhe  was  at  home  before  five,  and  had 
no  converfation  or  communication  with  the  mother  before 
fhe  had  told  all  that  had  pafled.  The  prifoner  was  convicted. 
But  Rlr.  Juftice  Buller  referved  the  above  flatement  of  fa&s 
for  the  opinion  of  the  judges,  whether  this  evidence  ought  to 
have  been  received,  or  was  fufficient  in  point  of  law  to  be 
left  to  the  jury.  On  the  firft  day  of  Eafter  terra  1779  the 
judges  met  on  this  fubjecl:,  when  all  of  them  except  Gould 
and  Willes  Js.  held  that  this  evidence  of  the  information  of 
the  child  ought  not  to  have  been  received,  as  fhe  herfelf  was 
not  heard  on  oath  :  as  to  which  fome,  particularly  Black- 
ftone,  Nares,  Eyre,  and  Buller  Js.  thought  that  if  fhe  had  ap- 

peared 
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Ch.  x.  §  5.  peared  on  examination  to  have  been  capable  of  diftinguifhing 
between  good  and  evil,  fhe  might  have  been  fworn.  But  as 
to  that,  others,  particularly  Gould  and  Willes  Js.  held  that 
the  prefumption  of  law  of  want  of  difcretion  under  the  age  of 
feven  is  conclufive  ;  fo  as  not  to  admit  an  infant  under  that 
age  to  be  fworn  on  any  examination  as  to  her  capacity.  And 
as  to  the  information  or  narration  from  the  child,  Gould  and 
Willes  Js.  held  that  it  being  recently  after  the  fa£t,  fo  that  it 
excluded  a  poflibility  of  pradtiGng  on  her,  it  was  a  part  of  the 
facl:  or  tranfa£lion  itfelf,  and  therefore  admiflible  :  and 
Buller  J.  held  the  fame,  if  by  law  the  child  could  not  be  ex- 
amined on  oath.  But  as  to  what  happened  the  next  day, 
Gould  J.  thought  it  not  admiffible,  by  reafon  of  the  danger 
of  her  being  influenced  in  the  interval.  But  on  the  apth 
April  all  the  judges  being  aflembled,  they  unanimoufly  agreed 
that  a  child  of  any  age,  if  fhe  were  capable  of  diftinguifhing 
between  good  and  evil,  might  be  examined  on  oath  ;  and 
confequently  that  evidence  of  what  (he  had  faid  ought  not 
to  have  been  received.  And  that  a  child  of  whatever  age 
cannot  be  examined  unlefs  fworn.  The  prifone*  was  par-. 
doned. 

It  does  not  however  appear  to  have  been  denied  by  any  in 
the  above  cafe,  that  the  fact  of  the  child's  having  complained 
of  the  injury  recently  after  it  was  received  is  confirmatory 
evidence. 

t  £m  The  party  grieved  is  fo  much  confidered  as  a  witnefs  of 

Wife  agairft  buf-  neceffity  in  this  as  in  other  perfonal  injuries,  that  in  Lord 
Ld"c'attiehaven's  Caftlehaven's  cafe,  who  affifted  another  man  in  ravifhing 
cafe,  i  Hale,  629.  his  own  wife,  fhe  was  admitted  as  a  witnefs  againft  him, 
454!  viJegtat-  The  fame  teftimony  was  received  in  Lord  Audley's  cafe. 

ral  title  Witnefs. 
Ld.  Audley's 

cafe,  Hutt.  1  16.       4.  As  to  what  collateral  Fafts  are  material  to  be  given  in 


•:  -  It  is  no  mitigation  of  this  offence  that  the  woman  at  laft 

Cd'ateral  cv't-      yielded  to  the  violence,  if  fuch  her  ccnfem  were  forced  by 
%?*%£%£.  fear  of  death  or  by  durefs.     Nor  is  it  any  excufe  for  the 

1  Hale,  628.631.  party  indi&ed  that  the  woman  confented  after  the  fa£b  ;  nor 
f.  B.  4Bl«/       tftat  *he  was  a  common  ftrurnpet  ;  for  (lie  is  ftill  under  the 
Com.  215.          protedion  of  the  la\v.  and  may  not  be  forced  :  nor  that  fhe 

2  MS.Sum.  -533.    r  ; 

CM.  Car.  485.    was  firft  taken  with  her  own  confent,  if  (he  were  afterwards 

forced 
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forced  againft  her  will ;  nor  that  (he  was  a  concubine  to  the     Ch  x.  $7. 
ravifher ;  for  a  woman  may  forfake  her  unlawful  courfe  of  fa™ 
life,  and  the  law  will  not  prefume  her  incapable  of  amend-  « 

ment.  All  thefe  latter  circumftances,  however,  are  material 
to  be  left  to  the  jury  in  favour  of  the  party  accufed, 
more  efpecially  in  doubtful  cafes,  and  where  the  woman's 
teftimony  is  not  corroborated  by  other  evidence. 

It  was  formerly  fuppofed  that  if  a  womman  conceived  it  i  Hawk.  ch.  41. 
was  no  rape,  becaufe  that  fhewed  her  confent ;  but  it  is  now  j'^;C(  g.,. 
admitted  on  all  hands  that  fuch  an  opinion  has  no  fort  of  2 MS. 
foundation  either  in  reafon  or  law. 

Upon  the  trial  of  this  offence,  the  caution  of  a  great  and 
very  experienced  judge  is  ever  to  be  kept  in  mind.     It  is  true,  x  Hale,  635. 
fays  Ld.  Hale,  rape  is  a  moft  deteftable  crime,  and  therefore 
ought  feverely  and  impartially  to  be  punifhed  with  death  :  but 
it  muft  be  remembered  that  it  is  an  accufation  eafily  to  be 
made,  and  hard  to  be  proved ;  and  harder  to  be  defended 
by  the  party  accufed,  though  ever  fo  innocent.     And  there-  iHaie,  633. 
fore,  fays  he,  though  the  party  ravifhed  be  in  law  a  com-  ^H 
petent  witnefs,  yet  the  credibility  of  her  teftimony  muft  be  f-  3 

fr  t         •  i  •  A  rroi  -  MS. Sum.  1*  ?. 

Jett  to  the  jury  upon  the  circumltances  of  fact  that  concur  suundf.  22. 
with  that  teftimony.  And  thefe  rules  ha?e  been  laid  down 
as  fome  guides  to  the  difcovery  of  the  truth ;  for  inftance, 
if  the  witnefs  be  of  good  fame ;  if  (he  prefently  difcovered 
the  offence,  and  made  purfuit  after  the  offender ;  if  (he 
fhewed  circumftances  and  figns  of  the  injury,  whereof  many 
are  of  that  nature  that  only  women  are  proper  examiners ; 
if  the  place  where  the  fa£l  was  done  were  remote  from  in- 
habitants or  paffengers ;  if  the  offender  fled  for  it ;  thefe 
and  the  like  are  concurring  circumftances  which  give  greater 
probability  to  her  evidence.  On  the  other  hand,  if  (he  be 
of  evil  fame  and  (land  unfupported  by  other  evidence  ;  if 
(he  concealed  the  injury  for  any  ccnfiderable  time  after  (he 
had  opportunity  to  complain;  not,  as  in  Ruffen's  cafe,  Ant;,  p.  43$. 
where  the  girl  had  continued  for  three  or  four  months  un- 
der the  prifoner's  immediate  control  without  complaining, 
through  fear  of  him :  again,  if  the  place  where  the  fact 
was  fuppofed  to  be  committed  were  near  to  perfons  by 
whom  it  was  probable  (he  might  have  been  heard,  and  yet 
(he  made  no  outcry  j  if  (he  gave  wrong  defcriptions  of  the 
place ;  if  (he  fixed  on  a  place  where  it  was  improbable  for  the 
man  to  hare  had  accefs  to  her  by  his  being  in  a  different 

place 
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place  or  -Company  about  that  time:  thefe  and  tlie  like  en 
cumftances  afford  a  ftrong,  though  not  conclufive  prefump'* 
tion  that  her  teltimony  is  feigned. 

5.   Of  Principals  and  AcceJJaries. 

All  who  are  prefent  and  affift  a  man  to  commit  a  rape 

may  be  indi&ed  as  principals  in  the  fecond  degree,  as  well 

.     '  r       v 

women  as  men.     So,  though  a  boy  under  fourteen  years  of 

age  is  prefumed  to  be  incapable  of  committing  this  offence  ; 
and  though  a  hufband  cannot  by  law  be  guilty  of  ravifhing 
^'s  w^e>  on  account  of  the  matrimonial  confent  which  (he 
cannot  retract  ;  yet  if  they  aflift  others  to  commit  it;  as  in 
the  inftances  of  Lord  Cafllehaven  and  Lord  Audley  who 
affifted  others  to  ravifli  their  own  wives,  they  are  equally 
guilty  with  the  principal  adors  ;  the  affent  of  the  hufband 
being  no  excufe  to  another.  But  in  the  cafe  of  an  infant 
it  muft  appear,  as  in  other  felonies,  that  he  had  a  mif- 
chievous  discretion.  So  where  a  marriage  was  compelled, 
ancj  C3rnai  knowledge  had  by  force  ;  till  fuch  marriage  were 
legally  diflblved,  though  only  a  marriage  de  fa£to,  the 
hufband  could  not  be  appealed  of  the  rape.  But  after  fuch 
marriage  is  avoided  ab  initio  by  fentence,  the  offender  is 
punifhable  the  fame  as  if  there  had  been  no  marriage  at  all. 
However,  the  ftat.  3  H.  7.  c.  2.  providing  a  fpecial  remedy 
for  this  grievance,  it  is  lefs  material  to  be  confidered  here. 

There  may  be  acceffaries  before  and  after  in  rape,  though, 
as  Lord  Hale  obferves,  the  felony  be  created  by  a£t  of  par- 
liament which  fpeaks  only  of  thofe  who  commit  the  offence  j 
for  this  is  incident  to  the  nature  of  felony. 

The  punifhment  of  thefe  offenders  has  been  before  con- 
fidered. 


6.  Of  the  Indictment  and  Appeal. 

K  Q.  An  indi&ment  for  rape  may  be  profecuted  at  any  time, 

imerit  and  and  notwithstanding  any  fubfequent  affent  of  tlie  party 
j^Haie,  631-3.  grieved.  An  appeal  alfo  lies  at  the  fuit  of  the  fame  party  i 
a  Hawk.  ch.  23.  fat  there  are  feveral  requifites  to  the  bringing  of  fuch  ap- 
43SiacCoin.aii.  .peal:  i.  That  the  party  grieved  make  frefh  difcovery  of 
(zHawk.cb.2-.  the  offence  and  purfuit  of  the  offender,  (though  it  be  not 
f-  5'-)  neceflary  to  raife  hue  and  cry)  ;  otherwife  it  carries  a  pre- 

fumption  that  her  fuit  is  malicious  and  feigned,.     2.  That 
10  the 
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the  appeal  be  fpeedily  profecuted  ;  for  according  to  fome  ch.  x.  §  9. 
opinions  a  year  and  a  day  is  not  allowed  in  this  appeal,  but  1*^{°tt  and 
feme  fhort  time.  Such  time  however  is  no  where  defined,  - 


but  is  faid  to  lie  in  the  difcretion  of  the  court  and  jury  upon  Supra,  and 

tne  circumftances  of  the  fact  ;  the  ftat.  however  of  Weftm.  !•  In'tt>p.  434.'" 

0.13.  which   made  it  a   mifdemeanor,    allowed  but  forty 

days  ;  and  though  that  ftatute  be  fo  far  virtually  repealed 

by  the  ftatute  of  Weftm.  2.0.34.  as  that  the  offence  is  Ante,  p.  435. 

again   made  felony,  and  a  new  appeal  of  rape  is  thereby 

given  ;  yet  no  other  time  being  therein  limited,  the  former 

period  may  at  leaft  be  taken  as  a  meafure  to  govern  the  dif- 

cretion  of  the  court,  in  ordinary  cafes.     3.  That  the  wo- 

rnan  (if  12  years.  of  age  at  leaft)  never  once  confented  to 

the  ravimer  after  the  fact,  except  by  durefs  ;  otherwife  her 

appeal  is  barred  by  the  ftat.  of  Weft.  2.,  and  in  that  cafe 

both  (he  and  the  raviQier  are  by  the  ftat.  6  Ric.  2.  ft.  i  .  c.  6.  6  RIc.  2.  ft.  i, 

"  difabled  to  challenge  all  inheritance,  dower,  or  joint  feoff-  I'H^,  g.,. 

*'  ment  after  the  death  of  their  hufbands  and  anceftors  :'' 

but  it  {hall  go  over  to  the  perfon  next  entitled.     Alfo  by  the 

laftmentioned  ftatute  "  the  hufband  of  the  party  injured, 

*f  if  fhe  have  any,  or  if  not,  then  the  father  or  other  next 

"  of  her  blood,  fhall  have  the  fuit  to  purfue  againft  the 

"  ravifhers,  and  to  have  them  thereof  convict  of  life  and 

"  member;  although  the  woman  after  fuch  rape  confented 

"  to  the  ravifhers-"     And  the  defendant  fhall  not  in  this 

cafe  wage  battle.     If  a  woman  who  has  neither  hufband  nor 

father  be  ravifhed  by  her  next  of  kin,  and  fo  confent  to  him, 

the  next  of  kin  after  him  fhall  have  the  appeal. 

The  indictment  and  appeal  muft  ftate  that  the  defendant        §  jO. 
felonioufly  ravijhedt  &c.  ;  nor  can  that  word  be  fupplied  by 


an  averment  that  he  carnally  knrw,  &c.     And  thefe  latter 


words  have  been  holden  not  to  be  neceflary  in  appeals  (a),  *  Haje»  6l8* 
becaufe  (as  the  reafon  is  given  in  the  original  cafe  in  the  FTP.  kbr.  in- 
year-book,)  if  the  defendant  ravifhed  and  had  not  carnal  di<am£nt»  P1-  7» 
knowledge  (  i  ),  it  would  not  be  felony,  but  trefpafs  ;  a  reafon  Staundf.  96. 
which  feems  to  be  grounded  as  much  upon  the  word  fe-  Pu'c-dc  !>*<*» 
lonice  as  rapuit  (2)  ;  and  upon  which  Staundford  citing  the  (a)  n  H-4-  13. 
fame  cafe  obferves  that  it  is  an  inftance  in  felony  of  a  count  c'teid  in**  p^" 
holden  good  by  implication.     If  this  be  fufficient  in  an  ap-  Cor,.n.  pi.  86. 

a  Hawk.cb.  23. 
(i)  **  an*,  P.  4JS.  (.)  IV*  xHak,  172. 

peal, 
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ch.  x.  §  10,  peal,  there  is  no  reafou  why  it  fiiould  not  be  equally  good 
in  an  indictment;  and  accordingly  Hawkins  (*),  upon  the 
authority  of  the  fame  cafe,  fays,  that  in  an  indictment  as 


(b)  a  Hawk.     well  as  in  an  appeal  of  rape  the  fact  feems  to  be  fufficiently 

afcertained  by  the  words   felonice  rapuit,  without  adding 

carnaliter  cognovit  ;  or,  as  he  adds,  by  firft  fetting  forth 

the  fpecial  manner  of  the  terror  or  violence,  and  then  con- 

cluding that  the  defendant  ftc  felonice  rapuit.     But  notwith- 

ftanding  thefe  authorities  it  may  not  perhaps  be  fafe  to  omit 

the  averment  of  carnal  knowledge  in  the  indictment.     For 

the  authority  for  fuch  omiflion  refls  folcly  upon  the  cafe  in 

the  year-book  1  1  H.  4.  13.,  to  which  all  the  other  books  re- 

fer }  and  the  reafon  there  given  is  not  a  very  fatisfactory 

one,  on  the  account  before  fuggtfted  by  Staundford  ;  nor 

is  it  fupported  by  the  current  of  precedents,  which,  as  far  as 

i  Hale,  632.3,9.  i  ]iave  obferved,  contain  that  averment.     On  the  contrary, 

3inft.  6o.et*Kfe  both  Lord  Hale  and  Lord  Coke  fay,   that  the  indictment 

CMS^S  I37\6  ou£ht  to  be  rapuit  ,  et  carnaliter  cognovit  ;  though  the  latter 

accord.  fays  in  another  place  (a)  that  rapere  legally  fignifies  as  much 

as  carnaliter  cognofcere  ;  which,  if  that  were  admitted,  would 

(hew  that  the  latter  allegation  was  unneceflary,  being  in 

a  Hawk.  ch.  23.  effect  a  repetition  of  the  other.     The  appeal  of  rape  muft 

conclude  contra  formam  ftatuti  ;  and  Lord  Hale  fays  the 

fame  of  the  indictment;  founded  upon  the  6Hj.  5.:  but 

that  cafe,  which  is  in  other  refpects  queftionable,  proceeds 

on  the  miftaken  notion  that  rape  was  only  a  trefpafs  at  com- 

mon law,  and  was  firft:  made  felony  by  the  flat,  of  Weftm.  2. 

aMS.  Sum.  336.  But  inafmuch  as  that  ftatute  did  not  create  the  offence,  but 

only  enhanced  the  penalty;  or  to  fpeak  more  correctly,  by 

repealing  in  effect  the  flat,  of  Weftm,  i.  which  reduced  the 

offence  to  a  mifdemeanor,  thereby  reftored   the  common 

law  j  fuch  a  conclufion  feems  to  be  unneceflary  :  however, 

3  MS.  Sum.       the  ufual  form  of  indictment  is  fo  to  conclude.     But  if  the 

334—6.  indictment  be  upon  the  flat.  iSEliz.  for  deflowering  a  child 

under  ten  years  of  age,  with  her  confent,  it  feems  neceflary 

to  conclude  againft  the  form  of  the  ftatute  j  becaufe  the 

crime  as  well  as  the  punifhment  is  created  by  that  ftatute. 

And  on  the  fame  account  it  is  neceffary  for  the  indictment 

to  purfue  the  words  of  the  act,  and  charge  that  the  defend- 

ant felonioufly,  unlawfully,  and  carnally  knew  and  abufed 

the  party,  being  under  the  age  of  ten  years,  without  adding 

Ante,  C  x.        the  word  rav'ifljed)  for  the  reafon  before  Hated.  . 

Neither 
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Neither  at  common  law  nor  by  ftatute  can  a  married  wo-    Ch.  X.  §  10. 
man  bring  an  appeal  of  rape  without  her  hufoand  ;  but  it  ______!]__, 


has  been  holden  a  good  plea  on  the  ftatute  of  Ric.  2.  that  he  2  Ha*k.  ch.  23. 

was  not  lawful  hufband,  which  is  triable  by  the  bifhop's  cer-  ^  &t6l>  3-  67« 

tificate.     Alfo  in  an  appeal  by  the  next  of  kin,  the  count 

muft  ftate  fpecblly  in  what  manner  he  is  fo.     And  it  feems 

neceflary  either  to  rehearfe  the  ftatute,  or  at  leaft  to  allege 

that  the  woman  confented  to  the  ravifher  afterwards,  and 

conclude  th^t  the  rape  was  againft  the  form  of  the  ftatute. 

The  trial  muft  be  in  the  county  v.htre  the  fact  was  com-         ^  n. 
mitted:  and  by  flat.    13*  Ric.  2.  ft.  2.  c.  I.  no  charter  of         Trw/« 
pardon  fhail  be  allowed  for  rape,  unlefs  it  bs  therein  fpe-  Ib'P 
cified. 
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CHAP.    XL 

OF  FORCIBLE,   OR  FRAUDULENT  AD- 
DUCTION, MARRIAGE,  OR  DEFILE- 

MENT. 


i   Of  forcible  Abduttion,  Marriage,  or  Defile- 
ment of  Women  of  Sttbftance.  §  I. 

Stat.  3  H.  7.  c.  2.  makes  the  Mifdoers,  Procurers,  and 
Receivers  of  the  Woman  principal  Felons,   ib. 

Stat.  39  Eliz.  c.  9.    oufts  Clergy  from  Principals  and 
Acceffaries  before,   ib. 

Who  fhall  be  deemed  fuch  within  the  Stat.  of  Eliz.     §  2. 

Semble,    Receivers   of  the  Woman    not    oufted   of 

Clergy,    ib. 

^Trialj  where.  -  --  •  §3. 

Indictment  and  Proof.  -  -  -  §  4. 

Mud  (hew  what  Subftance  the  Woman  had,   ib. 

That  the  taking  was  againft  her  Will,  and  for  Lucre,  ib* 

That  (he  was  married  or  defiled,    ib. 

No  Appeal  lies.    ib. 

No  Defence,  that  the  Hufband   did  not  authorife  the 

original  Force  ;  or  that  the  Woman  confented  to  it, 

if  flie  were  afterwards  forced  •,  or  that  after  a  forcible 

taking  {he  confented  to  Marriage  or  Defilement,  ib. 

Witnefst  the  Party  injured*  §  5< 

.  Of  fraudulently  alluring  away  Female  Children, 
under  the  Age  of  Sixteen,  from  their  Parents, 
-  -  6. 


Stat.  4  &  5  Ph.  &  Mary,  c.  8.  prohibits  generally  the 
taking  away  of  any  Woman  Child,  unmarried,  under 
the  Age  of  16,  from  the  Poffeffion,  &c.  and  againft 
the  Will  of  the  Father  or  deputed  Guardian  ;  though 
the  Title  and  Preamble  be  reftrifted  to  Maidens  In- 
heritors, &c.  and  to  taking  by  Sleight  or  Force,  ib. 

Perfons  above  the  Age  of  14,  fo  taking  any  Woman 
Child,  punimable  by  two  Years  Imprifonment  of 

Fins,   ib* 

6  Any 
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Defilement* 

Any  Perfons  fo  taking  away  fuch  Woman  Child  and  de- 
flowering her,  or  ag^inil  the  Will  of  the  Father  or 
Mother,  by  fecret  Lefers,  &c.  contracting  Matri- 
mony with  her,  fluil  be  imprifoned  5  Years  or  pay 
Fine,  &c.  -  -  -  §6. 

Trial,  before  whom.  ib. 

A  B-atard  is  within  the  Act.  -  -  $  7. 

Qu.  as  to  Affent  of  the  Father  once  given,  but  after- 
wards retraced,  ib. 

Object  of  the  Act  to  prevent  Sedu&ion,  or  fecret  Mar- 
riage, to  the  Difparagement  of  the  Party,  ib. 

Qu.  as  to  Confent  of  Perfons  having  a  temporary  and 
fpecial  Cuftody.  it. 

What  is  a  fufficient  Cuftody.   ib. 

B.  R.  has  a  general  Jurifdidlon  to  inquire  either  at 
common  Law  or  on  the  Stat.  -  -  §  8. 

3.  Of  forcible  or  fraudulent  Procurement  of  Mar- 
riage.        -         -         -         -         -         §9. 

At  common  Lawt  how  far  indi&able.   ib. 

Semble,  unlawful  Means  muft  be  ufed,  fuch  as  Vio- 
lence, Deceit,  Confpiracy,  or  other  corrupt  Prac- 
tices, ib. 

Otherwife  bare  Aft  of  Marriage  without  Confent  of 
Parents,  &c.  no  Offence,  ib. 

But  Indictment  lies  generally  in  Cafes  coming  whHiri 
the  prohibitory  Claule  of  the  Stat.  4  &  5  Ph.  &  M. 
c.  8.  ib. 

The  Punifhment  by  Imprisonment  for  Ravifhment  of 
Ward,  by  Stat.  i3*Ed.  i.  c.  35.  obfolete  §  10. 

But  Indictment  at  common  Law  for  Confpiracy  to  entice 

one  to  leave  her  Father,  and  live  in  Fornication, 

fuftained  by  Proof  that  (he  was  carried  off  fecretly 

by  her  own  Confent  after  Solicitation  to  defile.  z\L. 

Conspiracy  to  marry  Paupers*         -  -         -          §ir. 

There  muft  be  Force,  Threat,  Fraud,  or  other  corrupt 
Practice;  otherwife  no  Mifdemeancr.  ib.  No  Offence 
if  the  Parties  voluntarily  confent,  though  Money  be 
given  by  Way  of  Inducement,  ib. 
Indictment  how  to  be  framed,  ib. 
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ch  YT  $  '•     I.  Of  the  forcible  Abdutt  ion,  Marriage  ,  or  De~ 
Jilement  of  Women  of  Subftance. 


*T  HE  ftat.  3  H.  7.  c.  2.    reciting   that  "  where  women, 
wn&"  "  as  wel1  maide"S  as  widows  and  wives,  having  fub- 

3  Hen.  7.  c.z.  >  "  ftances,  fome  in  goods  moveable,  and  fome  in  lands  and 
"  tenements,  and  fome  being  heirs  apparent  unto  their  an- 
"  ceftors,  for  the  lucre  of  fuch  fubftances  be  oftentimes 
"  taken  by  mifdoers,  contrary  to  their  will,  and  after  mar- 
"  ried  to  fuch  mifdoers,  or  to  other  by  their  aiTent,  or  de- 
"  filed,"  ena&s,  "  that  whatever  perfon  or  per  fons  from 
"  henceforth  taketh  any  woman,  fo  again  ft  her  will,  unlaw- 
*'  fully,  that  is  to  fay,  maid,  widow,  or  wife  ;  fuch  taking 
"  procuring  and  abetting  to  the  fame,  and  alfo  receiving 
"  wittingly  the  fame  woman  fo  taken  againft  her  will,  and 
"  knowing  the  fame,  be  felpny  :  and  that  fuch  mifdoers, 
*'  takers,  and  procurators  to  the  fame,  and  receitors,  know- 
"  ing  the  faid  offence  in  form  aforef<n'd,  be  adjudged  prin- 
"  cipal  felons  :  Provided  that  this  acl  extend  not  to  any 
"  perfon  taking  any  woman,  only  claiming  her  as  his  ward 
"  or  bond-woman." 

e.g.  The  flat.  39  Eliz.  c.  9.  reciting  the  offences  defcribed  in 

t^e  recjtaj  0£  tke  laft-rnentioned  ftatute,  and  that  thofe 
offences  had  been  made  felony  by  tha.t  ftatute,  proceeds  to 
ena£t.,  "  that  all  and  every  fuch  perfon  and  perfons  as  fhall  be 
f(  convicted  or  attainted  of  any  offence  made  felony  by  the 
«*  faid  acl:,  or  who  fhall  be  indided  and  arraigned  of  any 
"  fuch  offence,  and  ftand  mute,  or  make  no  direct  anfwer, 
**  or  fhall  challenge  peremptorily  above  twenty,  fiiall  in  every 
*'  fuch  cafe  fuffer  death  without  benefit  of  clergy."  "  Pro- 
<*  vided  (f.  2.)  that  nothing  therein  contained  fhall  extend 
"  to  take  away  the  benefit  of  clergy,  but  only  from  fuch 
(t  perfon  and  perfons  as  fhall  be  principals,  or  procurers,  or 
*'  acceflaries  before." 

§  2.  Not  only  the  mifdoers  themfelves,  but  the  procurers  and 

acc"/!rtl.an  any  who  wittingly  receive  the  woman  fo  taken  away  are 

j  Hale,  661.  made  principals  by  this  ftatute.     But  he  who  only  receives 

j  Hawk/ch?  4*.  tne  offender  himfelf  knowingly  is  only  an  acceffary  after  by 

f*H'\    h  '  4^e  ru"e  °^  ^ae  common  ^aw-     ^nc^  though  the  ftatute  of 

f.  12.  Sum.'ii',!  Elizabeth  has  taken  away  clergy  from  all  who  fhall  be  con- 
12  Co.  20.  ioo. 
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viewed  of  any  offence  made  felony  by  the  ftat.  of  Hen.  7.,  it  ^h.  xi.  §». 
feems  doubtful,  whether  thofe  who  receive  rhe  woman  after  Pr'-^f^  <*** 
the  fact  done  are  oufted  of  clergy.  Lord  Hale  indeed  fays,  , 

that   being  made   principal  felons  by  the  one  hw,    th-y  are 
oufted  of  clergy  by  the  other;  but  he  immediately  adds  a 
quaere,  whether  they  were  intended  to  be  oufted.     And  Hy  2  MS  Sura, 
the  provifo  at  the  end  of  the  flat,  of  Eliz.  it  feems  to  be  the  333- "• 
intention  of  the  legiflature  to  fave  t  em  from  being  oufted 
of  clergy.     For  though  the  flat,  of  lien.  7.  makes  fuch  re- 
ceivers principals;  yet  the  ftat.  of  Eliz.  diftinguiflung  brtween 
principjls  and  acceiTmes  before,  (all  of  whom  were  made 
principals  by  the  former  law,)  muft  be  taken  to  mean  fuch 
principals  as  were  deemed  fuch  at  common  law.     And  the 
receiver  of  the  woman  comes  more  properly  under  the  notion 
of  an  acceflary  after  the  fact ;  and  as  fuch  would  be  plainly 
entitled  to  ciergy.     Thofe  who  are  only  privy  to  the  marri-  Futwwd's  cafe, 
ag^,   and   not  to  the  forcible  taking  away,   nor  confenting      "^ 
thereto  ;  (which  muft  at  leail  be  underftood  where  thewoman  Puk  po:t.  454- 
is  not  un  J.er  any  conftraint  at  the  time  of  the  marriage  ;)  are 
not  within  the  ftatute. 

If  a  woman  be  forcibly  taken  in  one  county,  and  after-  ^  ~ 
wards  go  volu-  tarily  into  another  county,  and  be  there  Trial—  ~ -. 
married  or  defiled  with  her  own  confent.  the  fad  is  not  iu-  '*„'% 

*r       v  ^ ,  o. 

didtable   in  eith.-r :  for   the  offence,  which  confifts   in   the      "Jf-:e'  6o°- 
furci  ile   taking   and  fubfequent  marriage  or  defilement,  is  f  n.^ 
not  complete  in  either.     But   if  the  force  continued   upon  Hlb'  l%2- 

....  .  ,  .    ,      _  a  MS.  Sum. 332. 

her  at  all  in  the  other  county  into  which  fhe  was  fo  taken, 
the  offender  may  be  indicted  there ;  although  the  actual 
marriage  or  defilement  afterwards  took  place  with  her  own 
confent. 

The  indi£r.ment  muft  exprefsly  fet  forth  that  the  woman          §  4. 
taken  had  1  inds,  or  tenements,  or  goods,  or  was  heir  appa-  /«&?«»«"  and 
rent;    and  that  the  taking   was  againft  her  will,  and  for  VHuvk. ch.4*. 
lucre  ;  and  that  (he  was  either  married  to  the  mifdoer  or  to  '  3'4-  "Init-6l« 
fome  other  by  hisafientj  or  that^  (he-  was  defiled,  i.e.  car-  lAi.d.'n,.' 
nally  known  :  and  the  proof  mult  agree  therewith.  But  it  need  {?°,K  l8z" 

:  cafe, 

not  allege  that  the  taking  was  with  intent  to  marrv  or  defile  c-o.Or  482,5. 
her;  for  neither  the  wur<Hs  of  the  ftatute  require  fuch  intent,  '  ^T'1'     44' 

'    12  Co.  •'o    ioo» 

nor  does  the  want  of  it  IcftVn  the  injury  :  though  Lord  Hale  Huct.  2. 
obferves  that  it  is  ufual  and  fafeft  to  add  fuch  an  avermen.-. 
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Ch.  XI.  §  4. 

Jndi&ment  and 
froof. 

(a)  Hutt.  3. 
(£)  i  Hawk, 
ch.  41.  f.  5,  6. 
I  Hale,  (60. 

4  Blac.  Com. 
ao8.   a  MS. 
Sum.  37z.  a. 
Cro.  Car  485. 
493.    Haagen 
SwendferTs  cafe, 

5  St.  Tr.  450. 
464*  473>  4- 


I* 

Witntft. 
1  Hale,  301. 
660,  i.    Full, 
wood's  cafe, 
Cro  Car.  488. 
Brown's  cafe, 
3  Ventr.  243. 
Haagen  Swend- 
fen's  cafe,  5  St. 
Tr.456.    " 
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Forcible,  or  fraudulent  Abduftiony  Marriage  0*J 
Defilement. 

No  appeal  lies  on  this  ftatutc  (a). 

It  is  no  excufe  (£)that  the  party  marrying  was  not  the  author, 
of  the  original  force,  or  that  the  woman  was  firft  taken  with  her 
own  confent,  if  {he  afterwards  refufed  to  continue  with  the 
offender,  and  were  forced  againft  her  will ;  for  from  that  time 
fhe  may  properly  be  faid  to  be  taken  againft  her  will.  As  little 
material  is  it,  whether  a  woman  fo  taken  were  at  laft  mar- 
ried or  defiled  with  or  without  her  own  confent,  if  (he  were 
under  the  force  at  the  time  of  the  taking  ;  for  it  is  equally 
within  the  words  and  meaning  of  the  flatute,  which  was  to 
protect  the  weaker  fex  from  force  and  fraud.  And  though 
if  the  marriage  be  againft  her  will  it  is  voidable,  yet  a  mar- 
riage de  fa£to  is  within  the  ftatute. 

A  woman  fo  taken  away  and  married  may  without  doubt 
be  a  witnefs  againft  the  offender,  if  the  force  were  continu- 
ing upon  her  till  the  marriage ;  becaufe  then  he  is  no  huf- 
band  de  jure  ;  and  fhe  herfelf  may  prove  fuch  continuing 
force:  accordingly  it  was  fo  done  in  Fullwood's  cafe,  M. 
13  Car.  i.,  in  Brown's  cafe,  Tr.  25  Car.  2.,  and  in  Haagen 
Swendfen's  cafe,  M.    i  Ann.     Upon    the  fecond  of  thefe 
Lord  Hale  obferves,  that  there  were  other  witneffes  who 
proved  the  taking  by  force,  though  none  but  the  child  herfelf 
proved  the  marriage  to  be  forcible.     And  moft,  he  adds, 
were  of  opinion  that  if  fhe  had  lived  with  him  any  confider- 
able  time,  and  aflented  to  the  marriage  by  any  free  cohabit- 
ation, fhe  could  not  have  been  admitted  as  a  witnefs.     This 
rcafoning  feems  to  imply,  that  if  the  woman  after  her  forcible 
abdu&ion  give  her  confent  to  the  marriage,  her  teftimony 
could  not  be  received  :  yet  Mr.  Juftice  Blackftone  on  a  review 
of  the  feveral  authorities  thinks  that  it  mould  even  be  allowed 
where  the  marriage  is  good  by  the  previous  confent  of  the 
inveigled  woman  after  her  forcible  abduction  ;  adverting  to 
the  abfurdity  of  otherwife  permitting  the  offender  thus  to 
take  advantage  of  his  own  wrong.     And  furely  there  can  be 
no  doubt  of  her  competency  where  the  marriage  was  againft 
her  will  at  the  time,  notwiihftanding  her  fubfequent  afient ; 
for  if  fhe  were  a  competent  witnefs  at  any  time  after  the 
crime  committed,  I  know  not  by  what  rule  of  law  her  fub- 
fequent aflent  to  the  crime  can  incapacitate  her ;  much  lefs 
how  by  any  lapfe  of  time  (he  can  be  incapacitated  :  however 
thefe  circumftauces  may  and  ought  to  wei^li  with  the  jury 

who 
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who  are  to  decide  upon  the  credit  of  her  teftimony.     But    ch.  xr.  §  5. 
further,  I  conceive  it  to  be  now  fettled  that  in  all  cafes  of  J^ 
perfonal  injuries  committed  by  the  hufband  or  wife  againft  fiance. 
each  other,  the  injured  party  is  an  admiffible  witnefs  againft  "•  • 

the  other  J^g"1'  cafe» 

Mich.  1796, 
MS.  Buller  J. 

3.  Of  fraudulently  alluring  away  female  Children  under  the  Age  wi&tk.  Witnels. 
offtxteenfrom  their  Parents ,  &c. 

The  flat.  4  &  5  Ph.  &M.  c.  8.  intitled,  «  An  aft  for  the  §  tf. 
"  puniftiment  of  fuch  as  (hall  take  away  maidens  that  be  Alluring  away 
*'  inheritors,  being  within  the  age  of  fixteen  years,  or  that  4&  5ph.  &M. 
«'  marry  them  without  the  confent  of  their  parents  ;"  recit-  c-  8< 
ing,  that  "  maidens  and  women  children,  as  well  fuch  as 
"  be  heirs  apparent  to  their  anceftors,  as  others,  having  left 
"  unto  them  by  their  father  or  other  anceftor  and  friends 
**  lands,  &c.  or  other  great  fubftances  in  goods  and  chattels, 
?f  for  their  advancement  in  marriage,  be  oftentimes  unawares 
"  to  their  friends  and  kinsfolks  by  flattery,  trifling  gifts,  and 
<c  fair  promifes  of  unthrifty  and  light  perfons,  and  thereto 
"  by  the  intreaty  of  perfons  of  lewd  demeanor,  and  others 
*'  that  for  rewards  buy  and  fell  the  faid  maidens  and  chil- 
f{  dren,  fecretly  allured  and  won  to  contract  matrimony 
"  with  the  faid  unthrifty  and  light  perfons,  and  thereupon 
**  either  with  Height  or  force  oftentimes  be  taken  and  con- 
<<  veyed  away  from  their  faid  parents,  friends,  or  kinsfolks, 
"  which  for  lack  of  wholefome  laws  to  the  redrefs  thereof 
"  remains  a  great  and  common  mifchief,"  enafis  (f.  2.) 
'*  that  it  (hall  not  be  lawful  to  any  p^rfon  or  perfons  to  take 
»*  or  convey  away,  or  cnufe  to  be  taken  or  conveyed  away 
\l  any  nuid  or  ivsman  child  unmarried,  being  under  the  age  of 
?'  16  yeitrsy  out  of  or  from  the  poflcfiion  cuftody  or  govern- 
*'  ance,  and  againft  the  will,  of  the  father  of  fuch  maid  or 
?{  woman  child,  or  of  fuch  perfon  or  perfons  to  whom  the 
"  father  by  his  laft  will  and  teftnment  or  by  any  other  set  in 
"  his  lifetime  hath  or  (hall  appoint,  fee.  the  order  keeping 
"  education  or  governance  of  fuch  maid  or  woma,n  child  ; 
<f  except  fuch  taking  and  conveying  away  as  (hall  be  done 
**  by  or  for  fuch  perfon  or  perfons  as  without  fraud  or  t 
"  be  or  then  (hall  be  the  rr.after  or  miilrefo,  or  the  guardian 
"  in  focage,  &c.  of  fuch  maid  or  woman  child." 

By   f.  3.  "  If  any  perfon  or  perfons  above  the  age  of  14 

".  years  (hall  unlawfully  take  or  convey,  or  caufe  to  be  taken 
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Ch.  xi.  §  6.  ««  or  conveyed  any  maid  or  woman  child  unmarried,  being 

^uienfiyrJiuarin~g  "  within  the  age  of  idycars,  out  of  or  from  the  poffeflion 

a-way  of  female  «  and  againft  the  will  of  the  father  or  mother  (a)  of  fuch 

'      /j'  "  child,  or  out  of  or  from  the  poffcfllon  and  againft  the  will 

(a)  i.  e.  mother  "  °f  ^ucn  perfon  or  perfons  as  then  (hall  happen  to  have,  by 

after  (he  death  <(  any  lawful  ways  or  means,  the  order  keeping  education 

of.thftarher.ac-  •  ;  '        .  & 

cording  to  the          °*  governance  of  any  fuch  maiden  or  woman  child ;  every 
fubf  quent          cc  fuch  perfon  an(j  perfons  fo  offending,  being  thereof  law- 

claule.  3  Co  39.  .  .  6* 

Ratciiffe'scafe.     "  fully  att-iinted  or  convicted,  (other  than  fuch  of  whom 

°  •  43  •          €t  fuch  perfon  taken  away  mall  hold  any  lands  or  tenements 

"by  knight  fervice,)  (hall  fuffer  imprifonment  for  two  years, 

"  or  elfe  {hall  pay  fuch  fine  as  fliall  be  affcffed  by  the  court 

**-  of  Starchamber." 

By  f.  4.  "  If  any  perfon  or  perfons  (hall  fo  take  or  caufe 
*c  to  be  taken  away  as  is  aforefaid,  and  deflower  any  fuch 
"  maid  or  woman  child  as  aforefaid ;  or  (hall  againft  the 
"  will  or  unknowing  of  or  to  the  father,  if  alive,  or  againft 
<(  the  will  or  unknowing  of  the  mother  of  any  fuch  maid  or 
"  woman  child  (having  the  cuftody  or  governance  of  fuch 
«{  child  if  the  father  be  dead)  by  fecret  letters,  meflages,  or 
<c  otherwife,  contract  matrimony  with  any  fuch  maiden  or 
*e  woman  child ;  (except  fuch  contracts  of  matrimony  as 
"  fhall  be  made  by  the  confent  of  fuch  perfon  or  perfons  as 
**  by  the  title  of  wardship  (a]  {hall  then  have  or  be  entitled 
"  to  have  the  marriage  of  fuch  maid  or  woman  child ;)  every 
**  fuch  perfon  or  perfons  fo  offending,  being  thereof  lawfully 
"  convicted  as  aforefiid,  (hall  fuffer  imprifonment  for  five 
<«  years,  or  elfe  fliall  pay  fuch  fine  as  fliall  be  affefled  by  the 
"  Starchamber,  a  moiety  to  the  crown,  and  the  other  moitty 
t(  to  the  parties  grieved." 

By  f.  5.  juftices  of  aflize,  by  inquifition  or  indictment, 
may  hear  and  determine  the  faid  offences.  By  f.  6.  if  any 
xvoman  above  12  and  under  16  years  of  age  confent  to  fuch 
contract  of  marringe,  contrary  to  the  form  of  the  ftatute, 
the  next  of  kin  fliall  inherit  her  lands,  &c.  during  her  life. 

**?</?  4  Wac.  It  is  firft  to  be  obftrved,  that  the  flat.  26  Geo.  2.  c.  33. 

Poft"  ch°9j'^10'  abfolutely  avoids  all  fuch  marriages  as  are  alluded  to  in  the 
above-recited  actj  and  therefore  fome  part  of  the  temptation 

(a]  By  itat.  12  Car.  a  e.  14.  f.  j.  fuch  wardlhips  are  abolifhcd.  And  by  f.  8. 
the  fathers  of  minors,  or  tnofe  whom  they  (hall  appoint  by  cecd  or  will,  fhall  have 
the  cuftody  and  guaidianfliip  of  fuch  minors,  and  may  maintain  attions  o.  ravilh- 
ment  of  ward  or  Uefyaft  againil  thofc  who  wrongfully  take  01  detain  them. 

to 
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to  fuch  offences  is  taken  away:  but  this  I  apprehend  has  £j£t£m. 

made  no  difference  in  the  offences  themfelves,  which  are  duUxtiy 

oftentimes  attended  with  circumftances  and  confequcnces  JJJj 

peculiarly  aggravating.  • 


It  has  been  determined,  that  a  baftard  under  the  care  of          r 
her  putative  father  is  within  the  acl  of  Philip  and  Mary  ; 


and  it  h.is  been  faid.  that  there  mult  be  a  continued  refufal  *• 

'          .  2  Stra.  Ii6z.  & 

of  the  father,  &c.  ;  for  if  he  once  agreed,  though  he  after-  MS.  R.?.  Sweet- 
wards  dhTented,  yet  it  is  an  aflent  within  this  ftatute  (a).   But  '^  I766-s-p- 
this  does  not  appear  to  have  been  the  point  in  judgment,  («)  Calthrop 
and  feems  to  want  further  confirmation.     Hcwcver  in  Hicks  3Vi»d.  169. 
v.  Gore,  where  the  mother  who  was  guardian  had  placed  her  Hicks  v-  Gate» 

7  NlvXi.  Si* 

daughtrr  under  16  years  of  age  with  Lady  Gore  for  fafe 
cuftody,  who  caufed  her  own  fon  to  marry  th.  girl  without 
having  obtained  her  mother's  confent  ;  Lord  C.  J.  Herbert 
obferved,  that  the  ftatute  was  made  to  prevent  children  from 
being  feducrd  from  their  parents  or  guardians  by  flattering 
or  enticing  words,  promifes,  or  gifts,  and  married  in  a  ferret 
way  to  their  difparagement  ;  but  that  no  fuch  thing  appeared 
in  that  cafe,  the  marriage  being  openly  folemnized  in  church 
in  a  canonical  hour,  in  the  prefence  of  many  perfons  :  and 
the  plaintiff  was  nonfuited.  In  that  cafe  it  is  to  be  noted, 
that  the  mother  had  pbc-:d  the  child  under  the  care  of  Lady 
Gore,  by  whofe  procura;;cc  th  ie£ted  ;  but 

nothing  is  dated  in  the  report  to  (hew  that  the  Cln'ef  Juftice 
'  laid  any  ftrefs  on  this  circumftance.  And  in  truth  it  dtfcrvcs 
good  confideration  before  it  is  Decided  that  an  offender  act- 
ing in  collufion  with  one  who  has  the  temporary  cuftody  of 
another's  child,  for  a  fpecial  purpofe,  and  knowing  that  the 
parent  or  proper  guardian  did  not  confent.  is  yet  not  within 
the  ftatute.  For  then  every  fchool-miftrefs  might  difpofe  in 
the  fame  manner  of  the  children  committed  to  her  care  : 
though  fuch  delegation  of  the  cuftody  of  a  child  for  a  parti- 
cular purpofe  be  no  delegation  of  the  power  of  difpofing  of 
her  in  marriage  ;  but  the  governance  of  the  child  in  that  re- 
fpect  may  ftill  be  faid  to  remain  in  the  parent.  And  if  the 
principal  offender  in  fuch  cafe  were  within  the  a£l,  it  mult 
follow  that  all  who  combine  with  him  for  the  fame  purpofe 
are  equally  guilty.  In  Ratcliffe's  cafe  it  was  holden,  that  R.tclifFe's  cafe, 
the  mother,  notwithllanding  a  fubfequent  marriage,  retained  3  £<>•  J9«  b- 

the 


fway  female  in- 
fants. 
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Ch.  XI.  §  7.  the  guardianfhip  of  her  daughter  by  her  former  hulband  ; 
j"i™S«rJir°"*~  and  that  the  aflent  of  her  fecond  hufband  to  the  taking  and 
marrying  of  the  ward  by  another  was  not  material ;  and  that 
the  mother  had  in  law  the  cuftody  of  her  child  within  the 
ftatute  at  the  time  of  the  contract  of  marriage,  although  the 
latter  had  departed  from,  the  houfe  fix  hours  before.  And 
there  too  it  was  found  that  fach  departure  of  the  daughter 
was  voluntary  and  of  her  own  accord.  It  was  alfo  ruled 
there,  that  the  third  branch  (4th  claufe)  of  the  ad  cxtendsi 
only  to  the  cuftody  of  the  father  or  to  that  of  the  mother, 
where  the  father  has  not  difpofed  of  the  cuftody  of  the  child 
to  others. 


. 

Moor's  cafe, 
a  Mod.  128. 
Vtde  Cro.  Car. 

465- 

4  Mod.  145, 


§9. 

jtt  common  law. 
3  MS.Sum.5j. 
Vide  R.  v.  Mar- 
iiot,4Mod.  145. 


Moor's  cafe, 
2  Mod.  130. 
R.  v.  Blacket 
and  others, 
7  Mod.  39.    R. 
V.  Twiflcton  and 
others,  i  Lev. 
*57-  I  SiJ   387. 
»  Keb.  43Z,  8. 
R.  v   Thorp  and 
others,  Carih. 
384.  5  Mod. 
Com.  zj. 
12  Mud.  516. 


.221. 


It  is  certain  that  an  information  will  lie  in  B.  R.  upon  this 
ftatute ;  and  that  the  court  may  fine  as  well  as  imprifon  ; 
although  the  ftatute  exprefsly  gives  this  jurifdiclion  to  the 
Starchamber ;  there  being  no  negative  words  to  ouft  the  ju- 
rifdiction  of  the  fuperior  criminal  court ;  and  as  it  is  faid  in, 
Moor's  cafe, this  being  an  offence  at  common  law,  and  as  fuch. 
punifhable  by  fine  and  imprifonment.  How  far  this  latter 
obfervation  is  well  founded  I  proceed  now  to  inquire. 

3.  Of  forcible  or  fraudulent  procurement  of  marriage. 

Befides  the  offences  which  fall  under  the  abovementioned? 
a£ls  the  common  law  has  in  fome  refpe£ts  at  leaft  guarded 
againft  malpra£tices  of  the  like  nature.     It  has  been  faid 
indeed  upon  good  confideration,  that  if  a  man  marry  a  wo- 
man under  age  without  the  confent  of  her  father  or  guardi- 
an, that  alone  will  not  render  it  indictable  at  common  law ; 
for  that  marriage  being  lawful  in  itfelf,  though  reftraints 
may  be  laid  on  it  by  pofitive  laws,  yet  where  no  fuch  law  is 
enacted  or  tranfgrefled,  the  bare  a£t  of  fuch  a  marriage  can- 
not be  punifhed  as  a  crime,  however  grievous  it  may  be  to 
a  parent :  and  I  cannot  find  any  cafe  where  an  indidtment 
has  been  maintained  for  fuch  an  a£l  without  other  circum- 
fiances.     There  are,  it  is  true,  di£la  to  be  found   in   the 
books,  which  may  feem  to  countenance  fuch  an  opinion  ;  but 
the  cafes,  when  examined,  do  not  warrant  it  to  fo  gent-nil 
an  extent.     In  Twifleton's  cafe,  upon  which  moft  ftrefs  h.is 
been  laid,  the  information,  which  was  againft  fevtral,  charged 
not  only  a  confpiracy,  but  a  deceitful  and  riotous  taking 
away ;  though  the  latter  did  not  appear  to  have  been  proved  : 

and 
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and  after  objection  taken,  and  before  final  judgment,  the    ch.  xr.  §9. 
defendants  were  bailed  by  confent.     But  however  this  may  By  "lawful 

1  J    mtani  at  etmttcii 

be,  if  children  be  taken  from  their  parents  or  guardians,    or  law. 
others  entrufted  with  the   care   of   them,   by  any  finifter 
means  ;   either  by  violence,  deceit,  confpiracy,  or  any  cor- 


rupt  or  improper  practices,  as  by  intoxication,  for  the  pur-  310.  R.  v.  Story, 
pofe  of  marrying  them  ;  though  the  parties  themfelves  may  v.  Ld.'" 
be  cop.fenting  to  the  marriage  ;  fuch  criminal  means  will  ren-  and  ot 
•tie  act  an  offence  at  common  law:  for  marriage  ought  to  be  R   " 
free  and  voiurirary,  without  any  compulfive  or  finifter  pro-  Blac-  R>  326« 

.,  .  .    .     ,  "...  fit        R-  v.  Furas, 

cu      :.-nt.     It  i:>  .uio  agreed  (a)  that  an  indictment  lies  by  the  B.  R.  temp. 
r    ^  rrr-non  law  upon  the  general  prohibitory  claufe  W-  &  **•  M^* 

(f.  2.)  of  the  r.S'vementioned  ftatute  of  Ph.  &  Mary,  which  (^  Moor's  cafe, 
makes  it  unlawful  to  take  or  convey  away  any  woman  child  aMoc'-  J3C« 
unmarried,  being  under  the  age  of   16  years,  out  of  the 
poflelfion,  ,  or  governance,  and  againft  the  will  of 

her  r",i:her  or  deputed  guardian.     For  where  a  thing  is  pro-  R.  v.  Hams 

•d  to  be  clone  by  ftatute,  and  a  penalty  annexed  to  it  by  *  rcnn  R-  ~°** 
a  fc  pirate  fubftantive  claufe;   the  profecutor  is  not  bound 
to  purfue  the  latter,  but  may  indict  on  the  prior  general 
claufe  as  for  a  mifdemeanor.     And  the  prohibition  being  R.V.  Sainftary, 
general,  the  want  of  a  corrupt  motive  is  no  anfwer  to  the  4TennR-457» 
criminal  charge. 

By  the  ancient  law  the  marriage  of  a  ward  without  the  *  r,.* 
confent  of  the  guardian  Wis  a  raviihment  of  the  ward,  alnft.  440. 
And  by  the  (Lit.  of  Weftm.  2.  (13  Ed.  i.  c.  35.),  «  con-  * 
((  cerning  children  male  or  female  (whofe  marriage  belong- 
f  eth  to  another)  taken  and  carried  away  ;  if  the  ravifher 
"  have  no  right  in  the  marriige,  though  after  he  reftore  the 
"  child  unmarried,  or  elfe  pay  for  the  marriage,  he  fhall 
*c  neverthelefs  be  punifhed  for  his  offence  by  two  years  im- 
"  prifonmcntj  and  if  he  do  not  reftore  or  do  marry  the 
'*  child  after  the  years  of  confent,  and  be  not  able  to  fatisfy 
"  for  the  marriage,  he  (hall  abjure  the  realm,  or  have  per- 
V  petual  imprifonrr.ent  ;  and  thereupon  the  plaintiff  (hall 
f*  have  fuch  a  writ"  as  is  therein  fet  forth.  But  the  ftat. 
1  2  Car.  2.  0.24.  which  abolifhed  wardfhips,  feems  to  have 
fuperfeded  the  above  provifion  ;  and  the  8th  feclion,  which 
enables  fathers  to  difpofe  of  the  guardianfhip  of  their  chil- 
dren under  age,  though  it  give  an  aclion  of  ravifhment  of 
ward  or  trefpafs  againft  fuch  as  wrongfully  take  away  or 

detain 
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Ch.xi.  §10.    detain  fuch  children,  for  the  recovery  of  them,  and  for  da- 

jr?v  unlawful  f         ,     .        -  .«  ,  - 

m*n*  at common  mages  for  their  ufe  and  benefit;  yet  is  filent  as  to  any  cor- 
ta<w'  poral  punifhment  of  the  ravifhers. 

R.  v.  Ld.  Grey        *n  ^  ca^e  °f  l^e  Lord  Grey  and  others,  the  information, 
and  o'.hers,  trial  which  was  at  common  law,  charged  that  they  unlawfully 

at  bar,  Mich.  j       •    i     ji        o        i_  i        ri         i  • 

34. Car.  i.  3  St.  and  wickedly,  &c.  by  unlawiul  and  impure  ways  and  means, 
Tr.  519.  confpiring,  pra&ifing,  and  intending  the  ruin  and  deftru&ion 

tiua'yMgluo-  °f  tne  lady  Henrietta  Berkeley,  then  a  virgin  unmarried 
*t«»  under  age  to  within  the  age  of  1 8  years,  one  of  the  daughters  of  George-, 

leave  kcr  father  s  *        • 

&»/<  W  /;«« ;»  Earl  of  Berkeley,  (the  faid  lady  H.  B.  then  and  there  being 
fornication  wtb  under  the  Cuft0dy  government,  and  education  of  the  faid 

tne  cj  tee  defend-  J 

ants,  and  concert.  Earl,)  unlawfully,  to  perfect  and  bring  to  effedl  their  wicked 
*K!fy^  intentions  aforefaid,  the  faid  lady  H.  B.  to  defert  the  faid 
bat'um  to  carry  Earl  her  father,  and  to  commit  whoredom,  fornication,  and 
teal  btr^r  \ 'bat  adultery,  and  in  whoredom,  &c.  to  live  with  the  faid  Lord 
furfofe.  Grey,  then  and  before  being  the  hufband  of  Lady  Mary, 

another  daughter  of  the  faid  Earl  and  fifter  of  the  faid  Lady 
H.,  againll  all  laws  divine  and  human,  impioufly,  wickedly, 
impurely,  and  fcandaloufly  to  live  and  cohabit,  did  tempt, 
invite,  and  folicit :  and  that  the  defendants,  with  force  and 
arms,  &c,  unlawfully,  unjuftly,  and  without  the  leave  and 
againft  the  will  of  the  faid  Earl  B.  in  profecution  of  fuch  con- 
fpiracy  the  faid  Lady  H.B.  then  and  there,  about  12  at  night, 
&c.  out  of  the  dwelling-houfe  of  the  faid  Earl,  and  out  of 
his  cuftody  and  government  did  take,  carry,  and  lead  away : 
And  the  faid  Lady  H.  B.  from,  &c.  until,  &c.  in  divers 
fecret  places  with  the  faid  Lord  Grey  unlawfully,  &c.  to 
live,  cohabit,  and  remain,  did  procure  and  caufe  ;  to  the 
ruin  of  the  faid  Lady  H.  B.  and  to  the  evil  example,  &c. 
There  was  no  proof  of  any  force  at  the  trial  j  for  the  lady 
was  defirous  to  leave  her  father's  houfe ;  and  all  the  mea- 
fures  that  were  taken  for  her  departure,  and  afterwards  for 
her  concealment,  were  plainly  concerted  with  herfelf.  The 
other  perfons  concerned  befides  Lord  Grey  were  his  own 
fervants,  or  perfons  a&ing  by  his  command  and  under  his 
control.  Neither  was  there  proof  of  any  artifice  ufed  to 
prevail  on  her  to  depart  from  her  father's  houfe ;  but  only, 
as  Lord  C.  J.  Pemberton  exprefled  himfelf  to  the  jury,  a 
felicitation  and  enticement  of  her  to  unlawful  luft  by  Lord 
Grey.  Indeed  (he  herfelf,  who  was  examined  as  a  witnefs 
for  the  defendants,  difglaimed  all  other  motives  than  her 

own 
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own  free  will  in  the  tranfa£lion.     None  of  the  judges  ex-   ch.  XI.  §  10. 
prefled  any  doubt  of  the  law  ;  and  the  iory,  with  the  appro-  By  ur-l'™ful 

1  J       •  *  *  mtar.s  at  CMMMC 

bation  of  the  court,  found  all  the  defendants  guilty  but  one,  law. 
againft  whom  there  was  no  evidence.     But  no  judgment  ^ 

was  ever  given,  as  the  matter  was  afterwards  compromifed. 

Of  a  fimilar  nature  is  the  offence  of  confpiring  or  con-        §  n. 
trivine  by  finifter  means  to  marry  a  pauper  of  one  parifii  to  Con!f-racy  " 

.  .  .  '  marry  paupers. 

a  fettled  inhabitant  of  another,  in  order  to  bring  a  charge  3  MS.  Sum.  56. 
upon  it.     Informations  for  confpiracies  of  this  kind  were  ^B^T?™™' 
granted  in  the  cafes  oi"  the  King  v.  Tarrant,  and  the  King  v.  R.  v.  Herbert 
Herbert  and  others.     Though  where  the  parties  are  in  low  ££ 
circumftances  an  indictment  is  preferable.     ConGdering  the  Dunning.  R.  * 

rp  n.-        •  r     i        r  i     •  r  r        Conipton  and 

offence  as  a  proltttution  of  the  facred  rites  of  marriage  for  othsrsjCaliz^e 
corrupt  and   mercenary  purpofes,  and  that  by  artful  and 
finifter  means  perfons  are  feduced  into  a  connection  for  life 
without  any  inclination  of  their  own,  and  contrary  to  that 
freedom  of  choice  which  is  peculiarly  required  in  forming 
fo  clofe  an  union,  and  on  which  the  happinefs  of  them  both 
fo  entirely  depends ;  and  this  for  the  fake  of  fome  gain  or 
faving  to  others  who  bring  about  fuch  a  marriage ;  in  this 
light  it  feems  a  fit  ground  for  criminal  cognizance ;  not  only 
as  being  a  great  oppreflion  upon  the  parties  themfelves  more 
immediately  interested,  but  as  an  offence  againft  fociety  in 
general  •,  being  an  abufe  of  that  inftitution  by  which  fociety 
is  beft  continued,  and  legal  defcents  preferred,  and  a  per- 
verfion  of  the  purpofes  for  which  it  was  ordained.     Yet  R.  *.  Fowlee 
where  it  appeared  upon  an  indictment  for  this  offence  againft  Taunto^'sp. 
parifli  officers  that  a  man  of  one  parifh  had  gotten  a  woman  A)T-  J"88» CQT* 
with  child  belonging  to  another,  and  the  defendants  had 
agreed  with  the  man,  (who  was  of  the  age  of  29,)  with  the 
approbation  of  his  father,  to  give  him  two  guineas  if  he 
would  marry  the  woman,  which  he  afterwards  did  on  that 
condition,  and  received  the  money  from  the  defendants  im- 
mediately after  the  marriage  :  and  both  he  and  the  woman 
fwore  at  the  trial  that  they  were  willing  to  marry  at  the  time ; 
Buller  J.  directed  an  acquittal,  notwithftanding  the  proof  of 
the  money  having  bsen  given  to  procure  fuch  confent ;  and 
this  after  the  putative  f.ither  had  been  taken  up  under  a  ma- 
giftrate's  warrant,  and  was  in  cuftody  of  the  overfeers.    For 
he  held  it  neceflary  in  fupport  of  fucli  an  indiclmcnt  to  fliew 

that 
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ch.  xi.  §  ii,    that  the  defendants  had  made  ufe  of  fome  violence,  threat^ 
»arryp7uflrt.     or  contrivance,  or  ufed  fome  finifter  means  to  procure  the 
•  -       i  •.  . . .    marriage,  without  the  voluntary  confent  or  inclination  of  the 
parties  themfelves.     But  here  there  was  an  exprefs  confent 
(hewn  by  both  parties  to  be  married.     That  the  act  of  mar- 
riage being  in  itfelf  lawful,  a  confpiracy  to  procure  it  could 
only  amount  to  a  crime  by  the  practice  of  fome  undue 
means  :  and  this  he   faid  had  been  feveral  times  ruled  by 
Cald.  147"-          different  judges.     The  circumftance  of  the  woman  being 
with  child  by  the  perfon  to  whom  me  was  afterwards  mar- 
ried has  always  weighed  with  the  court  in  refufing  to  interfere 
Indtfmtnt.          by  way  of  information  in  thefe  cafes.     But  where  the  indicl- 
Kex  v  Park-      ment  ftated  the  marriage  to  have  been  procured  by  threats 

houfe  and  1  rem-  .  . 

fee,  Exeter, Sum.  and  menaces  agamft  the  peace,  &c.,  it  was  holden  fufficienti 
sr'  without  averring  it  in  terms  to  have  been  againft  the  will  or 
confent  of  the  parties  j  though  that  muft  be  proved. 

R.  v.  Edwards         Upon  an  indictment  for  confpiring  together  and  giving  the 

and  others,  hufband  money  to  marry  a  poor  helplcfs  woman  who  wag 
an  inhabitant  of  B.  in  order  to  fettle  her  in  the  parim  of  A.$ 
where  the  hufband  was  fettled,  judgment  was  arrefted,  be- 
caufe  it  was  not  averred  that  (lie  was  lafl  legally  fettled  in  B.  i 
and  yet  it  feems  to  he  perfectly  immaterial  where  the  wo- 
man's fettlement  was  if  it  were  not  in  A. ;  provided  that  fa£fc 

Fide  Crown  diftinctly  appeared.  However  it  is  ufual  to  aver  the  fettle- 
ments  of  the  parties  in  their  reflective  parifh.es ;  and  alfo 
that  the  woman  was  chargeable  to  her  own  parim  at  the 
time :  though  this  latter  has  never  been  adjudged  to  be  ne- 
ceflary;  nor  does  it  feem  to  bs  required  according  to  the 
general  rules  which  govern  the  offence  of  confpiracy,  for 
which  an  indictment  lies  wherever  either  the  confpiracy  is 
entered  into  for  a  corrupt  or  illegal  purpofe,  or  for  the  ufe 
of  unlawful  means  to  effect  a  legal  purpofe,  although  fuch 
purpofe  be  not  effected.  And  it  cannot  be  denied  that  not 
only  the  purpofe  is  unlawful  whether  the  woman  were 
chargeable  or  not  at  the  time,  (being  to  difcharge  one  parifh 
of  a  liability  to  bear  a  burthen,  and  impofe  fuch  liability  on 
another,)  but  the  means  propofed,  if  of  the  kind  before  de- 
fcribed,  are  alfo  unlawful.  Offenders  of  this  defcription 
are  punifhable  as  in  other  cafes  of  mifdemeanor. 


CHAP.    XII. 
OF  POLYGAMY  OR  BIGAMY* 


Nature  of  Offence^  and  bsiv  puntfhable.  -  §  I . 

Originally  of  ecclefiaftical  Cognizance,    ib. 

Clergy  taken  away  by  Stat.  4  Ed.  i.  c.  5.  but  reftored 
by  Stat.  i  Ed.  6.  c.  12.  f.  16.  ib.  Made  Felony  by 
Stat.  i  Jac.  r.  c.  II.  if  any  marry,  the  former  Con- 
fort  Hving.  ib. 

By  Stat*  1 8  Eliz.  c.  7.  Offender  may  be  burned  in  the 
Hand  and  imprifoned  ;  or  in  lieu  of  burning  may  be 
fined  or  whipped,  by  Stat.  19  Geo.  3.  c.  74.  ib.  j  or 
in  lieu  of  burning  and  whipping  may  be  trsnfported 
for  7  Years  by  Stat.  35  Geo.  3.  c.  67.  ib.  Clergy 
oufted  on  returning  before  the  Period  from  Tran- 
fportation.  ib. 

What  Marriages  ivitbin  the  Stat.  l  Jac.  c.  i\.  §2. 

Qu.  if  the  fecond  Marriage  be  abroad,    ib. 
Exceptions*  -  -  -  -  §  3. 

i.  Abfence  beyond  Sea  for  7  Years,  whether  with  or 

without  Notice,   ib. 

1.  Abfence  within  the  Kingdom  for  7  Years,  without 
Knowledge.  -  -  -  §4. 

3  &  4.  Sentences  of  Divorce,  of  what  Sort.  §  $. 

5.  Being  within  Age.  -  -  §  6". 

Triaf.  -  -  -  -  -  §7. 

May  be  in  County  where  apprehended,  (i.  e.  where  im- 
prifoned,) by  flat,  i  Jac.  I.  c.  ii.  But  this  only  ac- 
cumulative :  It  may  alfo  be  in  County  where  fecond 
Marriage  had.  ib.  Offenders,  returning  from  Tran- 
fportation  before  their  Term  expired,  triable  where 
taken  or  where  convi&cd.  ib. 

Indictment,  Form  of.  -  -  -  §8. 

Witnefs.  -  -  -  -  §9. 

The  fecond  Confort,  after  Proof  of  firft  Marriage,   ib. 

Evidence  of  Marriage.  -  -  -  §  IO. 

Qu.  by  a  Roman  Catholic  Pried  here.    ib. 
Qu.  whether  Cohabitation  and   Acknowledgment  as 
Man  and  Wife  fufficient  per  fe.    ib.      Certainly  fo 

when 
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ft. 

feature  of  off  (nee. 
3lnft.  88. 
461ac.Com.i63. 
Cro.  Eliz    94. 
alnft.  273. 


«  (vulgo  i) 
Jac.  i.  c.  n. 

felony* 


Clergy,  punijb* 
went)  burning^ 


fine  or  wiiffing. 


f;r  7  years. 
350.3.0.67. 


4C.  i.  e.  n. 
&  6G.  i.e.  23. 


Polygamy. 

when  backed  by  confirmatory  Evidence  of  authentic 

Documents,    ib. 
Regifter  of  Marriage  required  by  the  Marriage  Aft 

26  G.  2.  c.  33.  f.  14.  §  1 1. 

Not  neceflary  to  be  proved  by  fubfcribing  Witnefs ; 

but  Copy  of  the  Regifler  fufficienr,  or  Proof  by  one 

present  at  the  Ceremony.    i&. 


Polygamy^  or  Bigamy. 

pOLYGAMY,  or  as  it  is  more  frequently,  though  impro- 
perly, called  Bigamy,  (which  only  means  having  two 
wives  in  fucceflion,)  confifts  in  having  a  plurality  of  wives 
at  the  fame  time,  and  was  originally  confidered  as  of  ecclefi- 
aftical  cognizance  only  :  though  fo  early  as  the  ftat.  4  Ed.  i . 
c.  5.  de  Bigamis,  it  was  treated  as  a  capital  offence,  and 
oufted  of  clergy  by  that  ftatute.  The  benefit  of  clergy  was 
however  reftored  by  the  ftat.  i  Ed.  6.  c.  12.  f.  16.  And 
the  crime  itfelf  being  as  it  feems  left  of  doubtful  temporal 
cognizance,  the  ftat.  i  Jac.  i.  c.  n.  enafts,  "  that  if  any 
**  perfon  or  perfons  within  England  and  Wales,  being  mar- 
"  ried,  or  who  hereafter  fhall  marry,  do  marry  any  perfon  or 
"  perfons,  the  former  hufband  or  wife  being  alive ;  every 
"  fuch  offence  fhall  be  felony  ;  and  the  perfon  and  p^rfons 
cc  fo  offending  (hall  fuGer  death  as  in  cafes  of  felony." 
Clergy  however  is  not  thereby  taken  away ;  but  by  the  ftat. 
1 8  Eliz.  C.  7.  f.  2,  3.  the  offender  befides  being  burned  in 
the  hand  may  be  imprifoned  not  exceeding  one  year  :  and 
by  ftat.  19  Geo.  3.  c.  74.  f.  3.  a  moderate  fine  or  whipping, 
in  the  manner  therein  fpecified,  may  be  fubflituted  in  lieu  of 
burning ;  but  not  to  abridge  the  power  of  the  court  to  irn- 
prifon  under  any  former  aft.  And  now  by  the  ftat. 
35  Geo.  3.  c.  67.  "  If  any  perfon  or  perfons  within  Eng- 
"  land  and  Wales  being  married  do  at  any  time  from  and 
"  after  the  parting  of  this  act  marry  any  perfon  or  perfons, 
«  the  former  hufband  or  wife  being  alive,  and  {hall  be  in 
"  due  manner  convicted  under  the  faid  aft  (of  Jac.  i.)  they 
"  fhall  be  fubjeft  to  the  fame  punifhments,  pains,  and  penal- 
"  ties  as  by  the  laws  now  in  force  perfons  are  fubjeft  to 
'«,  who  are  convifted  of  grand  or  petit  larceny."  This  by 
the  ftat.  4  Geo.  i.  c.  11.  may  be  tranfportation  for  feven 
years  in  lieu  of  burning  or  whipping.  But  though  the  ftat. 
35  Geo.  3.  merely  re-eoafts  the  enafting  part  of  the  ftat.  of 

10  James, 
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Tames,  yet  it  alfo  virtually  includes  all  the  exceptions  con-    Ch.  Xir.  $  i. 

,  .  r          i          •   i          <-     i  n     AJ.'IK  of'.fffHCt. 

tamed  therein,  and  after  mentioned  ;  for  the  title  of  the  act  , 

is,  "  for  rendering  more  effectual  the  flat,  i  Jac.  j.j"  and  it 
begins  by  reciting  that  tf  whereas  the  punl/Ijtnent  of  perfons 
"  convided  of  felony  under  the  flat,  i  Jac.  f.  has  not 
"  proved  effectual  to  deter  wicked  perfons  from  the  offence 
(f  therein  defcribedy  be  it  enacted,"  &c.;  and  it  afterwards 
attaches  the  increafed  punishment  upon  fuch  as  are  con- 
victed of  the  offence  fpecified  under  tk:  jaid  act. 

By  f  2.  "  If  any  perfon  ordered  to  be  tranfported  by  this  Rit-^nr^  frtm 
"  a£t  (hail  be  afterwards  at  large  within  Great  Britain  with-  ; 
"  out  fome  lawful  caufe  before  the  expiration  of  the  term, 
"  &c.,  every  fuch  perfoa  being  thereof  lawfully  convicted 
"  (hall  be  guilty  of  felony,  and  fuffcr  deatli  without  benefit 
"  of  clergy." 

By  f.  4.  of  i  Jac.  i.  c.  IT.  no  attainder  for  any  felony  by 
that  acl  fhall  work  corruption  of  blood,  ioia  of  dower,  or 

difherifon  of  heirs. 

% 

In  regard  to  the  enacYmg  pirt  of  the  ftat.  of  James  above          §  2. 
fet  forth,  it  fetms  that  where  the  fjril  marriage  was  abroad  'ga'". 
and  the  fecond  in  England  or  Wales,  the  offender  is  indicl-  ^^-'-1. 
able;  but  if  the  firft  marri:ge  weje  in  England  and  the  fe-  iHaie, 602. 
cond  abroad,  though  in  Irthnd,  the  general  opinion  ftems  *  u**k.  i 
to  be  that  it  is  not  within  the  act :  for  the  fecond  marriage,  go.  ii>u.  171* 

.  alotie  £on(litutes  the  offence1,  is  a  fi£t  cone  \vkhin 
nnothtr  jurilc!i:tion  ;  and  -though  inquirabie  here  for  fome 
purpofes  like  all  tranfitory  acls,  is  not  cognizalle  £S  a  crime 
by  the  rule  of  the  common  law.  Both  Ktlyng  and  Hav, 
however  fubjoin  a  quaere  to  this  opinion  ;  the  latter  found- 
ing it  upon  another  part  of  the  (latute  \\hichtiireclithe 
tri.,1,  &c.  of  fuch  offenders  to  be  in  the  county  where  they 
fhall  be  apprehended,  as  if  the  offence  be..  ;1  in 

fucb  county.     Yet  I  cannot  think  that  this  provifion 

to  be  found  in  other  ftatutes  is  fufficieut  to  take  this  cafe  cut  v,dt  risck  A3, 
of  the  general  rule.     The  quefticn   rr.uft   (til!  be  whether,  *d  I0&  " 

•    W.  3.  c.  25. 

without  a  pofitive  enactment  for  that   purpofe,  any  act  be  for  tfhi in  any 
coorniz:ible  as  an  offence  a?niiift  the  law  of  England  which  c?u;'^  h*re  o{ 

mur.1«r,  &c. 

was  committed  cut  of  the  juriidiclion  of  that  law.     Eefides  com.T.h:«i  in 
that  the  very  words  cf  the  cna£ting  cbufe  in  grammatical 
conftruction  confine  the  operation   of  it  to  perfons  who, 
being  married,  (lull   ^it:.::i  England  ..'.:  marry  any 

o:h;r. 

II  h  A.  --r- 


Polygamy. 

ch.  XIT.  5  4.        A.  married  B.  in  Holland,  and  afterwards  in  the  fame* 

Wh.it  Marriage  •     .  /-,    .      T-,  ,     ,.,.     . 

i,  en  office -w,th-  country  marntd  C.  in  B.'s  lifetime;  B.  died,  and  then,  liv- 
I'TW^T  i  ing  ^'*  A'  marricd  D<  in  England.  This  was  holden  not  to 
*  '  r  be  within  the  act ;  becaufe  the  marriage  with  C.  was  (imply 
Lady  Madifon**  void.  But  if  B.  had  been  living  it  would  have  been  felony 
"£' ?'\  l6+8t  to  have  married  D.  in  England. 

I  Hale,  693. 

3  Inft.  88.  But  though  the  firft  marriage  be  voidable,  as  by  reafon  of 

confanguinity  or  the  like;  yet  being  a  marriage  in  judgment 
of  law,  and  fubfifting  in  faft  at  the  time,  till  it  be  avoided 
a  fecond  marriage  would  be  within  the  aft  :  fuch  fecond 
marriage  however  is  merely  void. 

§3*  The  (latute  itfclf  of  Jnc.  i.   contains  a  provifo   with  the 

Exceptions  in  flat.    £•        r   u         •  ^ 

i  Jac.  i  c.  ii.    "ve  """Wing  exceptions : 

i.  "  That  it  (hall  not  extend  to  any  perfon  or  perfons 
'«  whofe  hufband  or  wife  (hall  be   continually  remaining 

7  years  alfenee  ,  .I          r  L          i          r  r      r 

beyond jea.  beyond    the    feas    by    the    fpace   of    feven    years   to- 

^«/<  poft,  467.     tt  gether." 

1  Tft^ss93"  Upon  this  branch  the  confirmation  has  been,  that  where 

4BlK.CtM.i64.  either  of  the  parties  is  beyond  the  feas  for  feven  years, 
a  MS.  Sum.  330.  though  the  party  in  England  have  notice  that  the  other  is 

living,  it  is  no  felony  to  marry  again  j  although  the  fecond 

marriage  be  void. 

The  terms  of  this  provifo,  efpecially  as  they  are  contrafted 
with  the  wording  of  the  next,  which  adverts  to  fuch  a  no- 
tice, do  certainly  warrant  the  conftrudion  which  has  been 
put  upon  them  ;  otherwife  it  might  have  been  worthy  of  con- 
fideration,  that  unlefs  the  legiflature  had  gone  the  length  of 
avoiding  the  firft  marriage  by  an  abfence  of  either  of  the 
parties  beyond  fea  for-  feven  years,  it  would  have  been  a 
more  reafonable  provifion  to  have  made  fuch  an  abfence  in 
itfelf  only  prima  facie  evidence  of  the  death  of  the  party. 
For  it  feems  a  moft  extraordinary  enactment  which  enables 
a  perfon  with  impunity  wilfully  to  draw  an  innocent  perfun 
into  a  connexion  attended  with  all  the  mifchiefs  which  the 
body  of  the  a£t  was  intended  to  prevent. 

td  Exertion  ^e  feconc*  exception  of  the  flat,  i  Jac.  i.  exempts  any 

abjencc -within  the  perfon  "  whofe  hufband  or  wife  (hall  abfent  him  or  herfelf 
^"tan^i-nbout  '*  the  one  from  the  other  by  the  fpace  of  feven  years  toge- 
knwiedte.  tt  therm  any  parts  within  his  majefty's  dominions,  the  one 

3  Inlt.  2?.  J  ^  tt      ( 

a  MS.  Sum  3 30. 
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"  of  them  not  knowing  the  other  to  be  living  within  that  ch.  x:r.  $4. 

"  time."     Here  the  want  of  fuch  knowledge  is  important  to  Jj 

excufe  the  fecond   marriage.     Whether  the  party  be  nc: 

bound  to  ufe  reafonable  diligence  to   inform  himfclf  of  the 

facl  ;  and  ftill  more,  whether  if  he  neglect  or  refufe  to  avail 

himfelf  of  palpable  means  of  acquiring  fach  information,  he 

will  (land  excufed  ?    are  queftions  which  I  do  not  find  any 

where  touched  upon  ;  but  which  feem  worthy  of  mature 

confiderat: 

Then  it  is  important  to  inquire  how  far  the  expreOjon 
<f  within  the  king's  dominions"  extends  :  and  whether  it 
were  intended  to  be  taken  as  a  boundary  altogether  diftindl: 
from  the  line  drawn  in  the  firft  exception  of  "  beyond  the 
"  feas."  Lord  Hale  puts  the  cafe  of  Ireland,  which  he  ob-  i  Ha'«,  673. 
ferves  is  within  the  firft  exception,  as  being  bt^nd  ike  feast 
and  yet  being  within  the  kings  dominions  is  not  aided  by  the 
words  of  the  fecond,  unlefs  without  notice.  And  therefore, 
he  adds,  that  in  order  to  make  both  chufes  confident,  the 
words  within  the  king's  dsmin-sns  muft  in  favcrem  vitas  be  in- 
tended within  England^  W^alest  and  Scotland* 

The  third  and  fourth  exceptions  provide  (f.  3.)  "  That         $  -. 
"  nothing  in  the  act  (hall  extend  to  any  perfon  or  perfons  tf'MvbEx- 

1  -/lilt  t  •  r  r      i  '  i  fffri°'<lt  f'  ' 

tf  that  are  or  (hall  be  at  the  time  of  fuch  marriage  divor;ed  t'c  Jivm*. 

"  by  any  fentence  had  in  the  ecclefiaftical  court  ;  or  to  any  *  J1Cm  *•  c-  X1* 

"  perfon  or  perfons  where  the  former  marriage  hath  been  by 

"  fentence  in  the  ecclefiaftical  court  declared  to  be  void  and 

"  of  no  effecl."     The   firft  of  thefe  exceptions  has  been  i  Hale,  ^09. 

holden   to   extend  even   to    a  divorce  a   menfa  et  thoro.  aM;>-:>-!n  S33- 

Though  certainly  fuch  a  construction  muft  be  admitted  to  be 

entirely  beude  the  reafcn  and  juftice  of  the  exception;  letting 

in  the  very  mifchief  intended  to  be  provided  againft  by  the 

ftatute.     In  Porter's  cafe  this  point  was  much  doubted  ;  and  Pcrer's  «f«, 

the  wife  who  was  divorced  by  fuch  a  fentence  propter  fevi-    '°'    2r*  4  ** 

tiam  was  advifed  to  obtain  a  pardon  :  yet  other  authorities  3lnft  ?y. 

are  pofitive  to  its  falling  within  the  exception.     And  at  the  \  ",aw^h,*£ 

O.  B.  14  Car.  2.  Thomas  Middleton  being  indited  on  this 

ftatute,  and  producing  a  divorce  from  his  firft  wife  under  o'dg      '' 


leal  caufi  adulterii,  (which  is  only  a  divorce  a  menfa  et  K".} 
thoro,)  it  was  agreed  that  he  was  not  within  the  ftatute. 
It  is  alfo  agreed  that  a  fecon.l  ::  .  pending  an  appeal  i  Ha':,  '94. 

from  a  divorce  a  vinculo  mntrimonii,  is  aided  by  this  excep-  ^  c      '* 
tion  ;  :he  appeal  fufpcr.ds  and  poffibly  may  repeal 

II  h  2 
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ch.  xil,  §  5.    ^e  fenfence  ;  in  which  cafe  the  fecond  marriage  would  of 

Exceptions,  &c.    COUvfe  be  invalid. 

tence.  In  the  cafe  of  the  Duchefs  of  Kingfton,  who  was  tried  for 

"  polygamy,  a  fentence  in  the  ecclefiaftical  court  againft  the 

Duchefs  of         validity  ef  a  former  marriage  in  a  fuit  of  jactitation  of  rnar- 

Kmgfton  s  cafe,  . 

Dom.  Froc.  mge  was  produced  in  evidence  on  her  behalf,  and  contended 
riScTrzfia  to  be  cbnclufive,  being  unappealed  from.  But  firft  it  was 
holdennotto  be  conclufive  in  itfelf;  the  fentence  having  de- 
cided on  the  invalidity  of  the  marriage  only  collaterally,  and 
not  directly.  But  further,  admitting  it  in  general  to  be 
conclufive,  yet  the  effect  of  it  might  be  avoided  by  (hewing 
that  it  had  been  obtained  by  fraud  or  collufion  :  and  fhe  was 
declared  guilty, 


?  6".  Laftly,  it  is  provided  that  the  a&  fhall  not  extend  "  to 

pe'.'"*  "  anv  Perf°n  or  perfons  for  or  by  reafon  of  any  former  mar- 

1  Jac.  i..  ii.  «  riage  had  or  made  within  age  of  conferit." 

iHaie,  j7.  694!  If  either  party  be  within  the  age  of  confent,  which  in  the 

2  MS.  sum.  3  30.  man  js.i  ,,    and  in  the  woman  12.  the  cth  exception  extends 

I  Hawk.  ch.  43.  •> 

f.  6.  to  both  ;  for  the  power  of  diflent  to  the  former  marriage 

muft  be  reciprocal.     And  yet  in  a  civil  light  a  promife  of 

^Ii:ItvGW*rdr  marriage  by  an  adult  to  one  under  age  will  fubjed  the  adult 
to  an  action  for  a  breach  of  fuch  promife.  But  if  both  are 
above  thofe  refpedtive  ages  at  the  time  of  the  firft  marriage,, 

7  Hale,  694..       though  under  21,  a  fecond  marriage  would  be  felony.     And 

4BJac.Com.  165.  tjjO'Ugh  either  were  under  the  age  of  confent  when  the  firft 
marriage  was  contracted,  if  they  agreed  to  it  when  both  had 
attained  fuch  age,  by  which  the  marriage  is  completed  ;  it- 
feems  that  a  fecond  marriage  woukl  be  within  the  reafon 
and  penalties  of  the  a£t. 

Trial. 
§  7-  Offenders  within  the  ftatute  of  James  are  directed  to 

i  Jac.  T.i  ii.    "  receive  fuch  and  the  like  proceeding,  trial,  and  execution, 

f-  '•  «  in  fuch  county  where  they  fhall  be  apprehended,  as  if  die 

"  offence  had  been  committed  in  the  fame  county  where 

'*  fuch  perfon  or  perfcns  fhall  be  taken  or  apprehended." 

Oigby'scafe,  Tn|g>  aecOrding  to  the  refolution  in  Lord  Digby's  cafe,  may 

be  in  the  place  where  the  party  is  imprifoned.     And  it  is 

i  Hale,  694.  only  an  accumulative  provifion  ;  for  the  offender  may  ftill  be 
indicted  where  the  fecond  marriage  was,  though  he  be  never 
apprehended  ;  and  fo  may  be  outlawed. 

3-5  G.  3.  c.  67.         By  f.  3.  of  the  flat.  35  Geo.  3.  "  fuch  perfon  and  perfons 

"  fo  ordered  to  be  tranfported  as  aforefaidy  and  afterwards 

8*  «  found 


*  found  at  large  within  Great  Britain  may  be  tried  for  fuch    Ch.  Xii.  §  7. 

..  Tri./. 

**  offence  either  m  the  county  where  tuch  perl,  MI  or  pcnons  im^_  _____^ 

*<  was  or  were  fo  convicted  and  ordered  to  be  tranfported  as 

*'  aforefaid,  or  in  fuch  county  where  they  (hall  be  apprehend- 

"  ed   and    taken,  (fuch  county  btlnj  within  England  or 

"  Wales)  ;  and  in  fuch  latter  cafe  the  clerk,  or,  other  perfoa 

"  having  the  custody  of  the  records  of  the  court  by  which 

*'  fuch  perfon  or  perfons  was  or  were  ordered  to  be  tran- 

«*  fported,  fhall  certify  a  tranfcript    briefly  conr.iiiing  the 

**  tenor  and  efFecl  of  the  record  of  the  indictment,  verdict, 

**  and  judgment  againft  the;:  certificate,  being 

"  duced  to  the  court  before  whom  fuch  perfon  or  pc; 

"  fhall  (land  on  their  tri.il,  fii-li   ,^  deemed  fufntient  evi- 

'*  dence  of  the    indictment,    vcrdici,  and  judgment   \ 

4<  tained  in  fuch  record." 

Indiclment. 

The  indi&ment  muft  ftate  the  two  marriages,  and  aver          c  g. 
that  the  former  confort  was  alive  at  the  time  of  the  fecond      I-.tM.w.t. 

marriage.       In    the   Duchefs    of  Kiugftori's   cafe  the   rlrft  K^'-^o^-l^ft^ 
count  Mated   generally  that  the  defend.  .nt  on  fuch  a  cavs 

&c.  being  then  married  and  then  the  wife  of  A.].  H.,  with  ]  .,.  Poiter'scife, 

force  and  arms  at.  &c.  did  felonioufly  marry  E.  P.  Sec,  the  Cro"  Car:  46j* 

'  Cro*n  Cir. 

faid   A.  J.  H.   being    then  alive,   &c.     The  fecond  count  Coxp.  271. 
ftated  the  time  and  place  of  the  firfl  as  well  as  the  fecond 
marriage.     When   the    trial    is    in   the   county   where   the 
party  was  apprehended,  there  is  an  additional  averment  of 
that  fact. 

•!'A 

The  firft  and  true  wife  cannot  be  a   witnefs  ngainft  her          $p. 
huiband,  nor  vice  verfa  ;  but  the  fecond  may  certainly  be   i  Hale,  69^. 
admitted  to  prove  the  fecond  marriage  ;  for  the  firft  marriage  Ann  eteSlsV" 
being  proved,  (he  is  not  fo  much  as  wife-  de  fadio  j  but  that  ofe>  °-  ' 
Biufh  be  firft  duly  eftablifhed.  * 


Evidence  of  Marriage. 

In  refpedl:  of  the  manner  of  proving  the  two  marriages,         S  10. 
the  firft  muft  be  duly  eftablifhed  according  to  the  rit^s  and       £*«-«-*. 
cuftom  of  the  country  in  which  it  was  celebrated. 

Where  the  firft  marringe,  which  was  with  a  Roman  catho-  Icon's  caf?, 
lie  woman,  was  by  a  Romifh  prieft  in  England,  not  according  ^'  F^  . 
to  the  ritual  of  the  church  of  England,  and   the  ceremony  MS- 
was  performed  iu  Latin,  which  the  witnefies  not  under- 
Hh  3  (landing 
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ftanding  could  not  fwear  even  that  th 

..  .          -  . 

according  to  the  church  of  Rome  w 

was  directed  to  be  acquitted*.     But  Ld.  Ch.  J.  Willes  who 


ch.  xn.  §  10.  ftanding  could  not  fwear  even  that  the  ceremony  of  marriage 

Evidence  of  mar-  ..  .          -          . 

nage.  according  to  the  church  of  Rome  was  read,   the  defendant 


The  f  c  -  d      trje(j  h|m  feemeci  to  De  Of  opinion  that  a  marriage  by  a  pried 

marnage  was  by        <•     i         i          i        r  T» 

acler-yma:i  of     ot  the  church  of  Rome  was  a  good  marriage  (0),   could  the 

tneLnd.  Of  ceremony  according  to  that  church  be  proved,  namely,  the 
words  of  the  contracting  part  of  it. 

Mary  Norwood's  In  Mary  Norwood's  cafe  confeffion,  cohabitation,  and  the 
33S'  like  were  admitted  as  evidence  to  prove  the  relation  of  huf- 

Morris 7. Miller,  band  and  wife  in  petit  treafon.  But  in  Morris  v.  Miller,  in 
jm  action  for  criminal  converfation,  it  was  faid  that  thefe 
were  not  fufficient  in  that  cafe,  nor  in  profecutions  for 
bigamy,  but  that  a  marriage  in  fad  muft  be  proved.  How- 
ever, what  was  there  faid  obiter,  fo  far  at  lead  as  it 
relates  to  this  offence,  feems  to  have  been  fliaken  in  a  fub- 
fequent  cafe. 

Truman's  cafe,        Jofc-ph  Truman  was  indicted,  for  that  he  having  married 

Nottingham   Sp.     -  _  -n       rr-  11      r    •      n  T»-  n          i          i  r 

Aff.  1795,  MS.  Mary  Kuflell,  ipinlter,   at  Ruglen  in   Scotland,  afterwards 
Jud..  on,  &c.  at,  &c.  married  Jane  Cafs,   the  faid  Mary  RufTell 

Proof  of  tk'  pn.  .r..  ....  ...  ' 

foner't  cobabi  ing   his  former  wife  being  then  living.     A  witnefs  proved  that 


wrAWf,*«w-  he  knew  the  pnfoner;  that   Mary  Ruffcll,  who  was  Rill 

fraging  btmjelf  J 

warn  d  to  a  for-  alive,  lived  with  him,  and  he  acknowledged  that  he  had  been 
7n'fTa{kedT'prl-  mar"e^  to  ^ier  *n  Scotland  ;  and  once  (hewed  the  witnefs  3 
ttuftion  of  a  copy  paper,  which  he  faid  was  a  certificate  of  the  marriage.  The 
a Scofcb'cour? '"  prifoner  not  having  produced  this  paper  purfuant  to  notice, 
againft  thimfo-  a  copy  of  it  was  proved,  and  the  prifoner's  acknowledgment 

bavin?  contrufled      r  \  •  ij          ••  i_  ••!        TM  •  •         • 

fuck  manage  im-  °*  his  own  hand-writing  to  the  original.  1  he  writing  in 
pro^iy,  (the  queflion  purported  to  be  a  proceeding  before  a  court  in 

tnan:ave,  hoiv-      r,        .        .         .          .  ,  r  r  r     i      r    1 

tver,  be™* ft'di     ocotland,  wherein  <c  the  profecutor  meal  ot  the  court  com- 

Sood  acting  to   hlained  upon  Jofeph  Truman  and  Mary  Rufil-ll  his  wife,  that 

ttMtlafa,)isjuf.    l  /_     J        v 

f.ci<w  t-Hidtnceif  by  act  of  Car.  2.  parl.  j.  fell.  i.  c.  31.  u  is  enacted,   that 

ttxf'Jl-marngt  wnoever  marries  in  a  claiideftine  unorderly  manner,  or  by 

en  on  indifirr.tnt  J  * 

forftygaay.  perfons  not  authorized  by  the  kirk,  fliall  be  imprifoned  for 
three  months  and  pay  100  marks,  &c. ;  and  the  perfons  fo 
married  are  obliged  when  required  to  declare  the  names  of 
th,e  celebrator  and  witnefs,  &c. ;  yet  neverthelefs  true  it  is, 
that  J.  T.  and  M.  R.  were  married  within  three  months  laft 
paft  by  fome  perfon  not  authorized  by  the  kirk,  and  without 
proclamation  of  banns  ;  and  therefore  (hould  be  fined  in  the 
terms  of  the  ad  to  deter  others  from  committing  the  like." 

(a)  $u,4re  j  This  muft  at  Icaft  be  undeiflood  of  the  marriage  of  perfons  of  th»t 

communion.. 

«  At 
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<f  At  Raglen,  I5th  of  January  1793,  a  perfonal  warning  ch.  Xir.  §  a. 

•  i~      I  •      n       i  i     r         i  j  EitJer.ct  of  K^T- 

was  verified  againit  the  deiendants,  who  appeared  and  ac- 
knowledged that  they  were  married  at  the  time  mentioned  ...  .  . 
•in  the  complaint;  but  declare  that  they  cannot  declare  the 
names  of  the  celebrator  and  witnefs.  Signed  Jof.  Truman 
and  Mary  Ruffcll,"  and  indorfed  by  two  witnefles. 
"  Having  confidered  the  complaint  with  the  above  acknow- 
ledgment of  the  defendants,  the  complaint  proven  by  faid 
acknowledgment ;  and  in  refpect  thereof  fines  them  in 
loo  marks  to  be  applied,"  &c.  Upon  this  evidence,  toge- 
ther with  due  proof  of  the  fecond  marriage,  the  prifoner 
was  convicted  ;  and  the  quc-ftion  was  referved  for  the  opi- 
nion of  the  Judges,  whether  the  firft  marriage  were  legally 
proved?  In  Eafter. term  1795  all  the  Judges  (abfent  Periyn 
B.  and  Duller  J.)  held  the.  conviction  proper.  It  was  ob- 
ferved  by  two  of  the  Judges  that  this  did  not  reft  upon  co- 
habitation and  bare  acknowledgment ;  for  the  defendant  had 
backed  his  aflertion  by  the  production  of  a  copy  of  a  pro- 
ceeding againft  him  for  having  improperly  contracted  his 
firft  marriage.  But  fome  thought  that  the  acknowledgment 
alone  would  have  been  fuffLient,  and  that  the'paper  produced 
in  evidence  was  only  a  confirmation  of  fuch  acknowledg- 
ment :  and  one  of  them  obferved  upon  the  cafe  of  Morris  v.  Ao:e,  470. 
Miller,  that  there  was  a  diilinction  bet%veen  an  action  for 
criminal  converfation  and  an  indictment  for  this  offence: 
that  in  the  former  the  acknowledgment  and  cohabitation  of 
•the  plaintiff  could  not  prove  his  marriage  as  againft  the  de- 
fendant ;  and  the  acknowledgment  of  the  defendant  in  fuch 
an  action  of  the  plaintiff's  marriage  might  be  of  a  fact  not 
\vithin  his  own  knowledge  ;  as  it  muft  be  if  a  defendant  in 
bigamy  admitted  his  own  marriage. 

With  refpect  to  fuch  evidence  of  a  bire  acknowledgment 
in  this  cafe,  it  may  be  difficult  to  fry  that  it  is  not  evidence 
to  go  to  the  jury,  like  the  acknowledgment  of  any  oth-r 
matter  in  pais  where  it  is  made  by  a  party  to  Ivs  own  preju- 
dice at  the  time.  But  it  muft  be  admitted  that  it  may  under 
circumftances  be  entitled  to  little  or  no  weight;  for  fuch 
acknowledgments  made  without  confideration  of  the  confe- 
quences  and  palpably  for  other  purpofes  at  the  time,  are 
fcarcely  deferving  of  that  name  in  the  fenfe  in  which  ac- 
knowledgments are  received  as  evidence  ;  more  efpecialrv  if 
made  before  the  fecond  marriage,  or  upon  occafions,  when 

Hh  4  io 
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ch.  XII.  §  10.  In  truth  they  cannot  be  faid  to  be  to  the  party's,  own  preju- 

Kviditice  of  mar-    ..  r  •       i  i      i  •  t_ 

ria.tm  dice,  nor  10  conceived  by  him  at  the  time. 

*  !  ,  ^  The  marriage  act  26  Geo.  2.  c.  33.  f.  14.  for  preventing 

Regifterifmar.  undue  entries  and  abufes  in  regifters  of  marriages,  directs 
the  churchwardens,  &c.  to  provide  proper  books  in  which 
all  marriages  and  banns  of  marriage  there  published  or  fo- 
lemnized  (hall  be  regiftevsd  in  the  manner  therein  dated  ; 
and  that  the  fame  (hall  be  figned  by  the  parfon,  vicar,  mini- 
fler,  or  curate,  or  by  fome  other  perfon  in  his  prefence  and 
by  his  diredion  :  and  that  all  fuch  books  ihall  belong  to 
every  fuch  parifli,  &c.  and  be  kept  for  public  ufe.  Then  by 
f.  15.  "  In  order  to  preferve  the  evidence  of  marriages,  and 
««  to  make  the  proof  thereof  more  certain  and  eafy,  and  for 
<c  the  direction  of  minifters  in  the  celebration  of  marriages 
«'  and  regiftering  thereof,  it  is  ena£led,  that  all  marriages 
"  fhall  be  folemnized  in  the  prefence  of  two  or  more  credi- 
"  ble  witnefles  befides  the  minifter  who  ihall  celebrate  the 
tf  fame  ;  arid  that  immediately  after  the  celebration  of  every 
"  marriage  an  entry  thereof  fhall  be  made  in  fuch  regifter 
*(  to  be  kept  as  aforefaid  ;  in  which  entry  or  regifter  it  fhall 
**  be  exprefled  that  the  faid  marriage  was  celebrated  by 
"  banns  or  licence ;  and  if  both  or  either  of  the  parties 
«'  married  by  licence  be  under  age,  with  confent  of  the  pa- 
"  rents  or  guardians,  as  the  cafe  fhall  be  ;  and  fhall  be  figned 
«<  by  the  minifter  with  his  proper  addition,  and  alfo  by  the 
"  parties  married,  and  attefled  by  fuch  two  witnefles  ;" 
according  to  the  form  or  effe<£t  therein  fet  forth. 

Birt  v.  Barlow,  jn  an  aftjon  for  criminal  converfation  (wherein  the  proof 
Bull.  N.  P. 27.  is  in  this  refpecl:  at  lead  as  ftridt.  as  in  cafes  of  bigamy  (#),) 
(a)  Per  Lord  jt  was  (-uieci  not  to  be  neceflarv  to  call  one  of  the  fubfcribing 

Mansfield  C.  J.  ....  -  - 

in  Morris  v.  witnefles  to  the  reguter  to  prove  the  identity  of  the  perfons 
slier,  4  Burr.  marriecj .}  for  that  a  copy  of  the  regifter  was  fufficient  evi- 
dence of  the  marriage  in  fa£l  between  perfons  of  the  defcrip- 
tion  there  mentioned ;  and  any  evidence  which  fatisfied  a 
jury  as  to  the  identity  of  the  parties  was  fufficient;  as  if 
their  hand-writing  to  the  regiiter  be  proved  ;  or  that  bell- 
ringers  were  paid  by  them  for  ringing  for  the  wedding,  or 

Bull.  N.  P.  a/,  the  like:  and  fuch  marriage  in  fa£t  may,  it  is  faid,  be 
proved  as  well  by  the  teflimony  of  one  who  was  prefeut  at 
the  ceremony  as  by  the  copy  of  the  regiiter. 


[     473     ] 


CHAP.    XIII. 

OF  OFFENCES  TOUCHING  CLANDES- 
TINE AND  ILLEGAL  MARRIAGES. 


.  By  the  Marriage  A5l^  26  Geo.  2.  c.  33.    §  2. 

Banns  to  be  publiftied  in  Come  Parith  Church  or  public 

Chapel  where  ufually  before  done.    ib. 
Previous  Notice  to  be   given  to   the  Minifter  of  the 

Names  and  Places  of  Abode  of  the  Parties,    ib, 
Notice  to  be  given  of  DiiTent  of  Parents  or  Guardians 

of  Minors,    ib. 

Licence  how  to  be  granted,    ib. 
Solemnizing  Marriages  other  than  as  allowed,  Felony  and 

Tranfportatkm  for  14  Years,    ib. 
After  Marriage,  Proof  of  Non-reGdence  of  Parties  not 

allowed.  -  -  -  -  ^^ 

But  Marriage  of  Minors  by  Licence  without  Confent  of 

Parents,  &c.  void.    ib. 
Regifter  of  Banns  and  Marriages  to  be  kept,  and  figned 

by  the  Minifter.  -  -  -  ^  ^ 

Witncfiss  to  attend  and  atteft.  Marriage,    ib. 
Forging^  dfftroyingt  or   making  falfe  Entries  in 

Felony  without  Clergy,    ib. 
Exception  as  to  Marriages  of  Royal  Family,  Jews  and 

Quakers,  and  thofe  beyond  Sea.  -  §  - 

Marriages  before  had  in  nevvly-confecrated  Churches 

made  valid  by  Stat.  21  Geo.  3.  0.53.          -         $6. 

.    Prohibited  Marriages  of  the  Royal  Family. 

$7- 

Perfons  folemnizing  or  affixing  thereat  incur  a  Prse- 
munire.    ib. 
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fa. 

Sy  the  marriage 

00. 

26  G.  2.  c.  35. 

Where  banni  to 

be  fubhjhid. 


Clandejllne  Marriages. 

are  other  offences  befides  thofe  treated  of  in  the 
two  laft  chapters,  touching  illegal  marriages,  which 
though  perhaps  they  may  with  more  propriety  be  clafled,  as 
an  excellent  writer  has  done,  under  the  head  of  offences 
againflfhe  public  police  and  economy,  yet  for  the  fake  of 
bringing  the  fame  kind  of  fubjec"l  as  much  into  one  view  as 
poflible,  they  are  here  exhibited,  together  with  other  of- 
fences more  immediately  againft  the  perfon,  to  which  they 
bear  analogy  in  the  fubjedl  matter.  This  arrangement 
may  be  thought  more  allowable,  when  it  is  confidered  that 
one  of  the  mod  obvious  principles  of  thofe  flatutes  out  of 
which  the  offences  in  queftion  are  derived  was,  while 
punifhment  was  inflicted  for  the  commiffion  of  them  as 
detrimental  to  the  public  good,  to  protect  the  perfons  of 
thofe  who  were  mofl  expofed  to  the  ruinous  confequences 
intended  to  be  prevented., 

By  the  flat.  26  Geo.  2.  c.  33.  "  for  the  better  preventing 
"  of  clandefline  marriages,"  it  is  enacted,  "  that  all  banns 
«'  of  matrimony  (hall  be  publifhed  in  an  audible  manner  in 
"  the  parifh-church,  or  in  fome  public  chapel  in  which 
(i  banns  have  been  ufually  publifhed,  of  or  belonging  to 
"  fuch  parifh  or  chapelry  wherein  the  perfons  to  be  married 
"  (hall  dwell,  according  to  the  form  of  words  prefcribed  by 
<f  the  rubrick  prefixed  to  the  office  of  matrimony  in  the 
"  book  of  common  prayer,  upon  three  Sundays  preceding 
"  the  folemnization  of  marriage,  during  the  time  of  morning 
"  fervice,  or  of  evening  fervice,  (if  there  be  no  morning 
l(  fervice  in  fuch  church,  &c.  upon  any  of  thofe  Sundays,) 
"  immediately  after  thg  fecond  It- (Ton.  And  where  the 
"  perfons  to  be  married  dwell  in  divers  parifhes,  &c.  the 
"  banns  (hall  in  like  manner  be  publifhed  in  each,  &c. 
"  And  where  both,  or  either,  dwell  in  any  extra-parochial 
"  place  (having  no  church  or  chapel  wherein  banns  have 
"  been  ufually  publifhed),  then  the  banns  (hall  in  like  man- 
•'  ner  be  publifhed  in  fome  adjoining  parifh  church  or 
«  chapel  >  in  which  latter  cafe,  the  minifter,  &c.  publifhing 

««  fuch 
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"  fuch  banns,  (hall  certify  the  publication    thereof  in  fuch  Ch.  Xni.  $  a. 

«'  manner  as  if  either  of  the  parties  dwelt  in  fuch  adjoining 

*'  parifh,  &c.      And  in  all  cafes  the  marriage   (hall   be   fo* 

*«  lemnizcd  in  one  of  the  parifh  churches  or  chapels  where 

"  fuch  banns  have  been  publifhed,  and  in  no  orher  place 

«'  whatfoever."     By  f.  2.  No  minifter,  &c.  (hall  be  obliged  N,t;?t  of  Kaon 

to  publifh  the  banns  unlfs  the  parties  (hall  feven  days  before  %$""  * 

the  firft  inrendtd  publication  deliver  to  him  notice  in  writing 

of  their  true  Chriflian  and  furnames,  and  of  their  refpeclive 

abodes  within  fuch  p-mfh,  chapelry,  or  extra-parochial  place, 

and  of  the  time  during  which  they  have   inhabited  there. 

By   f.  3.   no   minifter,  &c.  folemniziug  marriage  between 

perfons,  both  or  one  of  whom  (hall  be  under  the  age  of  off  arena, 

21  years  after  banns  publifhed,  (hall  be  punrfhed  by  eccle-  age  to  k  given, 

fiaftical  cenfures  for  fo   doing  without  confent  of  parents  or 

guardians  required  by  law,  unlefs  fuch  minifter,  &c.  fhall 

have  notice  of  their  diflVnt:  and   in  cafe   fuch  parents  or 

guardians  fhall  publicly  declare  or  caufe  to  be  declared  in 

the  church  or  chapel  where  and  at  the  time  the  banns  are 

fo  publifhed,  their  diflent  to  fuch  marriage,  fuch  publication 

of  banns,  (hall  be  abfolutely  void.     By  f.  <j.  "  no  licence  of 

'«  marriage    (hall    be    granted    by   any   archbiQiop,  &c.  to 

"  folemnize  any  marriage  in  any   other  church  or   chapel 

**  than  in  the  parifh  church  or  public  chapel  of  or  belonging 

"  to  the  parifh  or  chapelry,  within  which  the  ufual  place 

"  of  ab  >de  of  one  of  the  perfons  to  be   married   fhall  have 

"  been  for  four  weeks  immediately  before  the  granting  of 

"  fuch  licence,  or  where  both  or  either  of  the  parties   fhall 

"  dwell  in  any  cxtra-p.trochial  place,  having  no   church  or 

*'  chapel  wherein  banns  have  been   ufually  publifhed,  then 

(f  in  the  pr.rifh  church,  £c.  belonging  to  fome  adjoining 

<l  parifti,  &c.  and  in  no  other  place  whatfoever."     '<  Pro- 

'«  vided  (f.  5.)  that  all  parifhcs  where  there  (hall  be  no  parifh 

"  church    or  chapel   belonging  thereto,  or  none  whereia 

<•  divine  fervice  (hall  be  ufually  celebrated  every  Sunday, 

"  may  be  deemed  extra-parochial  places  for  the  purpofes  of 

<f  this  acl."     With  another  provifo   (f.  6.)  faving  the  arch- 

bifhop  of  Canterbury's  right  to  grant  "  fpecial  licences  to 

"  marry  at  any  convenient  time  or  place." 

Then  by  f.  8.  "  If  any  perfon  fhall  folemnize  matrimony 
f '  in  any  other  place  than  a  church  or  public  chapel,  where  n'T  "*"•/*«»» 

at  ce^ft,je,'.ryt 
**    banns    and  tranfpcrtati;* 
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Ch.  xiil.  *  =.    "  banns  have   been   ufually    publifhed,    unlefs   by    fpecial 

fy  the  marriage    (<  iicence   from   the    archbifhop  of    Canterbury  -, '  or  (hall 

.  "  folemriize  matrimony  without  publication  of  banns,  unlefs 

"  licence  of  marriage  be  firft  obtained  from  fome  perfon 

"  having  authority  to  grant  the  fame;  every  perfon  know- 

"  ingly  and  wilfully  fo  offending,  and   being  lawfully  con.- 

"  viewed  thereof,  fhall  be  guilty  of  felony  and  transported 

"  to  fome  of  his  Majefty's  plantations  in  America  for   14 

"  years,  according  to  the  laws  in  force  for  tranfportation  of 

"  felons  i  and  all  fuch  marriages  fhall  be  null  and  void." 

By  f.  9.  "  All  profeeutions  for  fuch  felony  to  be  comr 
*'  menccd  within  3  years  after  the  offence  committed." 

§3.  By  f.  1 6.  <f  After  the  fclemnization  of  any  marriage  by 

After  marrwge     banns    it  fliall  not  be  neceflarv  in  funport  of  fuch  marriage 

no  proof  allowed  .  rri  r>        i     ,         i,-  r    i 

cfmn-refidwce  of  to  glvg  any  proof  of  the  actual  dwelling  of  the  parties  in  the 
farticif&c.te-    rcfpe&ive  pariihes,  &c.  where  the  banns  were  publifhed ; 
(nor  the  like  where  the   marriage  is  by  licence:)  nor  fhall 
any  evidence  be  received  to  prove  the  contrary   in  any  fuit 
Marr\agt  by  Li-  touching  the  validity  of  fuch  marriage."     By  f.  11.  mar- 
renfe  without  con-  r|ages  by  licence,  where  either  of  the  parties,  not  being  a 
"&c.ofminonv(,id.  widow  or  widower,  fhall  be  under  2 1   years  of  age,  had 
without  the  previous  confent  of  the  father  or  lawful  guar- 
dians, or  one  of  them  ;  or  if  no  guardian,  then  of  the 
mother,  if  living  and  unmarried  j  or  if  none  fuch,  then  of 
a  guardian  appointed  by  the  court  of  Chancery,  fliall  be 
null  and  void.  S.  1 2.  fpecifies  certain  cafes  where  application 
may  be  made  to  the  Lord  Chancellor,  &c.  to  confent  to  the 
marriages  of  minors.  .  - 

r  4>  Then  "  for  preventing  undue  entries  and  abufes  in  regif- 

Xtgijter  of  banm  "  ters  of  marriage,"  f.  14.  enacts,  "that  the  church  and 

%dkepZ"ag" '"   "  chapel  wardens  of  every  parifh  or  chapelry,  fliall  provide 

"  proper  books,  in  which  all  marriages  and  banns  of  mar- 

"  riage   refpe&ively  there  publifhed  or  folemnized    (hull 

"  be  regiftered,  (every  page  of  which  is  to  be  regularly 

'*  numbered  and  lined  at  proper  diftances,  in  the  manner 

dKnedl  the   "  therein  mentioned,)  and  (hall  refpe£lively  be  figned  by 

*iimj}er,&c.        "  the  parfon,  vicar,  minifter,  or  curate,  or  by  fome  other 

"  perfon  in  his  prefence  and  by  his  direction.     And  all 

«*  fuch  books  fliall  belong  to  every  fuch  parifh  or  chapel, 

"  and 
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«  and  be  kept  for  public   ufe."     By   f.  15.  "In   order  to  ch.  Xin.  $4. 
"  preferve  the   evidence    of    marriages,  and  to  make   the  *;- 

XT  rt'.a  ftJiHrf't&ptS  rt 

"  proof  thereof  more  certain  and  eafy,  and  for  the  direction  btktft. 
"  of  minifters  in  the  celebration  and   regiftering    of  mar-  - 

"  riages  ;"  4<  al}  marriages  (hill  be  folemnized  in  the  ore-  m  t  be  pre/ene  s  of 
"  fence  of  two  or  more  credible  witneftesbefides  the  rninifUr;  ^J  ^''jif^L 
n  and  immediately  after  fuch  celebration  an  entry   thereof  '£««• 

'1  be  made  in  fuch  regitter  j  in  which  it  fi^ll  be  ex- 
ff  prefled  that  the  marriage  wa$  by  banns  or  licence  ;  and 
"  if  both  or  either  of  the  parties  married  by  licence  be 
"  under  age,  with  confent  of  the  parents  or  guardians,  as 
<{  the  c?.fe  may  be  ;  and  fliall  be  figned  by  the  minifter  with 
"  his  proptr  addition,  and  alfo  by  the  parties  married,  and 
"  attefted  by  fuch  two  witness  ;"  which  entry  is  directed 
to  be  in  the  form  or  to  the  effect  therein  let  forth. 

Then  by  f.  16.  u  If  any  perfon  fhall  with  intent  to  elude  Forging  .-.r  asking 
"  the  force  of  this  aft,  knowingly  and  wilfully  infert  cr  i"r" 

"  caufe  to  be  inferted  in  the  regifter  book  of  fuch  parifh  or  ^;. 
"  chapelry  as  aforefaid  any  falfe  entry  of  any  matter  or  ^  f^c*!* 
4t  thing  relating  to  any  marriage;  or  falfely  make,  alter, 
"  forge,  or  counterfeit,  or  caufe,  &c.  or  s€l  or  afllft  in 
"  falfely  making,  &c.  any  fuch  entry  in,  -fuch  regifter;  or 
tf  any  fuch  licence  of  marriage  as  aforefaid  ;  or  utter  or 
"  publim  as  true  any  fuch  falfe,  altered,  forged,  or  counter- 
Cf  fcited  regifter  as  aforefaid,  or  a  copy  thereof,  ot  any  fuch 
"  falfe  &c.  licence,  knowing  fuch  regifcer  or  licence  of 
ts  marriage  refpeftively  to  be  falfe,  &c.;  or  if  any  perfon 
"  fli:.ll  wilfully  deftroy  or  caufe  or  procure  to  be  dcflroyeJ 
"  any  regiiter-book  of  marriages,  or  any  part  thereof,  with 
"  intent  to  avoid  any  marriage,  or  to  fubject  any  ptrfon  to 
"  any  of  the  penalties  of  this  acl,  every  perfon  fo  offend- 
ft  ing,  being  thereof  lawfully  convicted,  fhaU  be  guifty  of 
<f  felony,  without  benefit  of  clergy." 

Seel.  17.  provides  that  nothing  in  the  a&  *'  fhall  extend          x  *, 
"  to  the  marriages  of  any   of  the  roynl  family-,"    *'  nor  Fx-ef.Urt  at  r« 
tf  (by  f.  18.)  to  Scotland;  nor  to  any  marringes  amongft  y^°L-  . 


(t  Oiiakers  or  Jews,   where  both   the  parties  to  any  Tuch  'rsi  5>*.-/a  »/,<»• 

^       i  T  •  f!<ti"  t'^r.dj.a, 

(Quakers  or  Jews;  nor  to  any  marriages 


•  „      11   L 

<{  marrusge  (hail  be 

'*  folemnizcd  beond  die 


By 
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Ch.XIH.  §6.        By  ftat.  21  Geo.  3.    c.  53.    f.  i.    "  all  marriages  then 

cS'r""™  "  folemnized  or  to  be  folemnized  before  the  ift  of  Auguft 

i.  "   J?81*  i"  any  church  or  public  chapel  in  England,  Wales, 

§  6.          "  and  Berwick-upon-Tweed,  erected  finee  the  making  of 

aiG.  3.  c.  53.    «<  the  (laft-mentioned)  ad,  and  confecrated,  (hall  be  as  valid 

"  in  law  as  if  they  had  been  folemnized  in  parilh  churches, 

"  &c.  wherein  banns  had  been  ufually  pablilhed  before  or 

"  at  the  time  of  paffing  the  faid  ad."     'ihis  provifion  was 

rendered  neceflary  by  the  determination  of  the  court  of 

F.v.NortMeld,  King's  Bench  in  Rex  v<  The  Inhabitants  of  Northfield,  in 

Eafler  term  1781,  declaring  fuch   marriages  to  be  void  by 

the  marriage  act ;  but  its  operation  is  not  profpeftire. 

f?g'I5Vjn>Abr'       Some  of  the  offences  punifhable  by  the  marriage  aft  were 

before  prohibited  by  the  canons  of  the   church,  and   fome 

were   fubjected   to    pecuniary    forfeitures    by    the   ftatutes 

6  &  7  W.  3.  c.  6.  f.  52.,  and  7  &  8  W.  3.  c.  35.  f.  2.,  and 

10  Ann.  c.  19.  f.  176*  which  are  now  merged  in  felony. 

2.  Of  prohibited  Marriages  of  the  Royal  Family, 
§  7. 

Marriogn  cftbe       By  a  refolution  of  the  Judges  in  Hilary  term  1717,  upon 
,oyai fawiy.  queftion  referred  to  them  by  command  of  the  king,  the 

11  St.  Ir.  zgf.  ' 

prerogative  of  the  crown  to  fupermtend  and  approve  of  the 
marriages  of  the  royal  family  was  fully  recognized.  This 
prerogative,  which  is  founded  in  the  foundeft  national  policy 
as  well  as  in  due  decorum,  is  further  confirmed  by  the 
cxprefs  enactment  of  the  legiflature  in  the  ftat.  12  Geo.  3. 
3.  e.  ii.  c>  j  T>  «  That  no  defcendant  male  or  female  of  the  body  of 
"  his  late  Majefty  King  George  the  fecond,  (other  than  the 
"  ifTue  of  princcflcs  who  have  married  or  may  hereafter 
"  marry  into  foreign  families,)  fhall  be  capable  of  contrac~l- 
"  ing  matrimony,  without  the  previous  confent  of  his  ma- 
<f  jefty,  his  heirs  or  fucceflbrs,  fignified  under  the  great  feal 
"  and  declared  in  council ;  (which  confent,  to  preferve  the 
"  memory  thereof,  is  hereby  directed  to  be  fet  out  in  the 
<{  licence  and  regifter  of  marriage,  and  to  be  entered  in  the 
«  books  of  the  privy  council;)  and  that  every  marriage  or 
"  matrimonial  contract  of  any  fuch  defcendant,  without 
"  fuch  confent  firft  had  and  obtained,  fhall  be  null  and  void 
*'  to  alL  intents  and  purpofes  whatfoever."  With  a  provifo, 
(f.  2.)  "  that  in  cafe  any  fuch  defcendant,  being  above  25 
«  years  of  age,  {hall  perfift  in  their  refolution  to  contract  * 

f(  marriage 
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if  marriage  fo  difapproved  of;    then  fuch  defcendant  on  Ch.  Xlii.  §7. 
"  giving  notice  to  the  privy  council  (to  be  entered  in  the  m\iy;"Cya 
**  books  thereof)  may,  at  any  time  from  the  expiration  of  • 

<c  12  calendar  months  after  fuch  notice,  contract  fuch  mar- 
"  riage  with  the  perfon  before  propofed  and  rejected,  (and 
<{  fuch  marriage  fhall  be  valid  without  the  previous  confent 
**  of  the  crown),  unlefs  both  Houfes  of  Parliament  (hall 
"  before  the  expiration  of  the  faid  12  months  exprefsly  de- 
"  clare  their  difapprobation  of  the  fame." 

Then  by  f.  3.    "  Every  perfon  who  (hall  knowingly  or  Perfsnt  fo!tmeiz~ 
"  wilfully  prefume  to  folemnize,  or  to  aflift,  or  to  be  prefent  ^^jf"1  * 
"  at,  the  celebration  of  any  marriage  with  any  fuch  de-  incur a 
l<  fcendant,  or  at  his  or  her  making  any  matrimonial  con- 
"  tract,  without  fuch  confent  as  aforefaid  firft  had  and 
"  obtained,  except  in  the  cafe  abovementioned,  mail,  being 
"  duly  convicted  thereof,  incur  and  fuffer  the  pains  and 
"  penalties  of  the  ftatute  of    provifion  and   prssmunire, 
«  itfRic.  2." 


ft. 

Dtjtnition. 
3lnft.  58,9. 
iHale,  669. 
I  Hawk.  ch.  4. 
f.  1. 1.  MS.  Sum. 
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4BIac.Com. 215. 
12  Co.  37. 


§2. 

Princifals  and 
accefljries,  and 
their  punijbment* 
a<;H.  8.  c.  6. 
5  Eliz.  c.  17. 


CHAP.    XIV. 
SODOMY. 

'T'HIS  offence,  concerning  which  the  lead  notice  is  the 
beft,  confifts  in  a  carnal  knowledge  committed  againft 
the  order  of  nature  by  man  with  man,  of  in  the  fame  unna- 
tural manner  with  woman,  or  by  man  or  woman  in  any 
manner  with  bead.  The  nature  of  the  evidence  with  refpect 
to  the  a£lual  commiffion  of  this  offence  being  the  fame  as  in 
cafe  of  rape,  it  is  fufficient  to  refer  to  that  head.  And 
in  proportion  as  the  crime  is  moft  deteftable,  fo  ought  the 
proof  of  guilt  to  be  the  cleared  and  moft  undoubted. 

By  Hat.  25  H.  8.  c.  6.  revived,  confirmed,  and  made 
perpetual  by  ft.  5  Eliz.  c.  17.  reciting  that  "  Forafmuch 
"  as  there  is  not  yet  fufficient  and  condign  punilhment  for 
"  the  deteftable  and  abominable  vice  of  Buggery  committed 
"  with  mankind  or  beaft,"  ena£ls,  "  that  the  fame  offence 
"  be  from  thenceforth  adjudged  felony;  and  the  offenders 
"  being  thereof  convi£ted  by  verdict,  confeffion,  or  out- 
tl  lawry,  (ftanding  mute,  not  directly  anfwering,  or  chal- 
"  lenging  peremptorily  above  20,  being  fupplied  by  the  flat. 
«  3  &  4  W.  &  M.  c.  9.  f.  2.)  fliall  fuflfer  death  as  felons, 
<f  without  benefit  of  clergy." 

This  being  made  felony  generally,  there  may  be  accef- 
faries  both  before  and  after,  neither  of  whom  however  are 
oufted  of  clergy.  But  thofe  who  are  prefent  aiding  and 
abetting  to  the  fa£l  are  principals,  and  excluded  clergy.  If 
the  party  on  whom  the  offence  is  committed  be' within  the 
age  of  difcretion,  namely,  under  14,  it  is.  not  felony  in  him, 
but  only  in  the  agent.  If  both  be  of  the  age  of  difcretion,  it 
is  felony  in  both. 

By  the'articles  of  the  navy,  22  Geo.  2.  c.  33*  mariners 
guilty  of  this  crime,  their  aiders  and  abettors,  are  punifh- 
able  with  death  by  the  judgment  of  a  court  martial. 

$3.  The  indictment  has  the  words  contra  .naturre  ordinem 

3inft.,59.,        rem   habuit   veneream,   et  carnaliter    cognovit:    but  Mr, 

i  Hawk.  ch.  4.  " 

f.  2.  Foft.  424.  Juftice  Fofter  fays  this  was  never  thought  fullicient  with- 
Appx.toedit.  out  ajfo  cnargjng}  peccatumque  illud  fodomiticum,  anglice 
di£tum  Buggery,  (the  term  made  ufe  of  by  the  ftatute,) 
adtunc  et  ibidem  nequiter  felonice,  £c.  commifit  et  per- 
petravit;  and  he  refers  to  Co.  Entr.  351.  b.  as  a  precedent 
fettled  by  greut  advice. 


j  Hale,  632. 6691 
670.  3 Inrt.  59 
aiMS.Sum.336. 


91 G.  a.  c.  33. 
f.i9. 
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